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ORDER NO. 15-060
DEPARTMENT OF CONSUMER AND BUSINESS SERVICES
WORKERS COMPENSATION DIVISION
MEDICAL SERVICESRULES

Oregon Administrative Rules
chapter 436, division 010

436-010-0001  AutherityforRulesAdministration of These Rules

(1) Any ordersissued by the division in carrying out the director’ s authority to enforce
ORS chapter 656 and OAR chapter 436, are considered orders of the director.

(2) Authority for Rules. These rules are promulgated under the director’s general
rulemaking authority of ORS 656.726(4) for administration of and pursuant to ORS chapter 656,
particularly: ORS 656.245, 656.248, 656.250, 656.252, 656.254, 656.256, 656.260, 656.268,
656.273, 656.313, 656.325, 656.327, 656.331, 656.704, and 656.794.

(3) Purpose. The purpose of these rulesisto establish uniform quidelines for
administering the delivery of and payment for medical services to workers within the workers
compensation system.

(4) Applicability of Rules.

(a) These rules apply on or after the effective date to carry out the provisions of ORS
656.245, 656.247, 656.248, 656.250, 656.252, 656.254, 656.256, 656.260, 656.268, 656.313,
656.325, 656.327, 656.331, 656.704, and 656.794, and govern all providers of medical services
licensed or authorized to provide a product or service under ORS chapter 656.

(b)The director may waive procedural rules as justice requires, unless otherwise obligated
by statute.

Stat. Auth.: ORS 656.726(4)

Stats. Implemented: ORS 656.245, 656.248, 656.250, 656.252, 656.254, 656.256, 656.260, 656.268, 656.273, 656.313, 656.325,
656.327, 656.331, 656.704, 656.794

Hist: Amended 12/17//01 as Admin. Order 01-065, eff 1/1/02

Amended 8/20/15 as Admin. Order 15-060, eff. 10/1/15

Stat. Auth.: ORS 656.726(4)

Stats. Implemented: ORS 656.245, 656.248, 656.250, 656.252, 656.254, 656.256, 656.260, 656.268, 656.273, 656.313, 656.325,
656.327, 656.331, 656.704, 656.794

Hist: Amended 12/10/90 as Admin. Order 32-1990, eff 12/26/90

Repealed 8/20/15 as Admin. Order 15-060, eff. 10/1/15

436-010-0001AppendixC Page 1 436-010-0001AppendixC |
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Stat. Auth.: ORS 656.726(4)

Stats. Implemented: ORS 656.245, 656.248, 656.250, 656.252, 656.254, 656.256, 656.260, 656.268, 656.273, 656.313, 656.325,
656.327, 656.331, 656.704, 656.794

Hist: Amended 3/4/04 as Admin. Order 04-055, eff. 4/1/04

Repealed 8/20/15 as Admin. Order 15-060, eff. 10/1/15

436-010-0005  Definitions

(1) Ferthepurpeseef-Unless aterm is specifically defined elsewhere in these rules-OAR
436-009;-and-OAR-436-015,-unless or the context otherwise requires:, the definitions of ORS
chapter 656 are hereby incorporated by reference and made part of these rules.

H(2) “Administrative Rreview” means any decision making process of the director
requested by a party aggrieved with an action taken under these rules except the hearing process
described in OAR 436-001.

2(3) “ Attending Physiel : :
Organization-contract;physician” hasthe same meaning as deﬁcrlbed in ORS 656 005(12)(b)

See Appendix A “Matrix for Health Care Provider typesAppendixA-Types.”
£3}(4) “ Authorized nurse practitioner” means a nurse practitioner Iicensed under ORS 678.375

to 678.390 who has certified to the director that the nurse practitioner has reviewed informational
materials about the workers' compensation system provided by the director and who has been |
assigned an authorized nurse practitioner number by the director.

4)(5) “Board” meansthe Workers Compensation Board and includes its Hearings |
Division.

{5)(6) “ Chart note” means a notation made in chronological order in amedical record in
which the medical service provider records information such-thirgs as subjective and objective

findings, diagnosis, treatment rendered, treatment objectives, and return-to-work goals and
status.

(7) “ Come-along provider” means a primary care physician, chiropractic physician, or

an authorized nurse practitioner who is not a managed care organization (MCQO) panel provider
and who continues to treat the worker when the worker becomes enrolled in an MCO. (See OAR
436-015-0070.)

(8) “Date stamp” means to stamp or display the initial receipt date and the recipient’s
name on a paper or e ectronic document, regardless of whether the document is printed or
displayed el ectronically.

436-010-0005436-010-0270 Page 2 436-010-0005436-010-0270 |
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(9) “Days’ means calendar days.

(20) “ Direct control and supervision” means the physician is on the same premises, at
the same time, as the person providing amedical service ordered by the physician. The physician
can modify, terminate, extend, or take over the medical service a any time.

(11) “Direct medical sequela” means a condition that is clearly established medically
and originates or stems from an accepted condition. For example: The accepted condition islow
back strain with herniated disc at L4-5. The worker devel ops permanent weakness in the leg and
foot due to the accepted condition. The weakness is considered a “direct medical sequela.”

(12) “Division” means the Workers Compensation Division of the Department of
Consumer and Business Services.

(13) “Eligible worker” means an-trfureda worker who has filed aclaim or who has an
accepted claim and s-employed-by-anwhose employer whe-islocated in an MCO’ s authorized

geographlcal serwce area, covered by an insurer whethat has acontract W|th that MCO

(14) “Enrolled” means an eligibletrjured worker has received notification from the
insurer that the worker is being required to treat under the auspieesprovisions of the-a managed
care organization (MCO:). However, aworker may not be enrolled who would otherwise be
subject to an MCO contract if the worker’s primary residence is more than 100 miles outside the
managed care organization’s certified geographical service area

(15) “Health CarePractitionercar e practitioner or Health-Care-Providerhealth care
provider” hasthe same meaning as a“medical service provider.”

+7A)(16) “Hearings Division” means the Hearings Division of the Workers
Compensation Board.

48)(17) “Home Health-Carehealth car e’ means medieathy-necessary medical and
medically related services provided in the wweelwerker—smtwis home environment. These
services mightmay include, but are not limited to, nursing care, medication administration,
personal hygiene, or assistance with mobility and transportation.

£19)(18) “Hospital” means an institution licensed by the State of Oregon as a hospital.

223(19) “Initial Sclaim” means the first open period on the claim immediately
following the original filing of the occupational injury or disease claim until the worker isfirst
declared to be medically stationary by an attending physician or authorized nurse practitioner.
For nondisabling claims, the “initial claim” means the first period of medical treatment

436-010-0005436-010-0270 Page 3 436-010-0005436-010-0270 |
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immediately following the original filing of the occupational injury or disease clam ending
when the attending physician or authorized nurse practitioner does not anticipate further
improvement or need for medical treatment, or there is an absence of treatment for an extended
period.

243(20) “Insurer” means the State Accident Insurance Fund Corporation; an insurer
authorized under ORS chapter 731 to transact workers' compensation insurance in the state; or,
an employer or employer group that has been certified under ORS 656.430 mestingthat meets the |
qualifications of a self-insured employer under ORS 656.407.

25)(21) “Interim Medieal Benefitsmedical benefits’ means those services provided |
under ORS 656.247 on initia claimswith dates of injury on or after January 1, 2002 that are not
denied within 14 days of the employer’ s notice of the claim.

{26)(22) “Mailed or Maih — s ess-uhd
-mailing date” means the date a document is postmarked. Requests submitted by
facsimile or “fax” are considered mailed as of the date printed on the banner automatically
produced by the transmitting fax machine. Hand-delivered requests will be considered mailed as
of the date stamped er-punched-H-by the Workers' Compensation Division. Phone or in-person |
requests, where allowed under these rules, will be considered mailed as of the date of the request.

Z4(23) “Managed Care Organizatiencar e or ganization” or “MCO” means an |
organization formed to provide medical services and certified in accordance with OAR chapter

436, division 015.

(28)(24) “Medical Eevidence” includes, but is not limited to: expert written testimony; |
written statements; written opinions, sworn affidavits, and testimony of medical professionals;
records, reports, documents, laboratory, xX-ray and test results authored, produced, generated, or
verified by medical professionals; and medical research and reference material utHizedused,
produced, or verified by medical professionals who are physicians or medical record reviewersin
the particular case under consideration.

(25) “Medical provider” means amedica service provider, a hospital, amedical clinic,
or avendor of medical services.

£29)(26) “Medical Sservice” means any medical treastment or any medical, surgical,
diagnostic, chiropractic, dental, hospital, nursing, ambulances, andor other related servicesand;
drugs, medicine, crutches-and, prosthetic appliances, braces, and supports; and where necessary,
physical restorative services.

30)(27) “Medical Sservice Pprovider” means a person duly licensed to practice oneor |
more of the healing arts.

32)(28) “Medical Ftreatment” means the management and care of a patient for the
purpose of combating disease, injury, or disorder. Restrictions on activities are not considered

436-010-0005436-010-0270 Page 4 436-010-0005436-010-0270 |
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treatment unless the primary purpose of the restrictionsis to improve the worker’s condition
through conservative care.

34)(29) “Parties’ mean the worker, insurer, MCO, attending physician, and other
medical provider, unless a specific limitation or exception is expressly provided for in the statute.

(30) “ Patient” means the same as worker as defined in ORS 656.005(30).
£35)(31) “ Physical Capaeity-Evaluationcapacity evaluation” means an objective,

directly observed, measurement of aworker’s ability to perform avariety of physical tasks
combined with subjective analyses of abilities by worker and evaluator. Physical tolerance
screening, Blankenship’s Functional Capacity Evaluation, and Functional Capacity Assessment
wi-be-considered-to have the same meaning as Physical Capacity Evaluation.

£36)(32) “ Physical Resterative Servicesr estorative services” means those services
prescribed by the attending physician or authorized nurse practitioner to address permanent loss
of physical function due to hemiplegia; or aspinal cord injury, or to address residuals of a severe
head injury. Services are designed to restore and maintain the irjured-workerto-thepatient’s

hi gh&st functlonal ab|I|ty consl stent W|th thewerker—sw cond|t| on. Physreal—r&steratwe

34(33) “Report” means medical information transmitted in written form containing
relevant subjective or objective findings. Reports may take the form of brief or complete
narrative reports, atreatment plan, a closing examination report, or any forms as prescribed by
the director.

38)(34) “ Residual Funetiona-Capacityfunctional capacity” means an-Hdividual-sa ‘
patient’s remaining ability to perform work-related activities. A residua functional capacity
evaluation includes, but is not limited to, capability for lifting, carrying, pushing, pulling,

standing, walking, sitting, climbing, balancing, bending/stooping, twisting, kneeling, crouching,
crawling, and reaching, and the number of hours per day the werkerpatient can perform each
activity.

39)(35) “ Specialist Pphysician” means alicensed physician who qualifiesas an ‘
attending physician and who examines awerkerpatient at the request of the attending physician

or authorized nurse practitioner to aid in evaluation of disability, diagnosis, or provide temporary
specialized treatment. A specialist physician may provide specialized treatment for the
compensable injury or illness and give advice or an opinion regarding the treatment being

rendered, or considered, for awerkers patient’s compensable injury.

415(36) “Work Capacity-Evaluatiencapacity evaluation” means a physical capacity
evaluation with special emphasis on the ability to perform avariety of vocationally oriented tasks

436-010-0005436-010-0270 Page 5 436-010-0005436-010-0270 |
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based on specific job demands. Work Tolerance Screening wit-be-considered-to-havehas the |
same meaning as Work Capacity Evaluation.

Stat. Auth.: ORS 656.726(4)

Stats. Implemented: ORS 656.000 et seq.; 656.005

Hist: Amended 3/12/14 as WCD Admin. Order 14-053, eff. 4/1/14
Amended 1/29/15 as Admin. Order 15-051, eff. 3/1/15

Amended 8/20/15 as Admin. Order 15-060, eff. 10/1/15

436-010-0006 Administration of Rules [Repeal ed]

Stat. Auth.: ORS 656.726(4)

Stats. Implemented: ORS 656.726

Hist: Amended 12/17/01 as Admin. Order 01-065, eff 1/1/02
Repealed 8/20/15 as Admin. Order 15-060, eff. 10/1/15

436-010-0008  AdministrativeReguest for Review beforethe Director
(1) General.
(a) Administrative review before the director:

{a}(A) Except as otherwise provided in ORS 656.704, the director has exclusive
jurisdiction to resolve all mattersdisputes concerning medical servieesfees, non-payment of
compensable medical bills, and medical service and treatment disputes arising under ORS
656.245, 656.247, 656.248, 656.260, 656.325, and 656.327.

b} Disputes about whether a medical service provided after aworker is medically
stationary is compensabl e within the meaning of ORS 656.245(1)(c), or whether a medical
treatment is unscientific, unproven, outmoded, or experimental under ORS 656.245(3), are
subject to administrative review before the director.

(B) A party does not need retto be represented to participate in the administrative review
before the director.

{€)(C) Any party may request that the director provide voluntary mediation or alternatlve
di spute r&eol ution after arequ&t for adml nlstratlve revlew or hearl ng |sf|Ied

436-010-0008436-010-0270 Page 6 436-010-0008436-010-0270 |



ORDER NO. 15-060
DEPARTMENT OF CONSUMER AND BUSINESS SERVICES
WORKERS COMPENSATION DIVISION
MEDICAL SERVICESRULES

{4)(b) All issues pertaining to disagreements about medical services within a Managed
Care Organizatienmanaged care organization (MCO), including disputes under ORS

656.245(4)(a) about whether a change of provider will be medically detrimental to the iajured
worker, are subject to theprevisions-of- ORS 656.260. A party dissatisfied with an action or
decision of the MCO must first apply for and complete the internal dispute resolution process
within the MCO before requesting an administrative review of the matter bybefore the director.

{5)(c) Except for disputes regarding interim medical benefits under ORS 656.247, when
thereisaformal denia of the compensability of the underlying claim, or a denial of the causal
relationship between the medical service or treatment and the accepted condition or the
underlying condition, the parties may file areguest for hearing with the Hearings Division of the
Workers' Compensation Board to resolve the compensability issue.

(d) Thedirector may, on the director’s own motion, initiate a review of medical services
or medical treatment at any time.

(e) If the director issues an order declaring an already rendered medical treatment or
medical service inappropriate, or otherwise in violation of the statute or medical rules, the
worker is not obligated to pay for such.

(2) Time Frames and Conditions.

(a) Thefollowing time frames and conditions apply to requests for administrative review
before the director under thisrule:

&)(A) For-all-disputes subjectto-For MCO-enrolled claims, a party that disagrees with an
action or decision of the MCO must first use the MCO' s dispute resol ution within-a-M-anaged

Care Organization-upen-completion-of-the MCO-process. If the party does not appeal the
MCQ'’s decision using the MCQO'’ s dispute resolution process, in writing and within 30 days of
the mailing date of the decision, the party will lose all rights to further appeal the decision unless
the party can show good cause. When the aggrieved party is a represented worker, and the
worker’ s attorney has given written notice of representation to the insurer, the 30-day time frame
begins when the attorney receives written notice or has actual knowledge of the MCO decision.

(B) For MCO-enrolled claims, if a party disagrees with the final action or decision of the

MCO, the aggrieved party must request administrative review bybefore the director within 60
days of the date the MCO-issues-itsfinal-decision-M CO'’ s final decision. When the aggrieved
party is arepresented worker, and the worker’s attorney has given written notice of
representation to the insurer, the 60-day time frame begins when the attorney receives written
notice or has actual knowledge of the dispute. If a party has been denied access to anthe MCO
Haternal-dispute resol ution process, or the process has not been completed for reasons beyond a
party-'s control, the party may request director review within 60 days of the failure of the MCO

436-010-0008436-010-0270 Page 7 436-010-0008436-010-0270 |
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process. If the MCO does not have a process for resolving thea particular type of dispute, the
insurer or the MCO must advise the medical provider or worker that they may request review
bybefore the director.

B}(C) For al-claims not enrolled in.an MCO, or for disputes that do not involve an
action or decision of an MCO, the aggrieved party must request administrative review bybefore
the director W|th| n 90 days of the date the party knew, or should have known, there was a dispute

o ! s . When the aggrieved party
ether—thanthmnsurems a represented Worker and the Worker s attorney has given written notice

thaHhey—haveof repr%entatlon tothei insurer, the 9(lelays|-n+t\+hrehteree|aesteadm|-n|stratwe

= e ) —day t| me frame begl ns When the
attorney receives written notice or has actual kn0WI edge of the dispute. For purposes of thisrule,
the date the insurer should have known of the dispute is the date action on the bill was due. For
disputes regarding interim medical benefits on denied claims, the date the insurer should have
known of the dispute is no later than one year from the claim denial, or 45 days after the bill is
perfected, which-everwhichever occurs last. FHing-2A request for administrative review under

this rule may also be aceemplished-rthe-mannerfiled as prescribed in OAR 438-chapter 438,
division 005.

{e}(b)-Medical provider billsfor trestment or services whichthat are subject-to
directer-sunder review Wn%eeleemedpayaletepenehngbefore the colcopoomopoe oo

he-director ia-are not

payable dun ng the iermrevl ew.

(3) Form and fermat-previded-in-BulletinsRequired I nformation.

(a) Requests for administrative review before the director should be made on Form 2842
as described in Bulletin 293. When an insurer or thea worker’ s representative submits a request
without the required information, the director may dismiss the request or hold initiation of the
administrative review until the required information is submitted. Unrepresented workers may
seekask the director for help frem-the-director-to-meetin meeting the filing requirements. The
requesting party must simultaneously notify at-the-sametime-all other interested parties of-the
dispute-and thelr representatives, if known, asfeltewsof the dispute. The notice must:

2)(A) Identify the worker-'s name, date of injury, insurer, and claim number;

B)(B) Specify whatthe issues are-in dispute and-speciy-with-partiedtarity the relief

sought;_and

{€)(C) Provide the specific dates of the unpaid disputed treatment or services.

£A(b) In addition to medical evidence relating to the medical-dispute, all parties may
submit other relevant information, including but-rettmited-te-written factual information,

436-010-0008436-010-0270 Page 8 436-010-0008436-010-0270 |
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sworn affidavits, andor legal argument, for incorporation into the record. Such information may |
also include timely written responses and other evidence to rebut the documentation and
arguments of an opposing party. The director may take or obtain additional evidence consistent
with statute, such as pertinent medical treatment and payment records. The director may also
interview parties to the dispute, or consult with an appropriate committee of the medical
provider’s peers. When a party receives awritten request for additional information from the
director, the party must respond within 14 days.

£8}(c) When arequest for administrative review is filed under ORS 656.247, 656.260, or
656.327;(3)(c), the insurer must provide arecord packet, witheut-cestat no charge, to the director
and all other parties or their representatives as follows:

{B)(A) The packet must include a complete, indexed copy of the worker’s medical record
and other documents that are arguably related to the medical dispute, arranged in chronological
order, with oldest documents on top, and numbered in Arabic numeralsin the lower right corner
of each page. The number must be preceded by the designation “Ex.” and pagination of the
multiple page documents must be designated by a hyphen followed by the page number. For
example, page two of document ten10 must be designated “Ex. 10-2.” The index must include |
the document numbers, description of each document, author, number of pages, and date of the
document. The packet must include the following notice in bold type:

Asreguired-by OAR 436-010-0008-we\W e her eby notify you that the director is |

being asked to review the medical care of thisworker. Thedirector may issue an
order that could affect reimbur sement for the disputed medical service(s).

(e)(B) If the insurer requests review, the packet must accompany the request, with copies |
sent simultaneously to the other parties.

3(C) If the requesting party is ether-thannot theinsurer, or if the director has initiated |
the review, the director will request the record from the insurer. The insurer must provide the
record within 14 days of the director’ s request +r-theform-and-formatas described in thisrule.

{e}(D) If the insurer fails to submit the record in the time and format specified in thisrule,
the director may penatize-er-sanction the insurer under OAR 436-010-0340.

{9)(E) Except for disputes regarding interim medical benefits, the packet must include
certification stating that there is an issue of compensability of the underlying claim or condition
or stating that there is not an issue of compensability of the underlying claim or condition. If the
insurer issued adenia that has been reversed by the Hearings Division, the Board, or the Court
of Appeals, theinsurer must provide a statement regarding its intention, if known, to accept or
appeal the decision.

(4) Physician Review (E.g., appropriateness). If the director determines areview by a
physician is indicated to resolve the dispute, the director, Hr-aceerdance withunder OAR 436-
010-0330, may appoint an appropriate medical service provider or panel of providersto review

436-010-0008436-010-0270 Page 9 436-010-0008436-010-0270 |
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the medical records and, if necessary, examine the worker and perform any necessary and
reasonable medical tests, other than invasive tests. Notwithstanding ORS 656.325(1), if the

worker is required by the director to submit to a medical examinationexam as a-step-+apart of the |
administrative review process, the worker may refuse an invasive test without sanction.

(a) A single physician selected to conduct areview must be a practitioner of the same
healing art and specialty, if practicable, of the medical service provider whose treatment or
serviceis being reviewed.

(b) When apanel of physiciansis selected, at least one panel member must be a
practitioner of the same healing art and specialty, if practicable, of the medical service provider |
whose treatment or service is being reviewed.

(c) When such an examtnationexam of the worker is required, the director will notify the
appropriate parties of the date, time, and location of the examination-exam. Examinations will be
at a place reasonably convenient to the worker, if possible. The parties must not directly contact
the physician or panel must-not-be-contacted-directhy-by-any-party-exceptasunless it relates to the
examinationexam date, time, location, andor attendance. If the parties wish-te-have special
guestions they want addressed by the physician or panel, these questions must be submitted to
the director for screening as to the appropriateness of the questions. Matters not related to the
issues before the director are inappropriate for medical review and will not be submitted to the
reviewing physician(s). The examtnatienexam may include, but is not limited to:

(A) A review of all medical records and diagnostic tests submitted,
(B) An examination of the worker, and

(C) Any necessary and reasonable medical tests.

(5) Dispute Resolution by Agreement (E.qg., Alternative Dispute Resolution).

(a) A dispute may be resolved by agreement between the parties to the dispute. \When-the
parties-agree-theT he agreement must be in writing and approved by the director. The director
may issue aletter of agreement i-Heuinstead of an administrative order, which will become finad
on the 10th day after the letter of agreement isissued unless the agreement specifies otherwise.
Once the agreement becomes final, the director may revise the agreement or reinstate the review
only under one or more of the following conditions:

(A) A party fails to honor the agreement;
(B) The agreement was based on misrepresentation;

(C) Implementation of the agreement is not feasible because of unforeseen
circumstances; or

(D) All parties request revision or reinstatement of the dispute.

(b) Any mediated agreement may include an agreement on attorney fees, if any, to be
paid to the worker’s attorney.

436-010-0008436-010-0270 Page 10 436-010-0008436-010-0270 |
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(c) If the dispute does not resolve through mediation or alternative dispute resolution, the
director will issue an order.

{b}-If the dispute is not resolved by agreement and if the director determines that no bona
fide dispute exists in aclaim not enrolled in an MCO, the director will issue an order under ORS
656.327(1). If any party disagrees with an order of the director that no bona fide medical dispute
exists, the party may appeal the order to the Workers' Compensation Board within 30 days of the |
mailing date of the order. Upon review, the order of the director may be modified only if it is not
supported by substantial evidence in the record developed by the director.

{S)(a) Thedirector may, on the director’s own motion, reconsider or withdraw any order
that has not become final by operation of law. A party also may request reconsideration of an
administrative order upon an allegation of error, omission, misapplication of law, incomplete
record, or the discovery of new matertal-evidence-whichinformation that could not reasonably |

have been discovered and produced during the review. The director may grant or deny arequest
for reconsideration at the director’ s sole discretion. A request must be mailed to the director |
before the administrative order becomes final.

{B}(b) During any reconsideration of the administrative review-order, the parties may
submit new material evidence consistent with this subsectionrule and may respond to such
evidence submitted by others.

{E}(c) Any party requesting reconsideration or responding to a reconsideration request
must simultaneoudly notify all other interested parties of theirits contentions and provide them
with copies of al additional information presented.

42)(d) Attorney feesin administrative review will be awarded as provided in ORS
656.385(1) and OAR 436-001-0400 through 436-001-0440.

3)(7) Hearings.

(a) Any party whethat disagrees with an action or administrative order under these rules
may reguest-a-hearthg-obtain review of the action or order by filing arequest for hearing as
provided in OAR 436-001-0019 within 30 days of the mailing date of an-the action or order
under ORS 656.245, 656.248, 656.260, or 656.327, or within 60 days of the mailing date of an
action or order under ORS 656.247. OAR 436-001 applies to the hearing.

{a}(b) Inthe review of ordersissued under ORS 656.3272);-ORS245, 656.247
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656.260(14)(15) andor (16), and-ORSor 656.247.327(2), no new medical evidence or issueswill |
be admitted at hearing. In these reviews, an administrative order may be modified at hearing only
if it is not supported by substantia evidence in the record or if it reflects an error of law.

{243(c) Contested case hearings of sanctions and civil penalties: Under ORS 656.740, any
party that disagrees with a proposed order or proposed assessment of a civil penalty issued by the
director under ORS 656.254 or 656.745 may request a hearing by the Hearings Division of the
beardWorkers' Compensation Board as follows:

&)(A) A written request for a hearing must be mailed to the administrator of the
Workers' Compensation Division. The request must specify the grounds upon which the
proposed order or assessment is contested.

(b)(B) The request must be mailed to the divisienadministrator within 60 days after the |
mailing date of the order or notice of assessment.

{€)(C) The divistonadministrator will forward the request and other pertinent information
to the beard-Workers Compensation Board.

15) i ' adeini ) ) o onc:
(8) Other Proceedings.

(a) Any party seeking an action or decision by the director, or any party aggrieved by an
action taken by any-etheranother party; not covered under sections (1) through (247) of thisrule;
dhder-theserules, may request administrative review bybefore the director. Any-party-may

minictrati . follows:

{a)(b) A written request for review must be sent to the administrator of the Workers
Compensation Division within 90 days of the disputed action and must specify the grounds upon
which the action is contested.

{b)(c) The divisienadministrator may require and allow such input and information asit |
deems appropriate to compl ete the review.

Stat. Auth.: ORS 656.726(4)

Stats. Implemented: ORS 656.245, 656.248, 656.252, 656.254, 656.256, 656.260, 656.268, 656.313, 656.325, 656.327, 656.331,
656.704

Hist: Amended 6/12/08 as WCD Admin. Order 08-052, eff. 6/30/08
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Amended 12-1-2009 as Admin. Order 09-055, eff.1-1-2010
Amended 8/20/15 as Admin. Order 15-060, eff. 10/1/15

436-010-0200 Medical Advisory Committee en-M-edical-Care

The Medica Advisory Committee en-Medical-Carewit-be-members are appointed by the
director- of the Department of Consumer and Business Services. The committee witkmust include
one insurer representative-ef-Hasurers, one employer representative-ef-employers, one worker
representati ve-ef-weorkers, one managed care organization representati ve-ef-managed-care
ergantzations;, and adiverse group of health care providers representative of those providing
medical careto injured or ill workers-and. The director may appoint other persons as the-director
may determine-arebe determined necessary to carry out the purpose of the committee. Health
care providers must comprise amajority of the committee at all times. Fhe-selection-of\When
appointing members, the director should select health care providers who will consider the
perspective of specialty care, primary care, and ancillary care providers; and consider the ability

of members to represent the interests of the community at large.
Stat. Auth: ORS 656.726(4)
Stats. Implemented: ORS 656.794
Hist: Amended 3/23/05 as Admin. Order 05-052, eff. 4/1/05
Amended 8/20/15 as Admin. Order 15-060, eff. 10/1/15

436-010-0210  Wheo-MayProvide Medical-ServicesAttending Physician, and-Authorize

Authorized Nurse Practitioner, and Time--L oss Authorization

(1) An attending physician or authorized nurse practitioner is primarily responsible for
the patient’s care, authorizes time loss, and prescribes and monitors ancillary care and
specidized care.

(a) No later than five days after becoming a patient’ s attending physician or authorized
nurse practitioner, the provider must notify the insurer using Form 827. Regardless of whether
Form 827 isfiled, the facts of the case and the actions of the provider determine if the provider is
the attending physician or authorized nurse practitioner.

(b) Type A and B attending physicians may-and authorized nurse practitioners may
authorize time loss and manage medical services subject to the limitations of ORS chapter 656-
or a managed care organi zation contract. (See Appendix A “Matrix for health-careprovider

types—Appendix-A)Heal th Care Provider Types')
(c) Except for emergency services, or otherwise provided for by statute or these rules, all

treatments and medical services must be approved by the worker’ s attending physician or
authorized nurse practitioner.
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(2) Emergency Room Physicians. Emergency room physicians may authorize time loss
for not more than 14 days when they refer the werkerpatient to a primary care physician.
Howeverlf an emergency room physician alsesees a patient in his or her private practice; apart

from their duties efas an emergency room phys Ci an, t the ths cian may qu%i%as%typeAbe the
attendl ng physici al

| | I ’ I |. I | . I .
(3) Authorized primary-carephysicians,chiropractic physicians,Nur se

Practitioners.

(a) In order to provide any compensable medical service, anurse practitioner licensed in
Oregon under ORS 678.375 to 678.390 must review a packet of materials provided by the
division and compl ete the statement of authorization. (See www.oregonwcdoc.info) Once the
nurse practitioner has completed the statement of authorization, the division will assign an
authorized nurse practitionerspractitioner number.

(b) An authorized nurse practitioner may-provide-.
(A) Prow de compensable medical serV| ces to an |nj ured Werkepssubjeet—teme%mqsand

.ll alaWala' --nnkl AN\ A al ge alala ae
T \wa" >4 - /

Hea—aworker enFeLLeel—uneIeFQR%@s@—ZGGfor a perlod of 180 davsfrom the date of the flrst
visit with anurse practitioner on theinitial claim. Thereafter, medical services provided by an
authorized nurse practitioner are not compensable without the attending physician’s
authorization; and

temporary dlsabllltv benefltsfor a perlod of up to 180 davs from the date of thefirst nurse
practitioner visit on theinitial claim.

(4) Unlicensed to Provide M edical Services. Attending physicians may prescribe
treatment-or-services to be carried out by persons not licensed to provide a medical service or
treat independently-enby-when-sueh. These services er-treatmentismust be rendered under the
physician’s direct control and supervision. Reimbursement-to-a-worker-for-hemeHome health
care provided by awerker-spatient’s family member is not required to be provided under the
direct control and supervision of the attending physician if the family member demonstrates
competency to the satisfaction of the attending physician.
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£A(5) Out-of-State Attending Physicians. Lnaeee@ane%#th@%@é@%@(a)—w%h

the-appreval-of-the-isurer-the The worker may choose an attending physician outside the state
of Oregon-—Ypen-recetpt-of with the approval of the insurer. When the insurer receives the

worker’ s request; or the-thsurer sknowledgebecomes aware of the worker’ s request to treat with
an out-of-state attending physician, the insurer must give the worker written notice of approval
or denialdisapproval of the worker’s choice of attending physician within 14 days.

{b)(a) If the insurer approves the worker’ s choice of out-of-state attending physician, the

insurer must immediately notify the worker and the medical-servicepreviderphysician in writing
of the following:

(A) The Oregon medical fee schedulerequirementsand payment rules, OAR 436-009;

(B) The manner in which the out-of-state physician may provide compensable medical
treatment or services to Oregon Hjured-workers; and

(C) FheThat the insurer may-netcannot pay billings for compensabl e services -exeessof
the-maximurm-alowed-under-above the Oregon fee schedule.

9y Af . . it
(b) If theinsurer disapproves the worker’s out-of -state attending physician, the notice to
the worker must:

(A) Clearly state the reasons for the disapproval, for example, the out-of-state physician’s
refusal to comply with OAR 436-009 and 436-010,

(B) Identify at least two other physicians of the same healing art and specialty in the same
areathat the insurer would approve, and

(C) Inform the worker that if the worker disagrees with the disapproval, the worker may
request approval from the director under OAR 436-010-0220.

(6) If an approved out-of -state attending physician does not comply with these+rulesOAR
436-009 or 436-010, the insurer may object-te-withdraw approval of the werker-s-choiceof
attending physician-and. The insurer must notify the worker and the physician in writing-ef-the

cocsas oo aseaban e peien o

(a) The reasons for withdrawing the approval,
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(b) That any future services renderedprovided by that physician afternetification-will not
be retmbursablepaid by the insurer, and-that

(c) That the worker may be liable for payment of services renderedprovided after the date
of notification.

9)(7) If the worker is-aggrieved-by-an-tasdrerdi sagrees with the insurer’ s decision to
object-todisapprove an out-of-state attending physician, the worker or the-worker’ s representative

may referthemattertorequest approval from the director-ferreview under the provisions-of
OAR 436-010-0220.

Stat. Auth: ORS 656.726(4)

Stats. Implemented: ORS 656.005(12), 656.245, 656.260

Hist: Amended 3/11/13 as WCD Admin. Order 13-052, eff. 4/1/13
Amended 11/12/13 as Admin. Order 13-059, eff. 1/1/14

Amended 8/20/15 as Admin. Order 15-060, eff. 10/1/15

436-010-0220  Choosing and Changing Medical Providers

2}(1) The worker may have only one attending physician or authorized nurse practitioner
at atime. Shmultaneous-or-conedrrentConcurrent treatment or services by other medical serviee
providers, including specialist physicians, must be sufficiently different that separate medical
skills are needed for proper care, and must be based upon a written request-ofreferral by the
attendi ng physician or authorized nurse practitioner—w'rth The referral must specify any

aathe&atren#epthespeerahst—physreran is authorlzed to prowde or order alI compensable
medical services and treatment he or she determinescons ders appropriate-Nething-Ha-thisrule

diminishes, unlessthereferral isfor a consultation only. The attending physietan™s
respensibiityphysician or authorized nurse practitioner continues to futiH-al-thelduties under
QR%ehapter—Gss—meIHqube responsr bIe for author|2| ng temporary disabil |ty—Fe&s¢epsemees
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providing or authorizing medical services and treatment.

Physicians who provide the following services are not considered attending physicians:
(a) Emergency servicesby-aphysician;

b L I  thei ;

{e)(b) Insurer or director requested examinations,

(c) A Worker Requested Medical Examination:;

(d) Consultations or referrals for specialized treatment or services initiated by the
attending physician or authorized nurse practitioner;_and

{eh(e) Referralsto-Diagnostic studies provided by radiologists and pathol ogists fer
diagnestic-studies;upon referral.

(2) Changing Attending Physician or Authorized Nurse Practitioner.
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The worker may choose to change his or her attending physician or authorized nurse

practitioner only twice after the initial choice. When the worker requests areferral by the
attending physician or authorized nurse practitioner to another attending physician or authorized
nurse practitioner, the change will count as one of the worker’s choices. The limitation of the
worker’s right to choose attending physicians or authorized nurse practitioners begins with the
date of injury and extends through the life of the claim. The following are not considered
changes of attending physician or authorized nurse practitioner initiated by the worker and do not
count toward the worker’ s two changes.

Ry (a)-Whether-a \When the worker has an attending physician or authorized nurse
practitioner who works in a group setting/facility and the worker sees another group member due
to team practice, coverage, or on-call routines;-er

H(b) When athe worker’ s attending physician or authorized nurse practitioner is not
available and the worker sees amedical provider who is covering for that provider in their
absence:; or

{4)(c) When athe worker hasmade-an-initial-choice-ofis required to change attending
physician or authorized nurse practitioner due to conditions beyond the worker’s control. This
could include, but is not limited to:

(A) When the attending physician or authorized nurse practitioner terminates practice or
leaves the area;

(B) When the attending physician or authorized nurse practitioner is no longer willing to
treat the worker:

(C) When the worker moves out of the area requiring more than a50 mile commute to
the attending physician or authorized nurse practitioner;

(D) When the period for treatment or services by atype B attending physician or an
authorized nurse practitioner has expired (See Appendix A “Matrix for Health Care Provider
Types’');

(E) When the authorized nurse practitioner is required to refer the worker to an attending
physician for a closing examination or because of a possible worsening of the worker’s condition
following claim closure;

(F) When the worker becomes subject to a managed care organization (M CO) contract
and subseguenthymust change to an attending physician or authorized nurse practitioner on the
MCQO'’s panel;

(G) When the worker who, at the time of MCQO enrollment was required to change
attending physician or authorized nurse practitioner, is disenrolled from an MCO; or

(H) When the worker has to change because their attending physician or authorized nurse
practitioner is no longer qualified as an attending physician or authorized to continue providing
compensable medical services.
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(3) Insurer Noticeto the Worker. When the worker has changed tweo-timesattending
physicians or authorized nurse practitioners twice by choice or reacheshas reached the maximum

number of changes established by the MCO, the insurer must ifermnotify the worker by
certified mail that any subseguentadditional changes by choice must have the-appreval-ofbe
approved by the insurer or the director. If the insurer fails to provide such notice and the worker
subseguenthylater chooses another attending physician or authorized nurse practitioner, the
|nsurer must pay for compen&able medical serwces rendered prror to notlce to the Worker Han

ewly selected prowder that fu W
tht—te—eeel»(—appre%l—ef—thedweeterthe worker was not allowed to chanqe hIS or her attendl ng
physician or authorized nurse practitioner without approval of the insurer or director, and
therefore any future services will not be paid. The insurer must pay for appropriate medical
services rendered prior to this notification.

(4) Worker Requesting Additional Changes of Attending Physician or Authorized

Nur se Practitioner.

{b}(a) If aworker not enrolled in an MCO has changed attending physicians or
authon zed nurse practrtr oners by choice twi ce (or for M CO H—awerker—enrol led in-an-MCO

N AAAA Al. alTalala q a’ala a’a

ehangeeeuewed—mtheMG@eentraet—eFeemﬂed-pLanworkers the maximum allowed by the
MCO) and wants to change again, the worker must request approval from the insurer. WithinThe

worker must make the request in writing or by signing Form 827. The insurer must respond to

the worker within 14 days of receiving the request-the-insurer-must-notify-the workerH-writing
whether the change is approved. If the insurer dentesobjects to the change, the insurer must

SRole
(A) Send the worker awritten expl anation of the reasonsand_gweﬂggheg' ificationthat;

praetrtrenepresu%—thansurepshaLngeheHﬂeatrenthatForm 2332 (Worker s Request to
Change Attending Physician or Authorized Nurse Practitioner); and

(C) Inform the worker that he or she may request director approval and-provideby

436-010-0220436-010-0270 Page 19 436-010-0220436-610-0270




ORDER NO. 15-060
DEPARTMENT OF CONSUMER AND BUSINESS SERVICES
WORKERS COMPENSATION DIVISION
MEDICAL SERVICESRULES

sending Form 2332 to the director.

(b) When the worker withsubmits a eepy-ef-Form-2332-
{6y Upenreceipt-of-awerkersrequest to the director for an additional change of
attending physician or authorized nurse practitioner, the director may netiy-theparties-and

request, in writing, additional information. Ypen+recetpt-of-a-writtenrequestfrom-the | f the
director ferrequests additional information, the parties wit-have 14-daystomust respond in

writing within 14 days of the director’s request.

H(c) Atterreceiptandreview-theT he director will issue an order advising whether the
ehangerequest for chanqe of attendl ng phv5| cian or authorlzed nurse practltloner is approved

caseby--casebass onsideral ,
will consider circumstances, such as:

&)(A) Whether there is medical justification for a change, irctudinge.q., whether the
attending physician or authorized nurse practitioner can provide the type of treatment or service
that is appropriate for the worker’s condition.

(b)(B) Whether the worker has moved to a new areaand wants to establish an attending |
physician or authorized nurse practitioner closer to the worker’ s residence.

£8)(d) Any party that disagrees with the director’ s order may request a hearing by filing a
request for hearing as provided in OAR 436-001-0019 within 30 days of the mailing date of the

order. = =42 000 copl e e e b e

(5) Managed Car e Organization (M CO) Enrolled Workers. An MCO enrolled worker
must choose:

(a) A panel provider unless the MCO approves a non-panel provider, or

(b) A “come-along provider” who provides medical services subject to the terms and
conditions of the governing M CO.

Stat. Auth: ORS 656.726(4)

Stats. Implemented: ORS 656.245, 656.252, 656.260

Hist: Amended 12/14/07 as Admin. Order 07-070, eff. 1/2/08 (temporary)
Amended 6/12/08 as WCD Admin. Order 08-052, eff. 6/30/08

Amended 8/20/15 as Admin. Order 15-060, eff. 10/1/15

436-010-0225 Choosing a Person to Provide I nterpreter Services

A worker may choose a person to communicate with amedical provider when the worker
and the medical provider speak different languages, including sign language. The worker may
choose afamily member, afriend, an employee of the medical provider, or someone who
provides interpreter services as a profession. The medical provider may disapprove of the
worker’s choice at any time the medical provider feels the interpreter services are not improving
communication with the worker, or feels the interpretation is not complete or accurate.

Stat. Auth: ORS 656.726(4)
Stats. Implemented: ORS 656.245
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Adopted 5/27/10, as Admin. Order 10-053, &ff. 7/1/10

436-010-0230 Medical Services and Treatment Guidelines

(1) Medical services provided to the worker must not be more than the nature of the
compensable injury or the process of recovery requires. Services that are unnecessary or
inappropriate according to accepted professional standards are not reimbursable.

(2) If the provider’s chart notes do not provide evidence of frequency, extent, and
efficacy of treatment and services, the insurer may request additional information from the

provider.

(3) All medical service providers must notify the patient at the time of the first visit of
how they can provide compensable medical services and authorize time |oss. Providers must also
notify patients that they may be personally liable for noncompensable medical services. Such
notification should be made in writing or documented in the patient’s medical record.

(4) Consent to Attend a M edical Appointment.

(a) An employer or insurer representative, such as a nurse case manager, may not attend a
worker-spatient’s medical appointment without written consent of the werkerpatient. The
workerpatient has the right to refuse such attendance.

£2)(A) The consent form must be written in away that allows the patient to understand it
and to overcome language or cultural differences.

(B) The consent form must state that the werkerspatient’ s benefits cannot be suspended
if the werkerpatient refuses to have an employer or insurer representative present.

{e)(C) Theinsurer must keep a copy of athe signed consent form in the claim file.

3)(b) Atany-thme-theworkerThe patient or the medical provider may refuse to alow an
employer or insurer representative to attend an appointment at any time, even if the

workerpatient previously signed a consent form. The medical provider may refuse to meet with
the employer or insurer representative.

b)(5) Request for Records at a Medical Appointment. The medical provider may

refuse to provide copies of the werkerspatient’s medical records to the insurer representative
without proof that the representativeperson is attending-the-appeintment-on-behalf-ofrepresenting

theinsurer. The provider may charge for any copies that are provided.

broslpeonons conene
BHa)(6) Requesting a M edical Provider Consultation. Exeept-as-etherwise provided

by-an-MCO;-when-an The attending physician, authorized nurse practitioner, or the MCO may
reguest a consultation with a medical provider regarding conditions related to an accepted claim.
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M CO-requested consultations that are initiated by the insurer, which include an exam of the
worker, must be considered independent medical exams under OAR 436-010-0265.

(7) Ancillary Services— Treatment Plan.

(a) Ancillary medical service providersinclude but are not limited to physical or
occupational therapists, chiropractic or naturopathic physicians, and acupuncturists. When an
attending or specialist physician or an authorized nurse practitioner prescribes ancillary services

sueh-asphysical-or-oececupational-therapy, unless an MCO contract specifies other requirements,
the ancillary medical-serviceprovider must prepare a treatment plan before beginning treatment.

(b) The ancillary medical service provider must send the treatment plan to the prescribing
prowder and the insurer W|th| n seven days of begr nni ng treatment. Ihetreatment—ptaamast

the treatment plan is not sent within seven days, the insurer is not reqw red to pay for the services
provided: before the treatment plan is sent.

(c) The treatment plan must include objectives, modalities, frequency of treatment, and
duration. The treatment plan may bein any legible format, e.q., chart notes.

(d) Treatment plans required under this subsection do not apply to services provided
under ORS 656.245(2)(b)(A). (See Appendix A “Other Health Care Providers.”)

(e) Within 30 days of the beginning of ancillary services, the prescribing provider must
sign a copy of the treatment plan and send it to the insurer. If the prescribing provider does not
sign and send the treatment plan, the provider may be subject to sanctions under OAR 436-010-
0340. However, this will not affect payment to the ancillary provider.

(f) Authorized nurse practitioners, out-of-state nurse practitioners, and physician
assistants directed by the attending physician do not have to provide a written treatment plan as
prescribed in this section.

(8) Massage Therapy.

{b)y-Exeept-as-Unless otherwise provided by an MCO, when an attending physician,
authorized nurse practitioner, or specialist physician prescribes ancillary services to-be-provided
by a massage therapist licensed by the Oregon State Board of Massage Therapists for-the state-of
Oregon-under ORS 687.011 to 687.250, the masaage therapist must prepare atreatment plan
before begl nni ng treatment.

prewded—M assage therapr sts not I|censed in Oregon must prowde their services under the di rect
control and supervision of the attending physician.
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authehzedrnursepraetltleher—anelTreatment pl ans prOV| ded by &ehrrepraetlephysrerae

o nmMassage therapists
must follow the same reqm rements as those for ancillary prowders in subsection (57)}a)-ane-(€)
of thisrule.

aAHH-OPAl OF—acHpY e &

©)(9) Therapy Guidelines and Reguirements.

(a) Unless otherwise provided ferwithinby an MCO's utilization and treatment standards
dhderan-MCO-contraet, the usual range for therapy visits deesnet-exeeed-is up to 20 visitsin the

first 60 days, and 4four visits a month thereafter. Fhisruledoesnot-constitute-adtherity-foran

arbitrary-previsien-of-or-hmitation-of This is only a quideline and insurers should not arbitrarily
limit payment based on this guideline nor should the therapist arbitrarily use this guideline to

exceed medically necessary treatment The medrcal record must provr de clini cal |ust|f|cat|on

When therg;:_)y serV|c

when When an insurer belleves the treatment plan-is
mapproprlate or excessive, theinsurer may request director review as outlined in OAR 436-010-
0008.

H)(b) Unless otherwise provided ferwithin-utitizati
MEO-eentractby an MCO, aphysical therapist must srmuttaneeusly—wbmlt a progress report to
the attending physician (or authorized nurse practitioner) and the insurer eachevery 30 days or
after-every-visit, If the werkerpatient is seen less frequently-, after every visit. The progress

report may be included-apart of the provider-sphysical therapist’s chart notes—Fheprogress
repoert and must include:

(A) Subjective status of the werkerpatient;

(B) Objective data from tests and measurements conducted;
(C) Functional status of the werkerpatient;

(D) Interpretation of above data; and

(E) Any change in the treatment plan.

) 10) Physical Capacrtv Eval uatron The attendr ng physi cran or authorrzed nurse

complete a physr cal capaci ty or work capacr ty eval uatron—must—eemptete wrthr n 20 davs after
the insurer or director requests the evaluation. If the attending physician or authorized nurse

practitioner does not wish to perform the eval uati on-within-20-days-or, they must refer the
worker-for-such-evaluation-patient to a different provider within seven days- of the request. The
attending physician or authorized nurse practitioner must notify the insurer and the werkerpati ent
inwriting if the werkerpatient isincapable of participating in suehthe evaluation.
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A(11) Prescription Medication.

(a) Unlass otherwise provi ided by an MCO contract prescri ptlon medi cations are+equired
. do not require

prior approval 1 Slon
drspensmg—physieran—epauthenze&nursepraetrtrenereven after the Worker IS medl caI Iv
stationary. For prescription medications, the insurer must reimburse the worker based on actual
cost. When a provider prescribes a brand-name drug, pharmacies must dispense the generic
drugsto-Hnpured-workersh-aceordance with-and-under-drug (if available) according to ORS
689.515. For-thepurpeses-of-thisruteWhen a worker insists on receiving the brand-name drug,
and the prescribing provider has not prohibited substitution, the worker wit-be-deemed-the
“purehaserand-may-object-to-the substiution-ef-amust pay the total cost of the brand-name drug
out-of-pocket and request reimbursement from the insurer. However, if the insurer has
previously notified the worker that the worker is liable for the difference between the generic

drug—Hewever—payment—ferand brand--name drugsaresubjeetdruq, the insurer onlv has to the

the worker the qenerrc prlce of the druq Except inan emergency, Q rrgtr on drugs and

medietnefor oral consumption suppheddispensed by a physician’s or authorized nurse
practitioner’s office are compensable only for the initial supply to treat the worker-with-the
medieation, up to amaximum of 10 days-subject. Unless otherwise provided by an MCO
contract, the worker may choose the dispensing provider.

( b) Provrders should review and are encouraged to therequrrementsef—thepreweler—s

prevreleel m@AFMS@-QQQ—QQQQadhere to the Workers compensatl on drvrsr on’sopioid
guidelines. See http://www.cbs.state.or.us/wcd/rdrs/mru/ogandcal .html.

{8}(12) Dlaqnostlcs
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AH-AUnless otherwise provided by an MCO, a medical provider may contact an insurer
in writing for pre-authorization of diagnostic imaging studies other than plain film xX-rays. Pre-
authorization is not a guarantee of payment. The insurer must respond H-wiitiagto the
provider’s request in writing whether the serviceis pre-authorized or not pre-authorized within
sevenl4 days of receipt of theprevider s request.

42)(13) Articles. Articles, including but not limited to, beds, hot tubs, chairs, Jacuzzis;
and gravity traction devices are not compensabl e unless a need-sreport by the attending

physician or authorized nurse practitioner clearly justified-by-a+epert-which-establishesjudtifies
the need. The report must:

(a) Establish that the “nature of the injury or the process of recovery requires- the item be
furnished. The report- must specifically set forth, and

(b) Specifically explain why the worker requires anthe item rot-usduathy-considered
necessary-Hwhen the great majority of workers with similar impairments: do not.

(14) Physical Restor ative Services.

(a) Physical restorative services include, but are not limited to, aregular exercise
program, persona exercise training, or swim therapy. They are not services to replace medical
services usually prescribed during the course of recovery. Physical restorative services are not
compensabl e unless:

(A) The nature of the worker’ s limitations requires specialized services to allow the
worker areasonable level of social or functional activity, and

(B) A report by the attending physician or authorized nurse practitioner clearly justifies
why the worker requires services not usually considered necessary for the majority of workers.

(b) Tripsto spas, te-resorts, or retreats, whether prescribed or in association with a
holistic medicine regimen, are not reimbursable unless special medical circumstances are shown
to exist.
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(15) Lumbar Artificial Disc Replacement Guidelines.

(a) Lumbar artificial disc replacement that-ishet-excluded-from-compensabitity-under
OAR436-009-0010(12)(g)-is always inappropriate for Hjured-workerspatients with the

following conditions (absol ute contrai ndications):

&)(A) Metabolic bone disease — for example, osteoporosis;

b}(B) Known spondyloarthropathy (seropositive and seronegative);

{6)(C) Posttraumatic vertebral body deformity at the level of the proposed surgery;
{eh(D) Malignancy of the spine;

&)(E) Implant alergy to the materialsinvolved in the artificial disc;

H(E) Pregnancy — currently;

{g)(G) Activeinfection, local or systemic;

fh)(H) Lumbar spondylolisthesis or lumbar spondylolysis;

(1) Prior fusion, laminectomy that involves any part of the facet joint, or facetectomy at
the same level as proposed surgery; or

H(J) Spinal stenosis —lumbar — moderate to severe lateral recess and central stenosis.

6}(b) Lumbar artificial disc replacement that is not excluded from compensability
under OAR 436-009-0010(12)(g) may be inappropriate for Hjured-weorkerspatients with the
following conditions, depending on severity, location, etc. (relative contraindications):

&)(A) A comorbid medical condition compromising general health, for example, |
hepatitis, poorly controlled diabetes, cardiovascular disease, renal disease, autoimmune
disorders, AIDS, lupus, etc.;

b}(B) Arachnoiditis;

{€)(C) Corticosteroid use (chronic ongoing treatment with adrenal immunosuppression);
{)(D) Facet arthropathy — lumbar — moderate to severe, as shown radiographicaly;
{e}(E) Morbid obesity — BMI greater than 40;

H(E) Multilevel degenerative disc disease — lumbar — moderate to severe, as shown
radiographically;

{g)(G) Osteopenia— based on bone density test;

fh)(H) Prior lumbar fusion at adifferent level than the proposed artificial disc
replacement; or

(1) Psychosocia disorders — diagnosed as significant to severe.
4A(16) Cervical Artificial Disc Replacement Guidelines.

(a) Cervical artificial disc replacement that-tsnet-excluded-from-compensabiity-under
OAR-436-009-0010(12)(h)-is always inappropriate for Hjured-workerspatients with any of the

following conditions (absol ute contrai ndications):
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&)(A) Instability in the cervical spine which is greater than 3.5 mm of anterior motion or
greater than 20 degrees of angulation;

b}(B) Significantly abnormal facets;

{e}(C) Osteoporosis defined as a T-score of negative (-)2.5 or more negative (e.g-., -2.7);
{3(D) Allergy to metal implant;

{e)}(E) Bone disorders (any disease that affects the density of the bone);

H(E) Uncontrolled diabetes mellitus,

{g)(G) Activeinfection, local or systemic;

R} (H) Active malignancy, primary or metastatic;

(1) Bridging osteophytes (severe degenerative disease);

H(J) A loss of disc height greater than 75 percent relative to the normal disc above;
#}(K) Chronic indefinite corticosteroid use;

(L) Prior cervica fusion at two or more levels; or

(M) Pseudo-arthrosis at the level of the proposed artificial disc replacement.

28)(b) Cervical artificial disc replacement that is not excluded from compensability
under OAR 436-009-0010(12)(h) may be inappropriate for Hjured-workerspatients with any of
the following conditions, depending on severity, location, etc. (relative contraindications):

2)(A) A comorbid medical condition compromising general health, for example
hepatitis, poorly controlled diabetes, cardiovascular disease, renal disease, autoimmune
disorders, AIDS, lupus, etc.;

{b)(B) Multilevel degenerative disc disease — cervical — moderate to severe, as shown
radiographically;

{e)(C) Osteopenia— based on bone density test with a T-score range of negative (-)1.5to
negative (-)2.5;

{eh(D) Prior cervical fusion at one level;

&)(E) A loss of disc height of 50 percent to 75 percent relative to the normal disc above;
or

H(E) Psychosocia disorders — diagnosed as significant to severe.

Stat. Auth: ORS 656.726(4)

Stats. Implemented: ORS 656.245, 656.248, 656.252; —ch:
Hist: Amended 3/11/13 as WCD Admin. Order 13-052, eff. 4/1/13
Amended 3/12/14 as WCD Admin. Order 14-053, eff. 4/1/14
Amended 8/20/15 as Admin. Order 15-060, eff. 10/1/15

436-010-0240 M edical Records and Reporting Requirementsfor Medical
Providers
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£A(1) Medical Records and Reports.

(a) Medical providers must maintain records necessary to document the extent of medical

services provided-te-trjured-weorkers..
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(b) All records must be legible and cannot be kept in a coded or semi-coded manner
unless alegend is provided with each set of records.

(c) Reports may be handwritten and must include all relevant or requested information
such as the anticipated date of release to return to work, medically stationary date, etc.

(d) Diagnoses stated on all reports, including Form 827, must conform to terminology
found in the appropriate International Classification of Disease (ICD).

(2) Diagnhostic Studies. When the director or the insurer requests original diagnostic
studies, including but not limited to actual films, they must be forwarded to the director, the
insurer, or the insurer’ s designee within 14 days of receipt of awritten request.

(a) Diagnostic studies, including films, must be returned to the medical provider within a
reasonabl e time.

(b) The insurer must pay a reasonable charge made by the medical provider for the costs
of delivery of diagnostic studies, including films.

(3) Multidisciplinary Programs. When an attending physician or authorized nurse
practitioner approves a multidisciplinary treatment program for the worker, the attending
physician or authorized nurse practitioner must provide the insurer with a copy of the approved
treatment program within 14 days of the beginning of the treatment program.

(4) Release of M edical Records.

(a) Hedth Insurance Portability and Accountability Act (HIPAA) rules allow medica
providersto release information to insurers, self-insured employers, service companies, or the
Department of Consumer and Business Services. [See 45 CFR 164.512(1).]

(b) When patients file workers' compensation claims they are authorizing medical
providers and other custodians of claim records to release relevant medical records including
diagnostics. The medical provider will not incur any legal liability for disclosing such records.
[See ORS 656.252(4).] The authorization is valid for the life of the claim and cannot be revoked
by the patient or the patient’s representative. A separate authorization is required for release of
information regarding:

(A) Federally funded drug and alcohol abuse treatment programs governed by Federal
Requlation 42, CFR 2, which may only be obtained in compliance with this federal requlation,
and

(B) HIV-related information protected by ORS 433.045(3).

(c) Any medical provider must provide all relevant information to the director, or the
insurer or its representative upon presentation of asigned Form 801, 827, or 2476. The insurer
may print “Signature on file’ on arelease form aslong as the insurer maintains asigned original.
However, the medical provider may require a copy of the signed release form.

(d) The medical provider must respond within 14 days of receipt of a request for progress
reports, narrative reports, diagnostic studies, or relevant medical records needed to review the
efficacy, frequency, and necessity of medical treatment or medical services. Medical information
relevant to a claim includes a past history of complaints or treatment of a condition similar to
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that presented in the claim or other conditions rel ated to the same body part.

(e) Patients or their representatives are entitled to copies of al medical and payment
records, which may include records from other medical providers. Patients or their
representatives may request al or part of the record. These records should be requested from the
insurer, but may also be obtained from medical providers. A summary may substitute for the
actual record only if the patient agrees to the substitution. The following records may be
withheld:

(A) Psychotherapy notes;

(B) Information compiled for usein acivil, criminal, or administrative action or
proceeding;
(C) Other reasons specified by federal requlation; and

(D) Information that was obtained from someone other than amedical provider when the
medica provider promised confidentiality and release of the information would likely reveal the
source of the information.

(f) A medical provider may charge the patient or his or her representative for copies at the
rate specified in OAR 436-009-0060. A patient may not be denied summaries or copies of hisor
her medical records because of inability to pay.

(5) Releaseto Return to Work.

(a) When requested by the insurer, the attending physician or authorized nurse
practitioner must submit verification that the patient’s medical limitations related to their ability
to work result from an occupational injury or disease. If the insurer requires the attending
physician or authorized nurse practitioner to complete a rel ease to return-to-work form, the
insurer must use Form 3245.

(b) The attending physician or authorized nurse practitioner must advise the patient, and
within five days, provide the insurer written notice of the date the patient is released to return to
reqular or modified work.

(6) Time L oss and Medically Stationary.

{8)(a) Progressrepertsare-essentia-When time loss is authorized by the attending

physician or authorized nurse practitioner, the insurer may require progress reports every 15 days

through-the use-of the physiclan’srepeort,Form-827.. Chart notes may be sufficient to satisfy this

requi rement. If more mformatlon is reqw red, the insurer ‘may request abrlef or complete
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42 The provider must submit a requested progress report or narrative report within 14

days of receiving the insurer’s reguest.

(b) The attending physician or authorized nurse practitioner must, if known, inform the
patient and the insurer and-the-werker-of theof the following and include it in each progress

report:
(A) The anticipated date of release to work;-the;

(B) The anticipated date the weorkerpatient will become medically stationary;-the;
(C) The next appointment date;; and the-werkers

(D) The patl ent’s medlcal Ilmltatlons Ieiehe@eteqpan%medmal—pmwdepeanﬂetepmme

(c) Theinsurer must not consider the anticipated date of becoming medically stationary
as adate of release to return to work.

43)(d) The attending physician or authorized nurse practitioner must notify the
workerpatient, insurer, and all other health-caremedical providersinvolved in the
worker-spatient’ s treatment when the werkerpatient is determined medically stationary- and
whether the patient is released to any kind of work. The medically stationary date must be the

date of the exam; and not a prol jected date. Iheﬂen»eemust—prewde
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4-A-When Fhethe attending physician, authorized nurse practitioner, or the MCO may
reguestrequests a consultation with a medical provider regarding conditions related to an
accepted claim::

(a) The attending physician, authorized nurse practitioner, or the MCO must promptly
notify the insurer of the request for the consultati on—Fhis+equirement-dees-net-apphy-te and

provide the consultant with all relevant medical records. However, if the consultation is for
di agnostlc studies performed by radl ol ogl sts anelor pathologi sts—'IiIqr.larfee|qelr|crg-|9lcrys|erar°r

mfermatrerr no such notrflcatlon isregui red

(b) The consultant must submit a copy of the consultation report to the insurer and the
attending physician, authorized nurse practitioner, theor MCO -and-thetasurer-within 10 days of
the date of the examinationexam or chart review. Neaeldmenaﬁhe consultation fee
beyenell ncl udec theeensulrta&ren fee i : »
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Stat. Auth: ORS 656.726(4)

Stat. Implemented: ORS 656.245, 656.252, 656.254,-656.273
Hist: Amended 12-1-2009 as Admin. Order 09-055, eff.1-1-2010
Amended 3/12/14 as WCD Admin. Order 14-053, eff. 4/1/14
Amended 8/20/15 as Admin. Order 15-060, eff. 10/1/15

436-010-0241 Form 827, Worker’sand Health Care Provider’'s Report for Workers
Compensation Claims

(1) First Visit.

(a) When the patient has filed an initial claim or wants to file an initial claim, the patient
and the first medical service provider must complete and sign Form 827. The provider must send
the form to the insurer no later than 72 hours after the patient’ sfirst visit (Saturdays, Sundays,
and holidays are not counted in the 72-hour period).

(b) Form 3283 (“A Guide for Workers Recently Hurt on the Job”) isincluded with Form
827. All medical service providers must give a copy of Form 3283 and Form 827 to the patient.

(2) New or Omitted M edical Condition. A patient may use Form 827 to reguest that the
insurer formally accept a new or omitted medical condition. If the patient uses the form to
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reguest acceptance of anew or omitted medical condition during a medical visit, the medical
service provider may write the claimed condition or the appropriate International Classification
of Diseases (ICD) diagnosis code for the patient in the space provided on the form. After the
patient signs the form, the provider must send it to the insurer within five days.

(3) Change of Attending Physician. When the patient changes attending physician or
authorized nurse practitioner, the patient and the new medical service provider must complete
and sign Form 827. The provider must send Form 827 to the insurer within five days after
becoming a patient’ s attending physician or authorized nurse practitioner. The new attending
physician or authorized nurse practitioner is responsible for requesting all available medical
records from the previous attending physician, authorized nurse practitioner, or_insurer. Anyone
failing to forward the requested information to the new attending physician or authorized nurse
practitioner within 14 days of receiving the request may be subject to sanctions under OAR 436-
010-0340.

(4) Aggravation. After the patient has been declared medically stationary, and an exam
reveals an aggravation of the patient’s accepted condition, the patient may file aclaim for
aggravation. The patient or the patient’s representative and the attending physician must
complete and sign Form 827. The physician, on the patient’s behalf, must submit Form 827 to
the insurer within five days of the exam. Within 14 days of the exam, the attending physician
must send awritten report to the insurer that includes objective findings that document:

(a) Whether the patient has suffered a worsened condition attributabl e to the compensable
injury under the criteriain ORS 656.273; and

(b) Whether the patient is unable to work as aresult of the compensable worsening.

Stat. Auth: ORS 656.726(4)
Stat. Implemented: ORS 656.245, 656.252, 656.254, 656.273
Hist: Adopted 8/20/15 as Admin. Order 15-060, eff. 10/1/15

436-010-0250 Elective Surgery

(1) “Elective Ssurgery” is surgery whichthat may be required in-the process-of recoveryto
recover from an injury or illness, but reedis not be-dere-as-an emergency surgery to preserve
life, function, or health.

(2) Except as otherwise provided by the MCO, when-the attending physi cian-er-surgeon
{;r|99FF|teteF|cal—IeyJéIqeLatteﬂeI+|qg4|elqy31e+an49|E authorlzed nurse practltloner beHevaeLeeH#e

nupseplcaemkener—er—thesu#geenor spe(:|a| |st phvs cian must glvethe insurer ne&eeat Ieast
seven days prier-tenotice before the date of the proposed surgery-—Netiticationel ective surgery to

treat a compensable injury or illness. The notice must provide the medical information that
substantiates the need for surgery, and the approximate surgical date and place if known. A chart
note is considered "notice" if the information required by this section isincluded in the note.

(3) When elective surgery is recommendedproposed, the insurer may require an
independent consultation (second opinion) with a physician of the insurer’s choice.

{2}(4) The insurer must netifyrespond to the recommending physician, the worker, and
the worker’ s representative; within seven days of recetpt-ofreceiving the notice of intent to
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perform surgery;-whetheror that the proposed surgery:

(a) |s approved:

(b) Is not approved and a consultation is desired-

(c) Is disapproved by using Form 3228.

(5) If theinsurer does not complete Form 3228 (e.g., no specific date or consultant name)
or communicate approval to the recommending physician within seven days of receiving the
notice of intent to perform surgery, the insurer is barred from challenging the appropriateness of
the surgery or whether the surgery is excessive or ineffectual. The attending physician and the
worker may decide whether to proceed with surgery.

{€)(6) Whenreguested-theIf the insurer requests a consultation, it must be completed
within 28 days after retice-sending Form 3228 to the physician.

Aa)(7) Within-seven-days-of-the-consdltation,-theT he insurer must notify the

recommending physician of the isdrer-s-consultant’ s findings. within seven days of the
consultation.

{b}(8) When the-insurer-s consultant disagrees with the proposed surgery, the
recommendl ng phys cian and insurer should endeaverattemgt to resolve any-issuesraised-by-the
a disagreement. The insurer and

recommendl ng phys Ci an—wLthJthe44qsulter—srag4teelcneet—te—eayL may agree to obtain additional

diagnostic testing,-clarificationreperts or other medical information-desigred, such as asking for
clarification from the consultant, to assist them-in their-attempt-toreachreaching an agreement

regarding the proposed surgery.

{€)(9) Whenlf the recommending physician determines that-agreement-cannot be
reachedreach an agreement with the insurer and that-further-attemptscontinues to resohve the

matterwould-befutle;recommend the reeemmenelmgtproposed surgery, the physician must

notify-the nsurer,either send the workersigned and the worker' s representative of such-by
signngdated Form 440-3228 or previding-other written notification:

{5) to the insurer, the patient, and the patient’ s representative. If the insurer believes the
proposed surgery is excve mapproprlate meffectual or +5| n violation of these medieal-rules
e A, the insurer must request an

adml nlstratlve review bybefore the d| rector W|th| n 21 days of theﬂeueeppeweleel—m

eempteted#e#n#@-szz&er—terecavmq the notlflcatlon If the insurer falls to t| mely request
administrative review under-thisrule-shal-bar-the insurer is barred from ater

disputingchallenging whether the surgery is or was excessive, inappropriate, or ineffectual.
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I-HSHFel’—may—FHf-eFm— The attendr nq phvs cian and the Worker et—theeensettant—eepmren—'l’-he

dectstenmay decide whether to proceed with surgery-remaths-with-the-attendingphysician-and
the worker.

£A(10) A recommending physician who prescribes or proceedstoperfermperforms
elective surgery and fails to eemphy-withgive the netification-reguirementsn-section{(2)-of-this

ruteinsurer the seven day notice requirement may be subject to civil penalties as provided in
ORS 656.254 and OAR 436-010-0340. The insurer may still be responsible to pay for the
elective surgery.

£8)(11) Surgery whiehthat must be performed before seven days, because the condition is
life threatening or thereis rapidly progressing deterioration or acute pain not manageable without
surgical intervention, is not considered el ective surgery. In such cases, the attending physician or
authorized nurse practitioner should endeavertry to notify the insurer of the need for emergency
surgery.

Stat. Auth: ORS 656.726(4)

Stats. Implemented: ORS 656.245, 656.248, 656.252, 656.260, 656.327

Hist: Amended 12/5/05 as Admin. Order 05-071, eff. 1/1/06
Amended 8/20/15 as Admin. Order 15-060, eff. 10/1/15

436-010-0260 Monitoring and Auditing Medical Providers[Renumbered to rule 0335]

Stat. Auth: ORS 656.726(4)

Stat. Implemented: ORS 656.252

Hist: Amended 3/23/05 as Admin. Order 05-052, eff. 4/1/05

Amended and renumbered to OAR 436-010-0335 8/20/15 as Admin. Order 15-060, eff. 10/1/15

436-010-0265 Independent Medical ExaminationsExams-(IMEs) and Worker
Reguested M edical Exams (WRMES)

(1) General.

(a) Except as provided in section (12) of this rule, “independent medical exam” (IME)
means any medical exam (including a physical capacity or work capacity evaluation or
consultation that includes an exam) that is requested by the insurer under ORS 656.325. A
“worker-requested medical exam” (WRME) is an exam available to aworker under ORS
656.325. An IME or WRME is completed by amedical service provider other than the worker’s
attenqu physician or authorrzed nurse practrtroner Thei nsurer may obtain three medical

a teel M Es for each opening of
the claim. Th&ee exammatlens may be obtar ned pneetebefore or after claim closure. Effective

Jely—l—ZQQ@For the msereemusteeheese&preweleeteﬁeertermpurpose of determl ni nq the

number of IMEs, any IME scheduled but not compl eted does not count as astatutorv IME. A

claim for aggravation, Board’s Own Motion, or reopening of a claim wheren the worker becomes
enrolled or actively engaged in training according to rules adopted under ORS 656.340 and

436-010-0260436-010-0270 Page 36 436-010-0265436-010-0270 |



ORDER NO. 15-060
DEPARTMENT OF CONSUMER AND BUSINESS SERVICES
WORKERS COMPENSATION DIVISION
MEDICAL SERVICESRULES

656 726 pepmnsallows anew serles of three medreal—@eamnamens—l;eppbmpe%ef—thksmte

medlcal service prOV| der—etIqer—tIqalcnJéIqeWe|tleer—satieeﬁelmg)r must not unreasonablv mterfere Wlth

the right of the insurer to obtain an IME by a physician erof the insurer’s choice. The insurer
must choose the medical service providers from the director’slist of authorized Aurse
practitioner—The-examinationl M E providers under ORS 656.328. The IME may be conducted by

one or more providers withof different specialty-qualificationsspecialties, generally done at one
location and completed within a 72-hour period. If the providers are not at one location, the

examinationtstol M E must be completed within a 72-hour period and at |ocations reasonably |
convenient to the worker.
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(b) The provider will determine the conditions under which the exam will be conducted.

(c) IMEs must be at times and intervals reasonably convenient to the worker and must not
delay or interrupt proper-treatment of the worker.

{A(d) When the insurer requires aworker to attend an IME, the insurer must comply with
the notification and reimbursement requirements found in OAR 436-009-0025 and 436-060-
0095.

£8}(e) A medical provider who unreasonably fails to timely-provide diagnostic records

required-for an IME ir-aecordance with-under OAR 436-010-02306(10)-and-436-010-0240(11)
may be assessed a penalty under ORS 656.325.

O} \A/han AIO)
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{20)(f) The worker may complete an online survey at www.wcdimesurvey.info or make a
complaint about the IME on the Workers Compensation Division’s website. If the worker does
not have access to the Internet, the worker may call the Workers' Compensation Division at 503-
947-7606.

25(2) IME/WRME Authorization.

(a) Medical service providers can perform IMEs, WRMES, or both once they complete a
director-approved training and are placed on the director's list of authorized IME providers.

(A) To beon thedirector’slist to perform IMEs or WRMEs, a medical service provider
must compl ete the online application at www.oregonwcdoc.info, hold a current license, bein
good standing with the provider’s requlatory board, and must have:

(i) Reviewed IME training materias provided or approved by the director found at
WwWw.oregonwcdoc.info; or

(i1) Completed a director-approved training course regarding IMEs. The training
curriculum must include all topicslisted in Appendix B.

(B) By submitting the application to the director, the medical service provider agreesto
abide by:
(i) The standards of professiona conduct for performing |MEs adopted by the provider’s

requlatory board or standards published in Appendix C if the provider's requlatory board does
not have standards; and

(i) All relevant workers compensation laws and rules.

(C) A provider may be sanctioned or removed from the director’ s list of authorized IME
providers after the director finds that the provider:
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(i) Violated the standards of either the professional conduct for performing | M Es adopted
by the provider’s regulatory board or the independent medical examination standards published
in Appendix C;

(ii) Has a current restriction on his or her license or is under a current disciplinary action
from their professional regulatory board:;

(iii) Has entered into a voluntary agreement with his or her requlatory board that the
director determines is detrimental to performing IMES;

(iv) Violated workers compensation laws or rules; or

(v) Has failed to complete training required by the director.

(D) A provider may appeal the director’s decision to exclude or remove the provider from
the director’ s list within 60 days under ORS 656.704(2) and OAR 436-001-0019.

(b) If aprovider is not on the director’ s list of authorized IME providers at the time of the
IME, the insurer may not use the IME report and the report may not be used in any subsequent

proceedings.

(3) IME Training.
(a) The IME provider training curriculum must be approved by the director before Hthe
training is given. Any party may submit medical-service provider HIME-trainiaga curriculum to

the director for approval. The curriculum must include:

(A) A training outline, geals-ebjectives,specify-the

(B) Goals,

(C) Objectives,

(D) The method of training, and-the-nrumber-of-training-hours-and-must-Hckude-alt
(E) All topics addressed in Appendix B.

22)(b) Within 21 days of the IME training, the training supphervendor must send the
director the date of the training and alist of all medical providers who completed the training,
including names; and license numbers-and-addresses.

{23)(c) Insurer claims examiners must be trained and certified in accordance with OAR
436-055 regarding appropriate interactions with IME medical service providers.

(4) IME Related For ms.
(a) When scheduling an IME, the insurer must ensure the medical service provider has:

(A) Form 3923, “Important Information about Independent Medical Exams,” available to
the worker before the exam; and

(B) Form 3227, “Invasive Medical Procedure Authorization,” if applicable.

(b) The IME provider must make Form 3923 with the attached observer Form 3923A
available to the worker.
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(5) IME Observer.

(a) A worker may choose to have an observer present during the IME, however, an
observer may not participate in or obstruct the IME. An observer is not allowed in a
psychological examination unless the examining provider approves the presence of the observer.

(b) The worker must sign Form 3923A, “IME Observer Form,” acknowledging that the
worker understands the IME provider may ask sensitive questions during the exam in the
presence of the observer. An observer must not participate in or obstruct the exam. If the worker
does not sign Form 3923A, the provider may exclude the observer. The IME provider must
verify that the worker signed the “IME Observer Form” acknowledging that the worker
understands.

(A) The IME provider may ask sensitive guestions during the exam in the presence of the
observer;

(B) If the observer interferes with the exam, the IME provider may stop the exam, which
could affect the worker’s benefits; and

(C) The observer must not be paid to attend the exam.

(c) A person receiving any compensation for attending the exam may not be aworker's
observer. The worker’s attorney or any representative of the worker’s attorney may not be an
observer.

(6) Invasive Procedure. For the purposes of thisrule, an invasive procedure is one that
breaks the skin or penetrates, pierces, or enters the body using asurgica or exploratory
procedure (e.q., by aneedle, tube, scope, or scalpdl). If an IME provider intends to perform an
invasive procedure, the provider must explain to the worker the risks involved in the procedure
and the worker’ s right to refuse the procedure. The worker must check the applicable box on
Form 3227, “Invasive Medical Procedure Authorization,” either agreeing to the procedure or
declining the procedure and sign the form.

(7) Record the Exam. With the IME provider’s approval, the worker may use avideo
camera or other recorder to record the exam.

(8) Objection tothe | M E L ocation. When aworker objects to the location of an IME,
the worker may request review before the director within six business days of the mailing date of
the appointment notice.

(a) The request may be made in-person, by telephone, fax, email, or mail.

(b) Thedirector may facilitate an agreement between the parties regarding location.

(c) If necessary, the director will conduct an expedited review and issue an order
regarding the reasonabl eness of the location.

(d) Thedirector will determineif travel is medically contraindicated or unreasonable
because:

(A) Thetravel exceeds limitations imposed by the attending physician, authorized nurse
practitioner, or any medical conditions;

436-010-0265436-010-0270 Page 43 436-010-0265436-010-0270 |



ORDER NO. 15-060
DEPARTMENT OF CONSUMER AND BUSINESS SERVICES
WORKERS COMPENSATION DIVISION
MEDICAL SERVICESRULES

(B) Alternative methods of travel will not overcome the limitations; or

(C) Thetravel would impose undue hardship for the worker that outweighs the right of
the insurer to select an IME location of its choice.

(9) Failureto Attend an IME. If the worker fails to attend an IM E and does not notify
the insurer before the date of the exam or does not have sufficient reason for not attending the
exam, the director may impose a monetary penalty against the worker for failure to attend.

(10) IME Report.
(a) Upon completion of the exam, the IME provider must:

(A) Send the insurer a copy of the report and, if applicable, the observer Form 3923A, the
invasive procedure Form 3227, or both.

(B) Sign a statement at the end of the report acknowledging that any false statements may
result in sanctions by the director and verifying:

(i) Who performed the exam:;
(i1) Who dictated the report; and
(iii) The accuracy of the report content.

(b) Theinsurer must forward a copy of the signed report to the attending physician or
authorized nurse practitioner within 72 hours of the insurer’s receipt of the report.

(11) Request for Additional Exams.

(a) When the insurer has obtained the three IMEs alowed under this rule and wants to
reguire the worker to attend an additional IME, the insurer must first request authorization from
the director. Insurersthat fail to request authorization from the director may be assessed acivil
penalty. The process for requesting authorization is:

(A) Theinsurer must submit arequest for authorization to the director by using Form
2333, “Insurer’s Request for Director Approval of an Additional Independent Medical
Examination.” Theinsurer must send a copy of the request to the worker and the worker’s
attorney, if any; and

(B) Thedirector will review the request and determine if additiona information from the
insurer or the worker is necessary. Upon receiving awritten request for additional information
from the director, the parties have 14 days to respond. If the parties do not provide the requested
information, the director will issue an order approving or disapproving the request based on
available information.

(b) To determine whether to approve or deny the request for an additional IME, the
director may consider, but is not limited to, whether:

(A) An IME involving the same discipling(s) or review of the same condition has been
compl eted within the past six months.

(B) There has been a significant change in the worker’ s condition.

(C) Thereis anew condition or compensabl e aspect introduced to the claim.
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(D) Thereis aconflict of medical opinions about a worker’s medical treatment, medical
services, impairment, stationary status, or other issues critical to claim processing or benefits.

(E) The IME isrequested to establish preponderance for medically stationary status.
(F) The IME is medically harmful to the worker.

(G) The IME requested is for a condition for which the worker has sought treatment or
services, or the condition has been included in the compensable claim.

(c) Any party who disagrees with the director’ s order approving or disapproving a request
for an additional IME may reguest a hearing by the Hearings Division of the Workers
Compensation Board under ORS 656.283 and OAR chapter 438.

(12) Other Exams— Not Considered | M Es. The following exams are not considered
IMEs and do not require approval as outlined in section (11) of this rule:

(a) An exam, including a closing exam, requested by the worker’s attending physician or
authorized nurse practitioner;

(b) An exam reqguested by the director:;
(c) An elective surgery consultation reguested under OAR 436-010-0250(3);
(d) An exam of apermanently totally disabled worker required under ORS 656.206(5);

(e) A closing exam that has been arranged by the insurer at the attending physician’s or
authorized nurse practitioner’ s request; and

(f) An exam reguested by the managed care organization (MCQ) for the purpose of
clarifying or refining a plan for continuing medical services as provided under the MCQO's
contract.

Stat. Auth: ORS 656.726(4)

Stat. Implemented: ORS 656.252, 656.325, 656.245, 656.248, 656.260, 656.264
Hist: Amended 3/1/11 as Admin. Order 11-051, eff. 4/1/11

Amended 3/11/13 as WCD Admin. Order 13-052, eff. 4/1/13

Amended 8/20/15 as Admin. Order 15-060, eff. 10/1/15

436-010-0270 Insurer’s Rightsand Duties
(1) Insurers must notify the injured worker in writing, immediatelyNot fications.

(a) Immediately following receipt of notice or knowledge of a claim, ef-the
mannerinsurer must notify the worker in whieh-they-maywriting about how to receive medical

services for compensable injuries.

3)(b) Within 10 days of any changein the status of aclaim, (e.q., acceptance or denial of
aclaim, or anew or omitted medical condition), Fhethe insurer must notify the attending
phyS| cian or authorlzed nurse practltloner |f known and the MCO if any—whemkdenl&eer
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£6)(c) In disabling and ren-disablngnondisabling claims, |mmed|ately following notice
or knowledge that the worker is medically stationary, Hsurersthe insurer must notify the Hjured

worker and the attending physician or authorized nurse practitioner in writing which medical

services remain compensabl e-under-the system. This notice must list al benefits the worker is |
entitled to receive under ORS 656.245 (1)(c).

£A(d) When the insurer establishes a medically stationary date is-established-by-the
Hsdrer-andthat is not based on the findings of an attending physician or authorized nurse

practltloner thelnsurer must notlfy aII medlcal serwce prow iders of the worker’s medlcally
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For al injuries occurring on or after October 23, 1999, the insurer must pay all medical

service providers for services rendered until the insurer provides notice of the medically
stationary date to the attending physician or authorized nurse practitioner.

(2) Medical Records Requests.

(a) Insurers may request relevant medical records, using Form 2476, “ Request for
Release of Medical Records for Oregon Workers Compensation Claim,” or a computer-
generated equivaent of Form 2476, with “signature on fil€’ printed on the worker’ s signature
line, provided the insurer maintains aworker-signed original of the release form.

(b) Within 14 days of receiving areguest, the insurer must forward all relevant medical
information to return-to-work specialists, vocationa rehabilitation organizations, or new
attending physician or authorized nurse practitioner.

(3) Pre-authorization. Unless otherwise provided by an MCO, an insurer must respond
in writing within 14 days of receiving a medical provider’s written request for preauthorization
of diagnostic imaging studies, other than plain film X-rays. The response must include whether
the service is pre-authorized or not pre-authorized.

(4) Insurer’s Dutiesunder MCO Contracts.

(a) Insurers who enter into an MCO contract under OAR 436-015, must notify the
affected emplovyers of the following:

(A) The names and addresses of all MCO panel providers within the employer’s
geographical service area(s);

(B) How workers can receive compensable medical services within the MCO:

(C) How workers can receive compensable medical services by non-panel providers; and

(D) The geographical service area governed by the M CO.

(b) Insurers under contract with an MCO must notify any newly insured employers as
specified in subsection (4)(a) of thisrule no later than the effective date of coverage.

(c) When theinsurer is enrolling aworker in an MCO, the insurer must provide the name,
address, and telephone number of the worker and, if represented, the name of the worker’s
attorney to the MCO.

(d) When the insurer is enrolling aworker in an MCO, the insurer must simultaneously
provide written notice to the worker, the worker’s representative, all medical providers, and the
M CO of enrollment. To be considered compl ete, the notice must:

(A) Provide the worker a written list of the €igible attending physicians within the
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relevant M CO geographic service area or provide a Web address to access the list of eligible
attending physicians. If the notice does not include awritten list, then the notice must also:

(i) Provide atelephone number the worker may call to ask for awritten list; and

(i1) Tel the worker that he or she has seven days from the mailing date of the notice to
request the list;

(B) Explain how the worker may obtain the names and addresses of the complete pandl of
MCO medica providers;

(C) Advise the worker how to obtain medical services for compensable injuries within
the MCO. This includes whether the worker:

(i) Must change attending physician or authorized nurse practitioner to an MCO pandl
provider, or

(ii) May continue to treat with the worker’s current attending physician or authorized
nurse practitioner;

(D) Explain how the worker can receive compensable medical treatment from a“ come-
aong” provider;

(E) Advise the worker of the right to choose the MCO when more than one MCO
contract covers the worker’s employer, except when the employer provides a coordinated health
care program. For the purpose of thisrule, “coordinated health care program” means an
employer program providing coordination of a separate policy of group health insurance
coverage with the medical portion of workers compensation coverage, for some or al of the
employer’s workers, which provides the worker with health care benefits even if aworker’s
compensation claim is denied; and

(F) Notify the worker of his or her right to appeal MCO decisions and provide the worker
with the title, address, and tel ephone number of the contact person at the M CO responsible for
ensuring the timely resolution of complaints or disputes.

(e) When an insurer enrolls aworker in an MCO before claim acceptance, the insurer
must inform the worker in writing that the insurer will pay for certain medical services even if
the claim is denied. Necessary and reasonable medical services that are not otherwise covered by
health insurance will be paid until the worker receives the notice of claim denial or until three
days after the denial is mailed, whichever occurs first.

(f) When aworker who is not yet medically stationary must change medical providers
because an insurer enrolled the worker in an MCO, the insurer must notify the worker of the
right to request review before the MCO if the worker believes the change would be medically
detrimental.

() If, at the time of MCO enrollment, the worker’s medical service providers are not
members of the MCO and do not qualify as “come-along providers,” the insurer must notify the
worker and providers regarding provisions of care under the MCO contract, including continuity
of care as provided by OAR 436-015-0035(4).

(h) Within seven days of receiving a dispute regarding an issue that should be processed
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through the M CO dispute resolution process and a copy has not been sent to the MCO, the
insurer must:

(A) Send a copy of the dispute to the MCO: or

(B) If the M CO does not have a dispute resolution process for that issue, notify the
parties in writing to seek administrative review before the director.

(i) The insurer must notify the MCQO within seven days of receiving notification of the
following:
(A) Any changes to the worker’s or worker’ s attorney’ s name, address, or telephone

number

(B) Any requests for medical services from the worker or the worker’s medical provider;

(C) Any reguest by the worker to continue treating with a“come-along” provider.

(1) Insurers under contract with MCOs must maintain records including, but not limited

(A) A listing of al employers covered by MCO contracts;

(B) The employers WCD employer numbers;

(C) The estimated number of employees governed by each MCO contract;
(D) A list of all workers enrolled in the MCQO: and
(E) The effective dates of such enrollments.

(k) When the insurer is disenrolling a worker from an MCO, the insurer must
simultaneously provide written notice of the disenrollment to the worker, the worker’s
representative, all medical service providers, and the MCO. The insurer must mail the notice no
later than seven days before the date the worker is no longer subject to the contract. The notice
must tell the worker how to obtain compensable medical services after disenrollment.

() When an MCO contract expires or is terminated without renewal, the insurer must
simultaneously provide written notice to the worker, the worker’ s representative, al medical
service providers, and the MCO that the worker is no longer subject to the MCO contract. The
notice must be mailed no later than three days before the date the contract expires or terminates.
The notice must tell the worker how to obtain compensable medical services after the worker is
no longer subject to the MCO contract.

Stat. Auth: ORS 656.726(4)

Stat. Implemented: ORS 656.252, 656.325, 656.245, 656.248, 656.260, 656.264
Hist: Amended 12/5/05 as Admin. Order 05-071, eff. 1/1/06

Amended 3/12/14 as WCD Admin. Order 14-053, eff. 4/1/14

Amended 8/20/15 as Admin. Order 15-060, eff. 10/1/15

436-010-0275 Insurer’s Dutiesunder MCO Contracts [Repealed]
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Stat. Auth: ORS 656.726(4)

Stat. Implemented: ORS 656.252, 656.325, 656.245, 656.248, 656.260, 656.264
Hist: Amended 5/21/09 as Admin. Order 09-051, eff. 7/1/09

Amended 11/12/13 as Admin. Order 13-059, eff. 1/1/14

Repealed 8/20/15 as Admin. Order 15-060, eff. 10/1/15

436-010-0280 Deter mination of Impairment_ / Closing Exams
1)-On-disabling-claimswhen-the werker(1) When a worker has received compensation

for timeloss or it islikely the worker has permanent impairment and becomes medically
stationary, the attending physician must complete a closing exam or refer the worker to a
consultl ng physr cian for al or part of the clos ng exam. Fepwerkereuneler—theeareef—an

mder—@AR—436—OSOenel—©AR—436—935lf he worker is under the care of an authorrzed nurse

practitioner or atype B attending physician, other than a chiropractic physician, the provider
must refer the worker to atype A attending physician to do a closing exam.

(2) The closing exam must be completed under OAR 436-030 and 436-035 and Bulletin
239. (See Appendix A “Matrix for Health Care Provider Types’.)

(3) When the attending physi cian er-adtherized-nurse-practitionercompl etes the closing
exam, the attending physician has 14 days from the medically stationary date to send the closing

report to the insurer. \Within-elght-days-of-the- medicalhy-statienary-date,\When the attending
physician maydoes not complete the closing exam, the attending physician must arrange, or ask
the insurer to arrange, a closing exam with a consulting physician—Fhis-exam-dees-net-count-as

an-HVE-or-a-change-of-attending physieran: within seven days of the medically stationary date.
£3}(4) When an attending physician or authorized nurse practitioner requests a consulting

physician to do the closing exam, the consulting physician has seven days from the date of the
exam to send the report to the attending physician for the-concurrence or objections. Within |
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seven days of receiving the closing exam report, the attending physi cian—Fhe-attending-physieian
must alse-state; in writing; whether they-agree-er-disagreethe physician concurs with or objects to
al or part of the findings of the exam:A/ithin-seven-days-ofreceivingthe repert-theattending
physielan-must-make-any-commentsHr-writing, and send the concurrence or objections with the
report to the insurer. (See“M-atrixfor-Heath-Care Providertypes—AppendixA)

{4)(5) The attending physician must specify the worker’ s residual functiona capacity er

(a) The attending physician has not released the worker to the job held at the time of
injury because of a permanent work restriction caused by the compensable injury, and

(b) The worker has not returned to the job held at the time of injury, because of a
permanent work restriction caused by the compensable injury.

(6) Instead of specifying the worker’s residual functional capacity under section (5) of
this rule, the attending physician may refer the worker for-cempletion-of-;

(a) Aa second--level physical capacities exam-or-work-capacities-exam-{as-deseribed
Hevaluation (see OAR 436-009-0060) pursuant-to-thefollowing:

{a)-A-physical-capacities-exam-when the worker has not been released to return to regutar
workthe job held at the time of injury, has not returned to regutarwerkthe job held at the time of

injury, has returned to modified work, or has refused an offer of modified work:; or

(b) A work capacities exameval uation (see OAR 436-009-0060) when there is a question
of the worker’s ability to return to suitable and gainful employment. #The provider may aso be
required to specify the worker’ s ability to perform specific job tasks.

B)(7) HWhen the insurer issues amajor contributing cause denial on thean accepted
claim and the worker is not medically stationary;-the:

(a) The attending physician must do a closing exam: or refer the worker to a consulting
physician for al or part of the closing exam; or

(b) An authorized nurse practitioner or atype B attending physician, other than a
chiropractic physician, must refer the worker to atype A attending physi cianfera-clesing-exam:

{See“Matrix for Health-Care Providertypes—Appendix-Aja closing exam.
(6)(8) The closing report must include all of the following: |

(a) Findings of permanent impairment.

(A) ta-tnpitianfury-elatms: Inaninitial injury claim, the closing report must include |
objective findings of any permanent impairment that is caused in any part by an accepted

condition, adirect medical sequela of an accepted condition, or a condition directly resulting
from the work injury.

(B) +rnew-or-omitted-condition-elabms: In anew or omitted condition claim, the |
closing report must include objective findings of any permanent impairment that is caused in any
part by an accepted new or omitted condition or adirect medical sequelaof an accepted new or
omitted condition.
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(C)-+nr-aggravation-clabms: In an aggravation claim, the closing report must include
objective findings of any permanent impairment that is caused in any part by an accepted

worsened condition or adirect medical sequela of an accepted worsened condition.

(D) Ha-eecupational-disease-elabms: In an occupational disease claim, the closing report

must include objective findings of any permanent impairment that is caused in any part by an
accepted occupational disease or adirect medical sequelaof an accepted occupational disease.

(b) Findings documenting permanent work restrictions.

(A) Releasetoregutarwerk- If the worker has no permanent work restriction, the

closing report must include a statement indicating that:
(i) The worker has no permanent work restriction; or
(it) The worker is released, without restriction, to the job held at the time of injury.

(B) ta-nitiahjury-elabms: Inaninitial injury claim, the closing report must include
objective findings documenting any permanent work restriction that:

(i) Prevents the worker from returning to the job held at the time of injury; and

(i1) Is caused in any part by an accepted condition, adirect medical sequela of an
accepted condition, or a condition directly resulting from the work injury.

(C) ta-new-or-omitted-condition-clalms: In anew or omitted condition claim, the
closing report must include objective findings documenting any permanent work restriction that:

(i) Prevents the worker from returning to the job held at the time of injury; and

(i) Is caused in any part by an accepted new or omitted condition or adirect medical
sequela of an accepted new or omitted condition.

(D)-+r-aggravation-clabms: In an aggravation claim, the closing report must include
objective findings documenting any permanent work restriction that:

(i) Prevents the worker from returning to the job held at the time of injury; and

(i1) Is caused in any part by an accepted worsened condition or adirect medical sequela
of an accepted worsened condition.

(E) Hr-eecupational-disease-elabms: In an occupational disease claim, the closing report

must include objective findings documenting any permanent work restriction that:
(i) Prevents the worker from returning to the job held at the time of injury; and

(i) Is caused in any part by an accepted occupational disease or adirect medical sequela
of an accepted occupational disease.

(C) Statementst+egardingthevahdity-of- ipalmentfindings: A statement regarding

the validity of an impairment finding is required in the following circumstances:

(A) If the examining physician determines that afinding of impairment isinvalid, the
closing report must include a statement that identifies the basis for the determination that the
finding isinvalid.
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(B) If the examining physician determines that a finding of impairment is valid but the
finding is not addressed by any applicable validity criteria under Bulletin 239, the closing report
must include a statement that identifies the basis for the determination that the finding is valid.

(C) If the examining physician chooses to disregard applicable validity criteria under
Bulletin 239 because the criteria are medically inappropriate for the worker, the closing report
must include a statement that describes why the criteria would be inappropriate.

Stat. Auth: ORS 656.726(4), 656.245(2)(b)

Stats. Implemented: ORS 656.245, 656.252

Hist: Amended 11/17/11 as WCD Admin. Order 11-056, eff. 1/1/12
Amended 3/12/14 as WCD Admin. Order 14-053, €ff. 4/1/14
Amended 1/29/15 as Admin. Order 15-051, eff. 3/1/15

Amended 8/20/15 as Admin. Order 15-060, eff. 10/1/15

436-010-0290  Medical Care After Medically Stationary

(1) A worker is found medicaly stationary when no further material improvement would
reasonably be expected from medical treatment or the passage of time. Medical services after a
worker’s condition is medically stationary are compensable only when services are:

(a) Palliative care under section (2) of thisrule;

(b) Curative care under sections (3) and (4) of thisrule;

(c) Provided to aworker who has been determined permanently and totally disabled;

(d) Prescription medications;

(e) Necessary to administer or monitor administration of prescription medications;

() Prosthetic devices, braces, or supports;

(g) To monitor the status of, to replace, or to repair prosthetic devices, braces, and
supports;
(h) Provided under an accepted claim for aggravation;

(i) Provided under Board's Own Motion;

(1) Necessary to diagnose the worker's condition; or

(k) Life-preserving modalities similar to insulin therapy, dialysis, and transfusions.
(2) Palliative Care.

(a) Palliative care means that medical services renderedare provided to temporarily
reduce or moderate temperarty-the intensity of an otherwise stable medical condition;-but. It
does not include those medical services renderedprovided to diagnose, heal, or permanently
aleviate or eliminate a medical condition. Palliative care is compensabl e when-t-is-preseribed-by
the attending physician prescribes it and it is necessary to enable the worker to continue current

employment or avocational training program. When-the-weorker s-attendingphysician-believes
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that-Before palliative care +

&eu#ent—vee%enal—#a;mng—pregltam @ n, the attendl ng phys cian must f#st—submlt a
written palliative care request to the insurer for approval-te-thensdrer-. The request must:

fogHhoroguosmuse
(A) Describe any objective findings,

(B) Identify by-the-appropriate HCB-diagnesis-the medical condition for which palliative
careis requested by the appropriate ICD diagnosis;

(C) Detail atreatment plan which includes the name of the provider who will
renderprovide the care, specific treatment modalities, and frequency and duration of the care, not |
to exceed 180 days;

(D) Explain how the requested care is related to the compensable condition; and

(E) Describe how the requested care will enable the worker to continue current
employment, or a current vocational training program, and the possible adverse effect if the care
is not approved.

(b) Palliative care may begin after the attending physician submits the request to the
insurer. If the insurer approves the request, palliative care services are payable from the date
service begins. However, if the request is ultimately disapproved, the insurer is not liable for
payment of the palliative care services.

(c) Insurers must date stamp all palliative care requests upon receipt. Within 30 days of
recetptreceiving the request, the insurer must send written retifieatiennotice to the attending
physician, worker, and worker’s attorney approw ng or dlsapprow ng the requestesg#&enbed

{B)(d) If the insurer disapproves the reguested-carerequest, the insurer must explain; the
reason why in writing. Reasons to disapprove a palliative care request may include:

H(A)-Any-disagreement-with The palliative care services are not related to the
medicalaccepted conditionferwhich-the-caretsreguested;(s);

{1 Why the requested care is not acceptable; or

H)(B)-Why-therequested The palliative care services are excessive, inappropriate, or
ineffectual; or

(C) The palliative care services will not enable the worker to continue current
employment or a current vocational training program.

(e) When the insurer disapproves the palliative care request, the attending physician or
the worker may request administrative review before the director under OAR 436-010-0008. The
request for review must be within 90 days from the date of the insurer’s disapproval notice. In
addition to information required by OAR 436-010-0008, if the request is from the attending

436-010-0290436-010-0270 Page 56 436-010-0290436-010-0270 |



ORDER NO. 15-060
DEPARTMENT OF CONSUMER AND BUSINESS SERVICES
WORKERS COMPENSATION DIVISION
MEDICAL SERVICESRULES

physician, it must include:

(A) A copy of the original request to the insurer; and

(B) A copy of theinsurer’s response.

{e)(f) If the insurer failsto respond to the request in writing within 30 days, the attending
physician or-Hjured worker may request approval from the director within 120 days from the

datethe request was fi rst submltted tothei nsurer. Lf—themqa&#s#em&phy&emn,—n—must

{e-When the attending physician errequests approval from the m;tu%ed—werker—dlsagm&s

Wl—thdl rector the m%er—srdl%ppreval—theaﬂendmgphys cian er—tuhe+njweelwepker—mawtequest

9}9-999866)—#—the4eqe|&st—|simn+a~physekan—n—must | nCI ude

A)-A acopy of the original request to-the-thsurer-andand may include any other
supporting information.

H(g) Subsequent requests for palliative care are subject to the same process as the initial
request; however, the insurer may waive the requirement that the attending physician submit a
supplemental palliative care request.

2(3) Curative Care.

Curative medical care is compensable when the care is provided to stabilize atemporary
and acute waxing and waning of symptoms of the worker’s condition.

&)(4) Advancesin Medical Science. The director must approve curative care arising
from a generally recognized, ren-experimentalnonexperimental advance in medical science since
the worker’ s claim was closed that is highly likely to improve the worker’s condition and that is
otherwise justified by the circumstances of the claim. When the attending physician believes that
curative care is appropriate, the physician must submit awritten request for approval to the
director. The request must:

A)(a) Describe any objective findings:;

B}(b) Identify by-the appropriate ICD diagnosis;- (the medical condition for which the
careisrequested.);

{S)(c) Describein detail the advance in medical science that has occurred since the
worker’s claim was closed that is highly likely to improve the worker’ s condition:;

{B)(d) Provide an explanation, based on sound medical principles, asto how and why the
care will improve the worker’ s condition:; and

436-010-0290436-010-0270 Page 57 436-010-0290436-010-0270 |



ORDER NO. 15-060
DEPARTMENT OF CONSUMER AND BUSINESS SERVICES
WORKERS COMPENSATION DIVISION
MEDICAL SERVICESRULES

{E)(e) Describe why the care is otherwise justified by the circumstances of the claim.

Stat. Auth: ORS 656.726

Stats. Implemented: ORS 656.245

Hist: Amended 3/1/11 as Admin. Order 11-051, eff. 4/1/11
Amended 3/12/14 as WCD Admin. Order 14-053, eff. 4/1/14
Amended 8/20/15 as Admin. Order 15-060, eff. 10/1/15

436-010-0300  Preeessfor-Requesting Exclusion of Medical Treatment from
Compensability

-1t antnureda worker or insurer believes that any medical treatment is unscientific, |
unproven as to its effectiveness, outmoded, or experimental, either party may initiate a request
for exclusion of the medical treatment from compensability under ORS 656.245(3). The request
must include documentation on why the medical treatment should be excluded from
compensability for workers compensation claims. The director will request advice from the
licensing boards of practitioners that might be affected and the Medical Advisory Committee.
The director will issue an order and may adopt a rule declaring the treatment to be
noncompensable. The decision of the director is appealable under ORS 656.704. Request for
administrative review of an individual worker’ s treatment under ORS 656.327 does not initiate
review under this process.

trestments are listed in OAR 436-009-0010.
Stat. Auth: ORS 656.726(4)
Stats. Implemented: ORS 656.245

Hist: Amended 12/5/05 as Admin. Order 05-071, eff. 1/1/06
Amended 8/20/15 as Admin. Order 15-060, eff. 10/1/15
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436-010-0330 Medical Arbitersand Panel%ef—Physeransthsuan Reviewers

(1)
Gemmn%eeaneler-@R%%@ng—theThe dlrector WI|| &etabllsh and maintain allst of physemns
tebousodastellows:

{a)Foe-arbiters. The director will appoint amedical arbiter or a panel of medical arbiters
from thislist under ORS 656.268.

(2) Thedirector will establish and te-selectmaintain alist of physician urderORS
656-325(1)(b)-

{b)Fereviewers. The director will appoint an appropriate physician or a panel of

physicians from this list to review medical treatment or medical services disputes under ORS
656.245, 656.260, and 656.327.

(3) When aworker isrequired to attend an examination under this rule, the director will
provide notice of the examination to the worker and all affected parties. The notice will inform
all parties of the time, date, location, and purpose of the examination. Examinations will be at a
place reasonably convenient to the worker, if possible.

Stat. Auth: ORS 656.726(4)

Stats. Implemented: ORS 656.268, 656.325, 656.327

Hist: Amended 3/11/13 as WCD Admin. Order 13-052, eff. 4/1/13
Amended 3/12/14 as WCD Admin. Order 14-053, eff. 4/1/14
Amended 8/20/15 as Admin. Order 15-060, eff. 10/1/15

436-010-0335 Monitoring and Auditing Medical Providers

(1) The director may monitor and conduct periodic audits of medical providers to ensure
compliance with ORS chapter 656 and chapter 436 of the administrative rules.

(2) All records maintained or required to be maintained must be disclosed upon request of
the director.
Stat. Auth: ORS 656.726(4)

Stat. Implemented: ORS 656.245, 656.254, 656.745
Hist: Amended and renumbered from OAR 436-010-0260 8/20/15 as WCD Admin. Order 15-060, eff. 10/1/15

436-010-0340 Sanctions and Civil Penalties

(2) If the director finds any medical-service provider in violation of the medical reporting
requirements established under ORS 656.245, 656.252, 656.254(1), andor 656.325, anrdor OAR
436-009 andor 436-010, the director may impose one or more of the following sanctions:

() Reprimand by the director;
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(b) Non-payment, reduction, or recovery of feesin part; or whole; for medical services
renderedprovided;

(c) Referral to the appropriate licensing board; ef

(d) Civil penalty not to exceed $1,000 for each occurrence. In determining the amount of
penalty to be assessed, the director will consider:

(A) The degree of harm inflicted on the worker or the insurer;

(B) Whether there have been previous violations; and

(C) Whether there is evidence of willful violations:; or

(e) A penalty of $100 for each violation of ORS 656.325(1)(c)(C).

(2) If the medical provider fails to provide information under OAR 436-010-0240 within
fourteen days of receiving areguest sent by certified mail or fax, penaties under thisrule or
OAR 436-015-0120 may be imposed.

2)(3) The director may impose a penalty of forfeiture of fees and afine not to exceed
$1,000 for each occurrence on any health-care practitionermedical service provider who, under
ORS 656.254, and 656.327, has been found to:

(a) Fail to comply with the medical rules;

(b) Provide medical services that are excessive, inappropriate, or ineffectual; or

(c) Engage in any conduct demonstrated to be dangerous to the health or safety of a

worker.

£3}(4) If the conduct as described in section (2)3) of thisruleisfound to be repeated and
willful, the director may declare the medical serviceprovider ineligible for reimbursement for
treating workers' compensation elpatiraents for a period not to exceed three years.

4)(5) A medical-service provider whose license has been suspended or revoked by the
licensing board for violations of professional ethical standards may be declared ineligible for
reimbursement for treating workers' compensation elpatirraents for a period not to exceed three |
years. A certified copy of the revocation or suspension order will be primafacie justification for
the director’ s order.

{5)(6) If afinancial penalty isimposed on the attendingphysiclan-or-adtherized-nurse
practittenermedical provider for violation of these rules, rethe provider may not seek recovery of

the penalty fees may-be-seught-from the worker.

6)(7) If aninsurer or worker believes sanctions under sections (1) or (2) of thisrule are
not appropriate, either may submit a complaint in writing to the director.

£H(8) If the director finds an insurer in violation of the notification provisions of OAR |
436-010 limiting medical services, the director may order the insurer to reimburse any affected
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medical serviceproviders for services renderedprovided until the insurer complies with the
notification requirement. Any penalty will be limited to the amounts listed in section (89) of this
rule.

(8)(9) If the director finds any insurer in violation of statute, OAR 436-009-6r, OAR 436- |
010, or an order of the director, the insurer may be subject to penalties under ORS 656.745 of not
more than $20002,000 for each violation or $10,000 in the aggregate for all violations within any |
three month period. Each violation, or each day aviolation continues, will be considered a
separate violation.

{9)(10) The Bdirector may subject aworker who fails to meet the requirementsin OAR }
436-010-0265(209) to a $100 penalty per occurrence under ORS 656.325, to be deducted from
future benefits.
Stat. Auth: ORS 656.726(4):-) |
Stat. Implemented: ORS 656.245, 656.254, 656.745

Hist: Amended 12/5/05 as Admin. Order 05-071, eff. 1/1/06
Amended 8/20/15 as Admin. Order 15-060, eff. 10/1/15
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Appendix A - Matrix for health care provider types*

See OAR 436-010-0005

Attending physician Provide compensable medical Authorize payment of time | Establish Provide compensable
status (primarily services for initial injury or loss (temporary disability) impairment medical services for
responsible for treatment | illness and release the findings aggravation of injury
of a werker'spatient’s werkerpatient to work (permanent or illness
injury) disability)
Type A attending physician Yes Yes Yes Yes Yes
Medical doctor
Doctor of Sosteopathy
Oral and maxillofacial surgeon
Podiatric physician and surgeon
Type B attending physician Yes, for a total of 60 Yes, unless the total of 60 Yes, 30 days from the date | No, unless the | No

Chiropractic Pphysician consecutive days or 18 consecutive days or 18 visits of the first visit with any type B
Naturopathic Pphysician visits, from the date of from the date of the initial visit | type B attending physician | attending Unless authorized by
Physician Aassistant the initial visit on the on the initial claim with any on the initial claim, if within | physician is a attending physician
initial claim with any Type B attending physician has | the specified 18 visit chiropractic and under a written
Type B attending passed. period. physician. treatment plan
physician. (Note: physician
Or, if authorized by an assistants are not
attending physician and under a required to have a
treatment plan. written treatment
plan)
Emergency ReemPhysiciansroom No, if the physician Yes ER physicians may No if Yes
physicians refers the werkerpatient authorize time loss for up werkerpatient
to a primary care to 14 days only, including referred to a
physician retroactive authorization primary care
physician
Authorized nurse practitioner No Yes, for 180 consecutive days Yes, for 180 days from the | No No
from the date of the first visit to | date of the first visit on the
any authorized nurse initial claim. Unless authorized by
practitioner on the initial claim. the attending
physician
Or if authorized by attending
physician.
Other Health-CarePrevidershealth | No Yes, for 30 consecutive days or | No No No, unless referred by
care providers 12 visits from the date of the the attending
€.g-., acupuncturists first visit on the initial claim_with physician and under a
any other health care providers. written treatment plan
Thereafter, services must be
provided under a treatment
plan and authorized by the
attending physician.
* This matrix does not apply to Managed Care Organizations
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Appendix B

Independent Medical Examination (IME)
Medical Service Provider
Training Curriculum Requirements

A. Overview
WCD will provide the overview portion of the curriculum to vendors for usein their
approved training program.

1. Why the IME training is required.

a) TheWorkers Compensation Management-Labor Advisory Committee requested a study
after hearing anecdotal injured worker complaints.

b) The Workers Compensation Division (WCD) study found there was perceived biasin the
IME system.

¢) Therewas no process to handle complaints about IMEs.

d) Therewas concern about IME report quality.

e) The 2005 Legidlature passed Senate Bill 311 unanimously.

2. Workers ©compensation system:
a) Public policy: Werkers—Compensation-Lawworkers compensation law [ORS 656.012
(2)] identifies four objectives:
1) Provide, regardless of fault, sure, prompt and complete medical treatment for injured
workers, and fair, adequate, and reasonable income benefits to injured workers and
their dependents.
2) Provideafair and just administrative system for delivery of medical and financial
benefits to injured workers that reduces litigation and eliminates the adversary nature
of the compensation proceedings, to the greatest extent possible.
3) ForestoreRestore the injured worker physically and economically to aself-sufficient |
status in an expeditious manner and to the greatest extent practicable.
4) Fe-eneourageEncourage maximum employer implementation of accident study, |
anaysis and prevention programs to reduce the economic loss and human suffering
caused by industrial accidents.

Additional items to discuss:

- Exclusive remedy.

- The Legislature found that common law is expensive without proportionate benefit.
- No fault versustort.

- The economy and the costs of injuries.

b) Causation of work related injuries.
- Istheinjury work related?
- What are pre-existing conditions?
- What is mgjor contributing cause?
- What is materia contributing cause?
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c) The IME provider role
- Unbiased, neutral third-party
- Independent

d) The difference between IMEs and
- Worker Requested Medical Exams (Causation)
- Arbiter Exams (Reconsideration)
- Physician Reviews (Medica Bdisputes)

B. Provider Code of Professional Conduct
IME providers must follow a professional standard or guidelines of conduct while
performing IMESs. The guidelines must be:

1. tThe guidelines adopted by the appropriate health professional regulatory board, OR

2. tThe“Guidelines of Conduct” published in Appendix C, if the appropriate regulatory board
hasn't adopted standards for professiona conduct regarding IMEs.

. Report writing
The statement of accuracy must be in compliance with OAR 436-010-0265.
Report content: what comprises agood IME report?

NEO

D. Communication
What is appropriate communication between claims examiners and medical providers?

m

Training specific to the requirements of ORS 656.325, OAR 436-010, and 436-060
concerning:

o0bservers

rRecording of exams

Hnvasive procedures

sSanctions and civil penalties

w\\orker penalties &and suspension

eExam location disputes

fForms

eComplaints.

N OAWDNE

Sanctions of providers, up to and including removal from the list:
Provider has restrictions on theixits license or current disciplinary actions from theirits health |
professional regulatory board.
2. Provider has entered into a voluntary agreement with the licensing board whichthat the
director has been-determi ned-by-the-director to be detrimental to performing IMEs.
3. Provider has violated the standards of professional conduct for IMES.
4. Provider hasviolated workers' compensation laws or rules.
5. Provider hasfailed to attend training required by the director.

= m

G. If the director removes a provider's name from the director's list, providers may appeal.
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H. Workers Compensation Division’s complaint process:
1. dUseof injured workers surveys about IMES
2. e€Complaints received by the Workers' Compensation Division.

I.  Impairment findings: £The purpose of measuring impairment-
—H isvita to accurately report return-to-work status using job description, job analysis, work
capacities, video of the job -at -injury being performed, etc.

J. Other necessary information as determined by the director.
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OAR 436-010-0265
Appendix C

INDEPENDENT MEDICAL EXAMINATION STANDARDS
Asdeveloped by the Independent Medical Examination Association

Communicate honestly with the parties involved in the examination.
Conduct the examination with dignity and respect for the parties involved.
Identify yourself to the examinee as an independent examining physician.
Verify the examinee' sidentity.

o W DN PE

Discuss the following with the examinee before beginning the examination:
a. Remind the examinee of the party who requested the examination.

b. Explain to the examinee that a physician-patient relationship will not be sought or
established.

c. Téell the examinee the information provided during the examination will be documented
in areport.

d. Review the procedures that will be used during the examination.

e. Advisethe examinee a procedure may be terminated if the examinee feelsthe activity is
beyond the examinee’ s physical capacities or when pain occurs.

f. Answer the examinee' s questions about the examination process.
6. During the examination:
a. Ensure the examinee has privacy to disrobe.

b. Avoid persona opinions or disparaging comments about the parties involved in the
examination.

c. Examine the condition being evaluated sufficient to answer the requesting party’s
guestions.

d. Let the examinee know when the examination has concluded, and ask if the examinee has
guestions or wants to provide additional information.

7. Providethe requesting party atimely report that contains findings of fact and conclusions
based on medical probabilities for which the physician is qualified to express an opinion.

8. Maintain the confidentiality of the partiesinvolved in the examination subject to applicable
laws.

9. At no time provide afavorable opinion based solely or in part upon an accepted fee for
Sservice.
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BEFORE THE DIRECTOR
DEPARTMENT OF CONSUMER AND BUSINESS SERVICES
WORKERS COMPENSATION DIVISION

In the Matter of the Amendment of Oregon Administrative ) ORDER OF
Rules (OAR): ) ADOPTION
436-010, Medical Services ) No. 15-060
)

The Director of the Department of Consumer and Business Services, under the general
rulemaking authority in ORS 656.726(4), and in accordance with the procedures in ORS
183.335, amends OAR chapter 436, division 010.

On June 11, 2015, the Workers' Compensation Division filed with the Secretary of State a
Notice of Proposed Rulemaking Hearing and Statement of Need and Fiscal Impact. The division
mailed copies of the Notice and Statement to interested persons and |legislators in accordance
with ORS 183.335 and OAR 436-001-0009, and posted copies to its website. The Secretary of
State included notice of the public hearing in its July 2015 Oregon Bulletin. On July 21, 2015, a
public hearing was held as announced. The record remained open for written testimony through
July 27, 2015.

SUMMARY OF RULE AMENDMENTS
The Workers Compensation Division has amended these rules to:

» Substantialy revise and reorganize division 010, including del eting obsolete and
otherwise unnecessary wording;

» Clarify that, for disputes under ORS 656.260 or 656.327, the dispute record packet must
include certification whether thereis or is not an issue of compensability of the
underlying claim or condition.

* Move some regulations to division 009 for separate public review and hearing, and move
some regulations from division 009 to division 010, so that regulations relevant to the
medical fee schedule and medical services are located with related rules;

» Add definitions of “come-along” provider, “date stamp,” and “patient,” and delete
definitions of terms not used in division 010;

e Limit denia of reimbursement based on late submission of atreatment plan by an
ancillary service provider to those services provided before the treatment plan is sent;

* Requirethat the insurer respond to the provider’ s request in writing whether the serviceis
pre-authorized or not pre-authorized within 14 days of receipt of the request; and

* Encourage providers to adhere to the new opioid guidelines approved by the Medical
Advisory Committee.

FINDINGS

Having reviewed and considered the record and being fully informed, | make the following
findings:

a) The applicable rulemaking procedures have been followed.
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Order of Adoption
OAR chapter 436, division 010

b) Theserules are within the director’ s authority.

c) Therulesbeing adopted are a reasonable administrative interpretation of the statutes and are
required to carry out statutory responsibilities.

IT ISTHEREFORE ORDERED THAT

1) Amendmentsto OAR chapter 436, division 010 are adopted as administrative order
No. 15-060 on this 20" day of August, 2015, to be effective Oct. 1, 2015.

2) A certified copy of the adopted rules will be filed with the Secretary of State.

3) A copy of the adopted rules with revision marks will be filed with the Legislative Counsel
under ORS 183.715 within ten days after filing with the Secretary of State.

DATED this 20" day of August, 2015.

/s John L. Shilts
John L. Shilts, Administrator
Workers' Compensation Division

Under the Americans with Disabilities Act guidelines, aternative format copies of the rules will
be made available to qualified individuals upon request.

If you have questions about these rules or need them in an alternate format, contact the Workers'
Compensation Division, 503-947-7810.

Distribution: Workers Compensation Division e-mail distribution lists, including advisory
committee members and testifiers
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Secretary of State
. FILED
Certificate and Order for Filing 50015 1157 AM

PERMANENT ADMINISTRATIVE RULES e

SECRETARY OF STATE

| cerify that the attached copies are true, full and comect copies of the PERMAMENT Rule{s} adopted on Upon filing. by the

Department of Consumer and Business Services Workers' Compensation Division 438

Agency and Divisian Azminisative Rulss Chapier Mumber
Fred Bnnms {503) 477717

Fufes Coondinaior Tekphone

PO Box 14480, Salem, OR 87303-0405

Adress

To become effective 10/01/3015 Fudemaking Motice was pubfshed in the July 2015 Oregon Bulletin,

RULE CAPTION
Medical senrces in workers' compensation clams
Mot more fan 15 woeds that reasonably Ideniifes the SUDJECT mates of the agency’s Intended action.
RULEMAKING ACTION
Securs approval of new nie numbers with the Administative Rules Unit pror to fiing.
ADOPT:
436-010-0241
AMEND:

436-010-0001, 438-010-D0035, 435-010-0008, 435-010-0200, 436-010-02 10, 436-010-0220, 436-010-0230, 430-010-0240, 436-010-0250. 426
-010-0285, 4368-010-0270, 436-010-0280, 435-010-0200, 436-010-0200, 436-010-0330, 436-010-0340

REPEAL:
436-010-0002, 436-010-0003. 436-010-0008. 435-010-0275

RENUMEER:

AMEND AND RENUMBER:
433-010-0260 to 436-010-0325

Statutory Authority:
ORS 858.252, 656.254, 650.726(4)

Other Authority:

Statutes Implemented:
ORS ch. 858, primaridy 656245, 656252, 658.254, 0556200, 656,284, 850.325, 656.327, 650.745

RULE SUMMARY

The agency has amended OAR 436-010 to:

- Substantially revise and reorganize division 010, including delefing obsolete and othenwise unnecessary wording;

- Clarify that. for disputes under ORS 656 250 or 658,327, the dispute record packet must inchude certificabion whether there is or is not an
issue of compensabdity of the underhying claim or conditon.

- Move some regulations to division 002 for separate public review and hearing. and move some regulations from division 002 to divisson 010,
5o that regulations refevant o the medical fee schedule and medical services are kocated with related rules;

- Add definitions of "come-aloeng” provider, “date stamp,” and “patient,” and delete definiions of terms not used n dwisson 010;

- Lamit denial of reimbursement based on late submission of a treatment plan by an ancillary senvice prowider to those senvices provided before
the treatment plan 15 sent;

- Requee that the insurer respond to the provider's request in writing whether the senice is pre-authorized or not pre-authonzed within 14
days of receipt of the request; and

- Encowrage providers to adhere to the new opioid guidelines approved by the Medical Advisory Committes.
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