
WCD Admln. Order 20-1990 

BEFORE THE DIRECTOR OF THE 
DEPARTMENT OF INSURANCE AND FINANCE - 

OF THE STATE OF OREGON 

I n  the ,Mat te r  of t h e  Amendment o f  ) 

OAR ' chap te r  ,$3,6:, Workers ' Compensation 1 
D i v i s i o n ,  b l v \ s i o n  35, Rule  003 ) 

A p p l i c a b i l i t y ,  Ru le  005 D e f i n i t i o n s ,  ) 

Ru le  007 Genera l  P r i n c i p l e s ,  and 1 
Ru le  010 Standards f o r  R a t i n g  ) 
Scheduled P e r m a n e n t . D i s a b i l i t y  1 

ORDER OF ADOPTION 
OF TEMPORARY RULE 

The d i r e c t o r  o f  t h e  Department o f  Insu rance  and F inance,  pu rsuan t  t o  t h e  r u l e  
making a u t h o r i t y  i n  ORS 656 .726(3> ;  and i n  accordance w i t h  t h e  procedure 
p r o v i d e d  by ORS 183.335, amends OAR Chapter 436, Workers '  Compensation 
D i v i s i o n ,  D i v i s i o n  35,  Rule  005 D e f i n i t i o n s ,  Rule 007 General P r i n c i p l e s  and 
Rule  010 Standards f o r  R a t i n g  Scheduled Permanent D i s a b i l i t y .  

The amendment i s  b e i n g  adopted by Temporary Rule  as p r o v i d e d  by ORS 183.335(5> 
and ( 6 1 ,  w i t h o u t  p r l o r  n o t i c e .  Sta tement  of  F i n d i n g s :  I conclude t h a t  
f a i l u r e  t o  a c t  p r o m p t l y  w i l l  r e s u l t  i n  s e r i o u s  p r e j u d i c e  t o  t h e  p u b l i c  
i n t e r e s t .  

OAR 436-35-003 as amended i n  t h i s  Order  o f  A d o p t i o n ,  c o r r e c t s  an e r r o r  i n  t h e  
r u l e  adop ted  September 14,  1990, i n  WCD A d m i n i s t r a t i v e  Order 15-1990. The 
e a r l i e r  temporary  r u l e  i n c o r r e c t l y  i n t e r p r e t e d  S e c t i o n  54, Chapter  2 ,  Oregon 
Laws 1990, S p e c i a l  Sess ion  (Sf3 1197).  

OAR 436-35-005 i s  amended t o  c l a r i f y  t h e  method used t o  combine impairments 
under t h e  s t a n d a r d s .  

OAR 436-35-007 i s  amended t o  c l a r i f y  language i n  s e c t i o n  ( 4 )  and ( 7 )  o f  t h e  
r u l e .  

OAR 436-35-010, as amended i n  t h i s  Order o f  Adop t ion ,  c o r r e c t s  a t y p o g r a p h i c a l  
e r r o r  i n  t h e  r u l e  adopted September 14,  1990, i n  WCD A d m i n i s t r a t i v e  Order 
15-1990 and c l a r i f i e s  how c o n t r a l a t e r a l  j o i n t  comparison a f f e c t s  t h e  v a l u e  of  
impa i rment  i n  a j o i n t .  

I T  I S  THEREFORE ORDERED: 

( 1 )  OAR Chap te r  436, D i v i s i o n  35, Rule 003,  005. 007 and 010,  as s e t  f o r t h  i n  
E x h i b i t  "A" ,  a t t a c h e d  h e r e t o ,  c e r t i f i e d  a t r u e  ccpy and hereby made made a 
p a r t  o f  t h i s  O r d e r ,  i s  t e m p o r a r i l y  adopted e f f e c t i v e  November 20. 1990. 



Order o f  Adop t ion  
o f  Temporary Rules 
D i v i s i o n  3 5 ,  Rules 003, 005, 007 and 010 
Page 2  

( 2 )  A c e r t i f i e d  t r u e  copy o f  t h e  Order  o f  A d o p t i o n  and t h i s  Ru le ,  E x h i b i t  " A u ,  
w i t h  E x h i b i t  "B"  c o n s i s t i n g  o f  t h e  C i t a t i o n  of S t a t u t o r y  A u t h o r l t y ,  Statement 
of Need and Documents R e l i e d  Upon, hereby made a  p a r t  o f  t h i s  Order ,  be f i l e d  
w i t h  t h e  S e c r e t a r y  o f  S t a t e .  

( 3 )  A copy o f  t h e  Rules and a t t a c h e d  E x h i b i t  "8"  be f i l e d  w i t h  t h e  
L e g i s l a t i v e  Counsel ,  p u r s u a n t  t o  t h e  p r o v i s i o n s  of  ORS 183.7.15 w i t h i n  10 days 
a f t e r  f i l i n g  w i t h  t h e  S e c r e t a r y  o f  S t a t e .  

blh 
D a t e d - t h i  s  f l  day o f  November. 1990. 

D ~ F  INSURANCE AND FINANCE 

I / I  
~ h d o d o r e  R .  K u l o n g o s k i ,  ~ i w c t o r  

D i s t r i b u t i o n :  A t h r o u g h  V 
Y t h r o u g h  AA 



APPLICABILITY OF RULES 

436-35-003 [(I) Except as p r o v i d e d  by Sec t i on  ( 2 )  o f  t h i s  r u l e , ]  These 
r u l e s  govern a l l  e v a l u a t i o n s  o f  a  wo rke r ' s  d i s a b i 1 t . t ~  made pursuant  t o  ORS 
Chapter 656 on  .or a f t e r  October  1 ,  1990C,1 . f o r  workers m e d i c a l l y  s t a t i o n a r y  
a f t e r  J u l v  1. 1990. 

C(2) These r u l e s  do n o t  app l y  t o  any ma t te r  r e g a r d i n g  a  c l a i m  i n  
l i t i g a t i o n  under ORS Chapter 656 and r e g a r d i n g  which m a t t e r  a  reques t  f o r  
hea r i ng  was f i l e d  b e f o r e  May 1 ,  1990, and a  hea r i ng  was convened be fo re  
J u l y  1 ,  1990, un less  s a i d  c l a i m  became m e d i c a l l y  s t a t i o n a r y  a f t e r  J u l y  1 ,  
1990.1 

H i s t o r y :  Former ly  OAR 436-30-003; F i  l e d  6-3-87 as WCD Admi n .  o rde r '  
3-1988, e f f e c t i v e  7-1-88; Amended 12-21-88 as WCD Admin. Order 
6-1988, e f f e c t i v e  1-1-89; Amended 9-14-90 (temp) as WCD Admin. 
Order  15-1990, e f f e c t i v e  10-1-90. Amended 11-20-90 (temp.) as 
HCD Admin. Order 20-1990 e f f e c t i v e  11-20-90. 

DEFINITIONS 

436-35-005 As used i n  r u l e s  436-35-001 through 436-35-440, un less  the  
c o n t e x t  r e q u i r e s  o the rw i se :  

( 1 )  " A t t e n d i n g  p h y s i c i a n "  means a  d o c t o r  o r  p h y s i c i a n  who i s  p r i m a r i l y  
r e s p o n s i b l e  f o r  the  t r ea tmen t  of a  w o r k e r ' s  compensable i n j u r y  o r  i l l n e s s  and 
who i s :  

( a )  A medica l  d o c t o r  o r  d o c t o r  o f  os teopa thy  l i c e n s e d  under ORS 677.100 t o  
677.228 by t h e  Board o f  Med ica l  Examiners f o r  t he  S t a t e  o f  Oregon o r  a  board 
c e r t i f i e d  o r a l  surgeon l i c e n s e d  by the  Oregon Board o f  D e n t i s t r y ;  o r  

( b )  For a  p e r l o d  o f  t h i r t y  ( 30 )  days f r om the  da te  of f i r s t  c h i r o p r a c t i c  
v i s i t  on t he  I n i t i a l  c l a i m  o r  f o r  twe l ve  (12)  c h i r o p r a c t i c  v i s i t s  d u r i n g  t h a t  
t h i r t y  (30)  day p e r i o d ,  whicpever  f irst occurs ,  a  d o c t o r  o r  p h y s i c i a n  l i c e n s e d  
by t he  S t a t e  Board o f  C h t r o p r a c t i c  Examiners f o r  t h e  S t a t e  o f  Oregon; o r  

( c >  As o t h e r w i s e  p r o v i d e d  f o r ,  i n  accordance w i t h  a  managed care 
o r g a n i z a t i o n  c o n t r a c t .  

(2 )  "Impairment" means a decrease i n  the  f u n c t i o n  of a  body p a r t  o r  system 
as measured by a  p h y s i c i a n  acco rd ing  t o  t he  methods desc r i bed  i n  the  American 
Medica l  A s s o c l a t i o n  Guides t o  the  R a t i n g  o f  Permanent I m p a i r m e ~ t ,  2nd E d i t i o n ,  
c o p y r i g h t  1984. 

( 3 )  "Medical  a r b i t e r "  means a  p h y s i c i a n  pursuan t  t o  656 .005(12) (b ) (A)  
s e l e c t e d  by t h e  d i r e c t o r  pu rsuan t  t o  436-D iv is ion  10; a f t e r  c o n s u l t a t i c n  w i t h  
the  Board of Medica l  Examiners f o r  the S t a t e  of Oregon and c o n s u l t a t i o n  w i t h  
the  laborlmanagement a d v l s o r y  committee by the department.  

( 4 )  "Scheduled d i s a b l l i t y "  means permanent l o s s  of use o r  f u n c t i o n  which 
r e s u l t s  f r o m  i n j u r i e s  t o  those  body p a r t s  l i s t e d  i n  ORS 656.214(2>(a> through 
( 4 ) .  
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( 5 )  "Unscheduled d i s a b i l i t y "  means t h e  permanent l o s s  o f  e a r n i n g  c a p a c i t y  
due t o  the  compensable on t he  j o b  i n j u r y  or d i sease  as desc r i bed  i n  these 
r u l e s ;  a r i s i n g  f rom those losses  con temp la ted  by ORS 656.214(5)  and n o t  t o  
body p a r t s  o r  f u n c t i o n s  l i s t e d  i n  ORS 656 .214 (2 ) (a )  th rough  ( 4 ) .  

( 6 )  "Combine" desc r i bes  t h e  way any two percentages o f  impai rment  a re  
merqed [ p u t  t o g e t h e r ] .  Unless t h e  s tandard  s p e c i f i c a l l y  c a l l s  f o r  them t o  
be added [ v a l u e s ]  percen tases  o f  i r n ~ a i r m e n t  a re  combined. [The va lues  a r e  
d e r i v e d  f r om the  f o rmu la  A+B ( 1 - A )  = Combined va lue  o f  A and B, where A+B are  
the  decimal e q u i v a l e n t s  o f  t h e  impai rment  r a t i n g s .  Th i s  method i s  expressed 
as A% + 8% (100% - AX) where A and B a re  w r i t t e n  as dec ima l s .  I f  A and B  a re  
n o t  whole numbers the  numberts)  a re  rounded t o  t h e  nea res t  whole number ( i . e . ,  
3 .5  and above round up; 3 . 4  and below round  down). Refer [ a l s o ]  t o  Appendix 
A :  combined va lues c h a r t . ]  m m b i n e d  va lues  a r e  o b t a i n e d  by f i r s t  r ound ing  
p e r  * Q  e n t a  'e o f  i r n  'r n  
3%; 3.5% rounds to 4%). The whole number ~ e r c e n t a a e s  of imuai rment  a r e  t hen  
conver ted  t o  t h e i r  dec imal  e a u i v a l e n t s .  A  and B (e .a .  12% c o n v e r t s  to .12: 3% 
conve r t s  t o  ,031. The combined v a l u e  i s  o b t a i n e d  bv i n s e r t i n q  A and B i n t o  
$q t h e  dec imal  r e s u l t  back t o  i t s  
percen taae  e q u i v a l e n t  ( e . a .  -146  c o n v e r t s  t o  14.67.). 

( 7 )  "~ reponderance  o f  medica l  o p i n i o n "  means t h e  g r e a t e r  we igh t  of  medical  
ev idence.  Medica l  ev idence when weighed w i t h  t h a t  opposed t o  i t  has more 
conv inc i ng  f o r c e  and i s  more p r o b a b l y  t r u e  and a c c u r a t e .  

( 8 )  "Time of  D e t e r m i n a t i o n "  i s  t h e  m a i l i n g  da te  o f  the De te rm ina t i on  Order 
o r  No t i ce  o f  C losure  i ssued  pu rsuan t  t o  ORS Chapter  656.268. 

H i s t o r y :  Former ly  OAR 436-30-005; F i l e d  6-3-87 as WCD Admin. Order 
3-1988, e f f e c t i v e  7-1-88; Amended 12-21-88 as WCD Admin. Order 
6-1988, e f f e c t i v e  1-1.-89; Amended 9-14-90 ( temp) as WCD Admin. 
Order 15-1990, e f f e c t i v e  10-1-90. Amended 11-20-90 ( t e m ~ . )  as 
WCD Admin. Order  20-1990 e f f e c t i v e  11-20-90. 

General P r i n c i p l e s  for R a t i n g  D i s a b i  1  l ty  

436-35-007(1> A  worker i s  e n t i t l e d  t o  a  va l ue  under these  r u l e s  o n l y  f o r  
those f i n d i n g s  o f  impai rment  t h a t  a r e  p roven  t o  be due t o  t h e  accepted i n j u r y  
and/or  i t s  accepted c o n d i t i o n s .  O ther  u n r e l a t e d  or noncompensable impai rment  
f i n d i n g s  s h a l l  be exc luded  and s h a l l  n o t  be va lued  under these r u l e s  t o  
determine t h e  w o r k e r ' s  t o t a l  impa i rment .  

( 2 )  Where a  wo rke r ' s  impai rment  f i n d i n g s  a r e  due t o  t h e  accepted i n j u r y  o r  
accepted c o n d i t i o n s  and t h e  f i n d i n g s  a re  a l s o  due t o  o t h e r  u n r e l a t e d  and/or  
noncompensable causes, t h e  combined f i n d i n g s  a r e  r a t e d  and va lued  under these 
r u l e s .  A f t e r  t he  t o t a l  amount o f  d i s a b i l i t y  has been determined,  t h a t  p o r t i o n  
o r  percentage o f  t he  permanent d i s a b i l i t y  t h a t  i s  a t t r i b u t a b l e  t o  t h e  
noncompensable o r  u n r e l a t e d  causes by a  prepondel-ance o f  medica l  o p i n i o n  s h a l l  
be d e l e t e d  from the  t o t a l  amount and t h e  worker  s h a l l  r e c e i v e  an award f o r  the  
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remainder o f  t h e  d i s a b i l i t y .  However, where a worker has an asymptomatic and 
n o n d i s a b l i n g  p r e e x i s t i n g  c o n d i t i o n ( s 1  o r  o t h e r  p h y s i c a l  d e f e c t ( s ) ,  and the 
preponderance o f  medica l  o p i n i o n  e s t a b l i s h e s  t h a t  t he  i n j u r y  caused t he  
p r e e x i s t i n g  c o n d i t i o n  o r  d e f e c t  t o  become symptomatic and d i s a b l i n g ,  the 
percentage o f  d i s a b i l i t y  a t t r i b u t a b l e  t o  t h e  inc reased  symptoms f r om the  
p r e e x i s t i n g  cond i . t i ons ( s )  o r  d e f e c t ( s )  i s  n o t  d e l e t e d  from t h e  wo rke r ' s  award. 

( 3 )  Where a  worker  has a  p r i o r  award o f  permanent d i s a b i  1 i t y  under Oregon 
Workers '  Compensation Law i n  a  d i f f e r e n t  c l a i m  f o r  i n j u r y  to  t h e  same body 
p a r t  as t h a t  b e i n a  eva lua ted  on  t h e  c u r r e n t  c l a i m ,  t he  p r i o r  award o f  
permanent d i s a b i l i t y  s h a l l  be sub t rac ted  f r o m  t h e  amount o f  d i s a b i l i t y  
de te rmined  under these  r u l e s  on a  degree- for -degree b a s i s .  

( 4 )  Only  impai rment  f i n d i n g s  based upon t h e  [measurements and1 methods 
desc r i bed  i n  t h e  AMA gu ide  t o  t h e  E v a l u a t i o n  o f  Permanent Impai rment ,  2nd 
e d i t i o n ,  c o p y r i g h t  1984. s h a l l  be used t o  d e s c r i b e  impai rment  under these 
r u l e s .  Impai rment  f i n d i n g s  d e s c r i b i n g  l o s t  ranges of mo t i on  s h a l l  be 
conver ted  t o  r e t a i n e d  ranges o f  mo t i on  by s u b t r a c t i n g  t he  measured l o s s  from 
the  normal ranges e s t a b l i s h e d  i n  these r u l e s .  

( 5 )  A worker  i s  e n t i t l e d  t o  a  r e d e t e r m i n a t i o n  of  permanent d i s a b i l i t y  
under these r u l e s  when a  c l a i m  has been reopened pu rsuan t  t o  ORS 656.273 and 
t h e  w o r k e r ' s  c o n d i t i o n  has permanent ly  worsened. I f  a  c l a i m  has m u l t i p l e  
accepted c o n d i t i o n s ,  o n l y  those c o n d i t i o n s  which have permanent l y  worsened 
s h a l l  be r ede te rm ined .  

( 6 )  A worker i s  e n t i t l e d  t o  a  r e d e t e r m i n a t i o n  o f  permanent d i s a b i l i t y  
subsequent t o  t h e  l a s t  arrangement of compensation i f  a  worker  ceases t o  be 
e n r o l l e d  and a c t i v e l y  engaged i n  t r a i n i n g  pursuan t  t o  ORS 656.268(8) o r  i f a  
new c o n d i t i o n ,  n o t  p r e v i o u s l y  eva lua ted  and determined a t  t h e  l a s t  arrangement 
o f  compensat ion,  becomes an accepted p o r t i o n  o f  t h e  c l a i m .  I f  t h e  
r e d e t e r m i n a t i o n  i s  f o r  a  new c o n d i t i o n ,  o n l y  t h e  new c o n d i t i o n  s h a l l  be 
r ede te rm i  ned . 

( 7 )  Except as p r o v i d e d  [under ]  by ORS 656.325 and 656.268(8>,  where a  
r e d e t e r m i n a t i o n  of permanent d i s a b i l i t y  pu rsuan t  t o  ORS 656.273 [under these 
r u l e s 1  r e s u l t s  i n  an award t h a t  i s  l e ss  than  the cumu la t i ve  t o t a l  o f  t he  
w o r k e r ' s  p r i o r  awards i n  t h e  c l a i m ,  t he  award s h a l l  n o t  be reduced. [on 
r e d e t e r m i n a t i o n .  No th i ng  i n  t h i s  s e c t i o n  p rec l udes  a  r e d u c t i o n  by E v a l u a t i o n ,  
t he  A p p e l l a t e  U n i t ,  Hear ings D i v i s i o n ,  Board or Cou r t  due to  an i n c o r r e c t  
a p p l i c a t i o n  o f  t h e  s t anda rds . ]  

( 8 )  Impai rment  f i n d i n g s  made by an " a t t e n d i n g  p h y s i c i a n "  o t h e r  than  the 
wo rke r ' s  a t t e n d i n g  p h y s i c i a n  a t  t h e  t ime o f  c l a i m  c l o s u r e  [ s h a l l ]  be 
used to  de te rmine  impai rment  i f  the  wo rke r ' s  " a t t e n d i n g  p h y s i c i a n "  concurs 
w i  t h  t h e  f i n d i n g s .  

( 9  Where t he  medica l  a r b i t e r  and a t t e n d i n q  1 1 h ~ s i  c i a n  have d i f f e r e n t  
impai rment  f i n d i n g s  for an i n j u r e d  worker .  t he  f i n d i n g s  o f  t h e  a r b i t e r  s h a l l  
be used t o  de te rmine  impairment under these r u l e s .  - ,  
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(10 )  Where t h e r e  i s  a  c o n f l i c t  i n  t he  medica l  o p i n i o n  r e g a r d i n g  a  wo rke r ' s  
p h y s i c a l  c a p a c i t i e s  f o r  t he  purpose o f  de te rm in i ng  t he  a d a p t a b i l i t y  f a c t o r  
under OAR 436-35-310, a  preponderance of  medica l  o p i n i o n  s h a l l  c o n t r o l .  Where 
t he  medica l  o p i n i o n s  a re  e q u a l l y  pe rsuas i ve ,  deference shal  i be g i v e n  t o  the  
o p i n i o n  o f  t h e  a t t e n d i n g  p h y s i c i a n ,  un less  an a c t u a l  Phys i ca l  C a p a c i t i e s  
E v a l u a t i o n  has been per formed,  i n  which case t he  c a p a c i t i e s  o f  t he  PCE s h a l l  
c o n t r o l .  Where a  worker f a i l s  t o  cooperate o r  use maximal e f f o r t  i n  the  PC€, 
t h e  wo rke r ' s  p h y s i c a l  c a p a c i t i e s  s h a l l  be determined based upon t h e  e x p e r t i s e  
o f  t h e  PCE e v a l u a t o r s  as t o  t h e  wo rke r ' s  l i k e l y  p h y s i c a l  c a p a c i t i e s  had the  
worker cooperated and used maximal e f f o r t .  

H l s t o r y :  F i l e d  9-14-90 (temp) as WCD Admin. Order 15-1990, e f f e c t i v e  
10-1-90. Amended 11-20-90 ( t e m ~ . )  as HCD Admin. Order  20-1990 
e f f e c t i v e  11-20-90. 

I. - 

: STA~~DAROS FOR RATING SCHEDULED PERMANENT DISABILITY % A  f 

436-35-010 ( 1 )  Rules 436-35-010 th rough  436-35-260 d e s c r i b e  t h e  r a t i n g  o f  
scheduled d i s a b i l i t y .  A l l  p h y s i c a l  d i s a b i l i t y  r a t i n g s  i n  these r u l e s  s h a l l  be 
e s t a b l i s h e d  on  t h e  b a s i s  o f  o b j e c t i v e  medica l  ev idence t h a t  i s  suppor ted by 
o b j e c t i v e  f i n d i n g s  f r o m  the  a t t e n d i n g  p h y s i c i a n  o r  as p r o v i d e d  i n  
OAR 436-35-007(8) and ( 9 ) .  

( 2 )  D i s a b i l i t y  i s  r a t e d  on t h e  permanent l o s s  of use o r  f u n c t i o n  o f  a  body 
p a r t  due t o  an on- the- job  i n j u r y .  These l osses ,  as d e f i n e d  and used i n  these 
s tandards ,  s h a l l  be t h e  so le  c r i t e r i a  f o r  t he  r a t i n g  o f  permanent d i s a b i l i t y  
i n  t he  scheduled body p a r t s  under these r u l e s .  

( 3 )  Pa in  i s  cons ide red  i n  these r u l e s  t o  t he  e x t e n t  i t  r e s u l t s  i n  
o b j e c t i v e  measurable impai rment .  If t h e r e  i s  no impai rment  under th.ese r u l e s ,  
no award o f  scheduled permanent p a r t i a l  d i s a b i l i t y  i s  a l l owed .  

( 4 )  The movement i n  a  j o i n t  i s  measured i n  a c t i v e  degrees o f  mot ion .  I t  
i s  f i r s t  compared t o  t h e  degrees o f  mot ion  p o s s i b l e  i n  t h e  c o n t r a l a t e r a l  j o i n t  
i f  t he  c o n t r a l a t e r a l  j o i n t  has no h i s t o r y  o f  i n j u r y  o r  d isease .  CAnyl Loss o f  
mo t i on  o f  t he  j o i n t  s h a l l  r e s u l t  i n  impai rment  p r o p o r t i o n a t e l y  t o  t he  f u l l  
mo t i on  i n  t he  c o n t r a l a t e r a l  j o i n t  i f  t h a t  motlon does n o t  exceed t h e  normal 
m. Where the  con t ra1  a t e r a l  
j o i n t  has a  h i s t o r y  o f  i n j u r y  o r  d isease ,  t h e  j o i n t  be i ng  r a t e d  s h a l l  be 
compared t o  t he  normal ranges o f  mo t i on  e s t a b l i s h e d  under these r u l e s .  

(5) ORS 656.214 p rov i des  t he  maximum va lues t o  be g i v e n  f o r  a  complete 
l o s s  o f  use o r  f u n c t i o n  o f  a  body p a r t .  A percentage o f  t h a t  f i g u r e  s h a l l  be 
g i v e n  f o r  l e s s  than  complete l o s s .  A va lue  o f  $305 pe r  degree s h a l l  be 
a l l owed  o n l y  f o r  i n j u r i e s  sus ta ined  on ot- a f t e r  May 1. 1990. 

( 6 )  The t o t a l  d i s a b i l i t y  r a t i n g  f o r  a body p a r t  cannot be more than  i s  
a l l owed  f o r  amputa t ion  o f  the  p a r t .  
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( 7 )  Scheduled d i s a b i l i t y  i s  awarded i n  1% s teps  r o l ~ n d i n g  t o  the  nex t  
h i ghe r  1% s t e p .  Th is  does n o t  a p p l y  t o  l o s s  o f  s i g h t  o r  hea r i ng ,  which i s  
rounded t o  t h e  n e x t  h i g h e r  hundred th  o f  1%.  

( 8 )  A worker may be e n t i t l e d  t o  scheduled c h r o n i c  c o n d i t i o n  impairment 
when a  preponderance o f  med ica l  o p i n i o n  e s t a b l i s h e s  t h a t  t he  worker i s  unable  
t o  r e p e t i t i v e l y  use a  body p a r t  due t o  a  c h r o n i c  and permanent medica l  
c o n d i t i o n  as f o l l o w s .  "Body p a r t "  means t h e  f o o t l a n k l e ,  knee, l e g ,  . 
h a n d / w r i s t ,  e lbow,  and arm. 

( a )  Scheduled c h r o n i c  c o n d i t i o n  impa l rment  i s  cons idered  a f t e r  a l l  o t h e r  
scheduled impa i rment ,  i f  any ,  has been r a t e d  under these r u l e s  and conver ted ,  
pursuan t  to  OAR 436-35-120 and /o r  436-35-240 t o  t h e  a p p r o p r i a t e  body p a r t  
p rox ima l  t o  t h e  body. Where a  worker suf fers  an i n j u r y  t o  o n l y  the  f i n g e r s  o r  
t oes ,  t h e  worker  i s  n o t  e n t i t l e d  t o  any scheduled c h r o n i c  c o n d i t i o n  
impai rment .  Where impai rment  i n  a  body p a r t  i s  equal  t o  o r  i n  excess o f  5%, 
the  worker i s  n o t  e n t i t l e d  t o  any scheduled c h r o n i c  c o n d i t i o n  impai rment .  

( b )  Where t h e  worker has r a t e a b l e  impai rment  o f  l e s s  than  5% i n  a  body 
p a r t ,  t h e  worker  i s  e n t i t l e d  t o  5% scheduled c h r o n i c  c o n d i t i o n  impairment i n  
l i e u  o f  a l l  o t h e r  r a t e a b l e  impa l rment  f o r  t h a t  body p a r t .  

( c >  Where scheduled c h r o n i c  c o n d i t i o n  impai rments  e x i s t  f o r  more than one 
body p a r t  i n  t h e  same e x t r e m i t y ,  t h e  worker  s h a l l  r e c e i v e  o n l y  one 5% ch ron i c  
c o n d i t i o n  impa i rment  f o r  t h e  body p a r t  which r e s u l t s  i n  t h e  l a r g e r  d o l l a r  
amount o f  compensat ion t o  t h e  worker .  I n  no even t  i s  a  worker e n t i t l e d  t o  
more than  one 5% scheduled c h r o n i c  c o n d i t i o n  impai rment  i n  each i n j u r e d  
e x t r e m i t y ,  r e g a r d l e s s  o f  how many body p a r t s  w i t h i n  t h a t  e x t r e m i t y  a re  i n j u r e d  
o r  have c h r o n i c  c o n d i t i o n s .  

H i s t o r y :  Former ly  OAR 436-30-120; F i l e d  6-3-87 as WCD Admin. Order 
3-1988, e f f e c t l v e  7-1-88; Amended 12-21-88 as WCD Admin. Order 
6-1988, e f f e c t i v e  1-1-891 Renumbered f r o m  436-30-050, Amended 
9-14-90 ( temp) as WCD Admln. Order  15-1990, e f f e c t i v e  10-1-90. 
Amended 11-26-90 ( t e m ~ . )  as WCD Admin. o r d e r  20-1990 e f f e c t i v e  
1 1-20-90. 
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1 EXHIBIT "B" 

BEFORE THE DIRECTOR OF THE 
DEPARTMENT OF INSURANCE AND FINANCE 

OF THE STATE OF OREGON 

I n  t he  M a t t e r  o f  t he  Amendment o f  Rules 
Governing Claims E v a l u a t i o n  and Determi-  
n a t i o n  (OAR Chapter 436 Workers '  Compen- 
s a t i o n  D i v i s i o n ,  D i v i s i o n  35,  Rule 003 
A p p l i c a b i l i t y ,  Rule 005 D e f i n i t i o n s ,  
Rule 007 General P r i n c i p l e s ,  and Rule 010 
Standards f o r  Ra t i ng  Scheduled Permanent 
D i s a b i l i t y ) .  

) S t a t u t o r y  A u t h o r i  t y ,  
) Sta tement  o f  Need, 
) P r i n c i p a l  Documents Re1 i e d  
1 Upon, and Statement  o f  F i s c a l  
) Impact  
) 
1 
1 

1 .  C i t a t i o n  o f  S t a t ~ t o r v  Author1 t y .  The S t a t u t o r y  A u t h o r i t y  f o r  promul- 
g a t i o n  of  these r u l e s  i s  ORS 656.268, 656.270, and 656.726. 

2. Need f o r  Rules.  The need f o r  such r u l e s  i s  t o  govern t h e  p r o v i s i o n s  
- i n  accordance w i t h  e x i s t i n g  law and s t a t u t o r y  amendments passed by 

t h e  1990 L e g i s l a t u r e  Spec ia l  Sess ion.  On September 14, 1990, the  
Department i ssued  temporary r u l e s  gove rn i ng  c l a i m s  e v a l u a t i o n  and 
d e t e r m i n a t i o n .  S ince  adop t i on  of  those  temporary  r u l e s ,  t h e  
Department has i d e n t i f i e d  r u l e s  needing c o r r e c t i o n  o r  f u r t h e r  
c l a r i f i c a t i o n :  

a .  OAR 436-35-003 a s  amended i n  t h i s  Order  o f  Adop t i on ,  c o r r e c t s  an 
e r r o r  i n  t h e  r u l e  adopted September 14, 1990, i n  WCD Admin i s t r a -  
t i v e  Order  15-1990. The e a r l i e r  temporary  r u l e  i n c o r r e c t l y  
i n t e r p r e t e d  S e c t i o n  54, Chapter 2 ,  Oregon Laws 1990, Spec ia l  
Session (SB 1197) .  

b.  OAR 436-35-005 i s  amended t o  c l a r i f y  t h e  method used t o  combine 
impai rments  under t h e  s tandards .  

c .  OAR 436-35-007 i s  amended t o  c l a r i f y  language i n  s e c t i o n  ( 4 )  and 
(7 )  o f  t he  r u l e .  

d .  OAR 436-35-010, as amended i n  t h l s  Order  of Adop t i on ,  c o r r e c t s  a  
t ypog raph i ca l  e r r o r  i n  t h e  r u l e  adopted September 14, 1990, i n  
WCD A d m i n i s t r a t i v e  Order  15-1990 and c l a r i f i e s  t h e  e v a l u a t i o n  of 
impairment i n  a  j o i n t .  

3 .  P r i n c i ~ a l  Documents R e l i e d  U ~ o n .  ( a )  The commands o f  t h e  s t a t u t e s  
above-referenced c r e a t e  t he  need for  these  r u l e s ;  ( b )  Legal  o p i n i o n  ' 
from t h e  Department of  J u s t i c e  da ted  November 9 ,  1990, s igned  by 
0. Kev in  Ca r l son  ( cop ies  ava.i:able upon r e q u e s t ) ;  and ( c )  Temporary 
Rule OAR 436 D i v i s i o n  35 adopted Septembe~- 14, 1990, as WCD 
A d m i n i s t r a t i v e  Order 15-1990. 

4. F i s c a l  and'Economic Impact .  The f o l  l ow in f : ~  e n t i  t i e s  ave economica l l y  
a f fec ted :  ( a )  Oregon s u b j e c t  workers ;  (bb  Oregon s u b j e c t  employers;  
and ( c )  workers '  compensation i n s u r e r s ,  ; e l f - i n s u r e d  employers .  and 
s e r v i c e  @an ies .  

DATED THIS & DAY OF NOVEMBER, 1990. 

heodore R. ~ u l o n g o s k i , C d i r e c t o r  


