
WCD Admi n i  s t r a t i  veerder ,  1.2-)992 - - Cf-) 
i b -  - - - ,  - 

BEFORE THE DIRECTOR OF THE ~'11 12 - ,  ..,! .- -. , 
DEPARTMENT OF INSURANCE AND FINANCE - . *  .'.. UL 

OF THE STATE OF OREGON 

I n  the  Ma t te r  o f  t h e  Amendment 1 
of  Rules Governing Claims 1 

PHIL K E f S L I H G  
S E C R E T A R Y  9i STATE 

Admi n i  s t r a t i o n  (OAR Chapter 436, ) ORDER OF ADOPTION 
Workers' Compensation D i v i s i o n ,  ) 
D i v i s l o n  60, Rules 60-002, 60-085 ) 
and 60-140). ) 

The D i r e c t o r  o f  the  Department of Insurance and Finance, pursuant  t o  h i s  
general r u l e  making a u t h o r i t y  under ORS 656.726(3> and i n  accordance w i t h  t h e  
procedure prov ided by ORS 183.335, amends OAR Chapter 436, Workers' 
Compensation D i v i s i o n ,  D i v l s l o n  60, Claims A d m i n i s t r a t i o n ,  Rules 60-002, 
60-085 and 60-140. 

On A p r i l  15, 1992, t he  Workers' Compensation D i v i s i o n  f i l e d  No t i ce  o f  P u b l i c  
Hearlng w i t h  the  Secre tary  of S t a t e  t o  amend r u l e s  governing c la ims 
a d m i n i s t r a t i o n .  The C i t a t i o n  o f  S t a t u t o r y  A u t h o r i t y ,  Need f o r  Rules, 
P r i n c i p a l  Documents Re1 i e d  Upon and F i  scal  and Economic Impact were a1 so f i  l e d  
w i t h  ' t h e  Secre tary  o f  S ta te .  

Copies o f  t he  n o t i c e  were ma i l ed  t o  I n t e r e s t e d  persons i n  accordance w i t h  
ORS 183.335(7) and OAR 436-01-000 and t o  those on the D i v i s i o n ' s  d i s t r i b u t i o n  
m a i l i n g  l i s t  as t h e i r  I n t e r e s t  i n d i c a t e d .  The n o t i c e  was pub l ished i n  the 
May 1, 1992, Secre tary  o f  S t a t e ' s  A d m i n i s t r a t i v e  Rule B u l l e t i n .  

On May 21 and 29, 1992, the  p u b l i c  hear ings were h e l d  as announced. A summary 
o f  the  w r i t t e n  test imony and agency responses t h e r e t o  i s  conta ined i n  E x h i b i t  
"C." This  summary i s  on f i l e  and a v a i l a b l e  f o r  the p u b l i c  i n s p e c t i o n  between 
the  hours o f  8 a.m. and 5 p.m., normal working days Monday through F r i d a y  i n  
the A d m i n i s t r a t o r ' s  O f f l c e ,  Workers' Compensation D i v i s i o n ,  Labor & I n d u s t r i e s  
B u i l d i n g ,  Salem, Oregon 97310. 

Having reviewed and considered the  reco rd  o f  p u b l i c  hea r ing  and be ing  f u l l y  
advised, I make the  f o l l o w i n g  f i n d i n g s :  

a. The a p p l i c a b l e  r u l e  making procedures have been fo l l owed .  
b. The r u l e s  are  w i t h i n  the  D i r e c t o r ' s  a u t h o r i t y .  
c .  The r u l e s  be ing  adopted a re  a  reasonable a d m i n i s t r a t i v e  i n t e r p r e t a t i o n  o f  

the  s t a t u t e s  and a re  r e q u i r e d  t o  c a r r y  o u t  s t a t u t o r y  r e s p o n s i b i l i t i e s .  

I T  I S  THEREFORE ORDERED THAT: 

( 1 )  Rules Governing Claims Admin i s t ra t i on ,  OAR Chapter 436, D i v i s i o n  60, 
Rules 60-002, 60-085 and 60-140, as s e t  f o r t h  i n  E x h i b i t  "A "  a t tached 
he re to ,  c e r t i f i e d  a  t r u e  copy and hereby made p a r t  o f  t h i s  o r d e r ,  a re  
adopted e f f e c t i v e  J u l y  1 ,  1992. 
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(2) A c e r t i f i e d  t r u e  copy of the Order of Adoption and these ru l es ,  w i t h  
Exh lb l t  "0" cons is t ing  of the C i t a t i o n  of S ta tu to ry  Au thor i t y ,  Need 
f o r  Rules, P r l nc l pa l  Documents Rel ied Upon and F isca l  and Economic 
Impact, attached hereto and hereby made a  p a r t  o f  t h i s  order ,  be 
f l  l ed  w l  t h  the Secretary of State. 

( 3 )  A copy o f  the ru l es  and attached Exh ib i t  "B" t o  f i l e d  w l  t h  the 
L e g i s l a t i v e  Counsel pursuant t o  the prov is lons o f  ORS 183.715 w l t h l n  
ten days a f t e r  f i l i n g  w i t h  the Secretary o f  State.  

Dated t h i s  1 2 ~  day o f  June, 1992. 

DEPARTMENT OF INSURANCE AND FINANCE 

1 @{$; 
,C 

&/Gaf&keks\ b i  r e c t o r '  

DISTRIBUTION: A t h r u  V; 
X t h r u  AA; 



EXHIBIT "A" 

CHAPTER 436 
DEPARTMENT OF INSURANCE AND FINANCE 

WORKERS' COMPENSATION DIVISION 
DIVISION 60,  CLAIHS ADHINISTRATION 

436-60-002 The purpose of these rules Is to prescrlbe unlform standards by 
whlch Insurers shall process workers' compensatlon clalms pursuant to 
ORS 656.726(3); and, the terms and condltlons under whlch Insurers may enter 
Into dlsposltlons of compensable clalms pursuant to ORS 656.236(1). The 
dlrector has charged the Workers' Compensatlon Dlvlslon wlth the 
admlnlstratlon and enforcement of the applicable statute, these rules, and all 
bulletins pertaining t o  clalms processlng. Fallure to process clalms In 
accordance wlth these rules wlll subject Insurers t o  clvll penalty under 
ORS 656.745; to penalties payable to the clalmant pursuant t o  ORS 656.262(10>; 
and, t o  sanctions pursuant to ORS 656.447. 

k U  Filed 427178 as WCD IMmln. Order 6-1978, d. 427178 
Amended 1/11/80 as WCD Admtn. Order 1-1886, eft. 1/11/80 
Amended 12/29/63 as WCD M n .  Order 8-1983, eff. 1/1/84 
Renumbered from 436.S-008, May 1. 1985 
Amended 12/12/85 as WCD Admin. Order 8-1985, eff. 1/1/86 
Amended 12/18/87 as WCD Admin. Order 4-1987. eff. 1/1/88 
Amended 12/22/89 as WCD Admin. Order 7-1989. eff. 1/1/90 
Amendad 6/18/90 as WCD Admin. Order 8-19Q0, eH. 7/1/90 (Tqorary) 
Amended 11i30/90 as WCD Admin. Older 261 990, eff. 12/26/90 
Amended 6/12/92 as WCD Admin. Order 12-1992, eff. 7/1/92 

SUSPENSION OF CWENSATION AND REDUCTION OF BENEFITS 

436-60-085 ( 1 )  The Dlvlslon wlll suspend compensatlon by order under 
condltlons set forth In thls rule. The worker shall have the opportunlty to 
dispute the suspenslon of compensatlon prlor to Issuance of the order. The 
worker Is not entitled t o  compensatlon durlng o r  for the perlod of suspenslon 
when: 

(a) The worker refuses o r  falls to submlt to, o r  otherwlse obstructs, a 
medical examlnatlon reasonably requested by the Insurer or the dlrector. 
Cmpensatlon wlll be suspended until the examlnatlon has been completed. The 
condl tlons of the examination shall be cons1 stent wl th the condl tlons 
described In OAR 436-10-100(5>. Any actlon of a famlly friend or'member whlch 
obstructs the examlnatlon shall be considered an obstructlon of the 
examlnatlon by the worker for the purpose of thls rule. The Dlvlslon may 
determine whether special clrcumstances exist that would not warrant 
suspenslon of compensatlon for failure to attend or obstruction of the 
exam1 nation. 

DIV. 6 0  HCD Admi n. Order 12-1992 



CHAPTER 436 
DEPARTHENT OF INSURANCE AND FINANCE 

WRKERS' COMPENSATION D I V I S I O N  

( b )  The worker commits insanitary or injurious acts which imperll or 
retard recovery; refuses to submit t o  medlcal or surglcal treatment reasonably 
required t o  promote recovery; or, fails or refuses to participate in a 
physlcal rehabllltatlon program. 

( 2 )  The Divlslon may also take the fol lowlng actions in regards to the 
suspension of compensatlon: 

(a) Modify or set aside the order of consent before or after filing of a 
request for hear i ng . 

( b )  Order payment o f  compensatlon previously suspended where the Divislon 
finds the suspension t o  have been made In error. 

(3) The insurer may not later recover compensatlon it pays after receipt 
of an order suspending such payments. 

(4) An order becomes final unless, within 60 days after the date of 
malling o f  the order, a party files a request for reconsideration or hearlng 
on the order. 

( 5 )  The dlrector may reduce any benefits awarded the worker under 
ORS 656.268 when the worker has unreasonably falled t o  follow medical advice, 
or failed t o  participate In a physical rehabilltatlon or vocational assistance 
program prescribed for the worker under ORS chapter 656.and OAR chapter 436. 
Such beneflts shall be reduced by the amount o f  the increased dlsabillty 
reasonably attributable to the worker's failure t o  cooperate. 

W Filed 1ZiW8Q as WCD Mmln. Order 7-1984, eff. 1/1/00 
Amended 11/30/80 as WCD Mmln. Order 2G1990, eff. 12126f90 
Amended W12182 as WCD Admin. Order 12-1992, eft. 7/1/92 

ACCEPTAHCE OR DENIAL OF A CLAIM 

436-60-140 ( 1  The insurer I s requi red t o  conduct a "reasonableu 
investigation based on a1 1 aval lable I nformatlon in ascertaining whether t o  
deny a clalm. A reasonable lnvestlgatlon Is whatever steps a reasonably 
prudent person with knowledge of the legal standards for determining 
compensabllity would take In a good faith effort to ascertain the facts 
underlylng a clalm, giving due consideration to the cost of the 4nvestigatlon 
and the 1 1  kely value of the clalm. 

(2)  In determining whether an Investigation is reasonable, the director 
will only look at information contained in the insurer's clalm record at the 
tlme o f  denial. The insurer may not rely on any fact not documented in the 
claim record at the tlme of denlal t o  establl sh that an I nvestigation was 
reasonable . 

( 3 )  The insurer shall give the claimant written notice o f  acceptance or 
denlal of a clalm wtthln ( 9 0 )  days o f  the employer's notice or knowledge o f  
the claim. I 1 

-. . 
r - 

1 I 

DIV. 60 I . K O  Adn in .  Order 12-1992 



CHAPTER 436 
DEPARTMENT OF INSURANCE AND FINANCE 

WRKERS' COMPENSATION DIV IS ION 

( 4 )  The d i r e c t o r  may assess a  pena l t y  aga ins t  any I n s u r e r  de l inquent  i n  
accept ing  o r  denying a  c l a l m  beyond the  (90) days p resc r lbed  i n  ORS 656.262 I n  
excess o f  5  percent  o f  t h e i r  t o t a l  volume of repo r ted  d i s a b l i n g  c la lms d u r i n g  
any quar te r .  

(5) The n o t l c e  o f  acceptance s h a l l  comply w l t h  ORS 656.262 and the  r u l e s  
of P r a c t i c e  and Procedure f o r  Contested Cases under the  Workers' Compensation 
Law. I t  s h a l l  s p e c i f y  t o  the  worker: 

(a)  What cond i t i ons  are compensable; 

(b) Whether the  c l a i m  i s  d i s a b l i n g  o r  nond lsab l ing ;  

( c )  Of the  Expedited Cla im Serv lce ,  of hear ing  and aggravat ion  r i g h t s  
concernlng nond lsab l l ng  I n j u r l e s  Including the  r l g h t  t o  o b j e c t  t o  a  dec is ion  
t h a t  t he  i n j u r y  I s  nond lsab l i ng  by reques t lng  a  determlnat ion  pursuant t o  
ORS 656.268 w l t h l n  one year o f  t he  date of I n j u r y ;  

( d l  O f  the  employment re ins ta tement  r l g h t s  and r e s p o n s l b l l i t l e s  under 
ORS Chapter 659; 

( e l  Of ass is tance a v a i l a b l e  t o  employers f rom the  Reemployment Assistance 
Reserve under ORS 656.622; and 

( f)  That expenses pe rsona l l y  p a i d  f o r  c l a l m  r e l a t e d  expenses up t o  a  
maximum es tab l i shed  r a t e  s h a l l  be reimbursed by t h e  i n s u r e r  when requested I n  
w r l t l n g  and accompanied by sales s l i p s ,  r e c e i p t s ,  o r  o t h e r  reasonable w r i t t e n  
support,  f o r  meals, lodg ing,  t r a n s p o r t a t i o n ,  p r e s c r l p t l o n s  and o the r  r e l a t e d  
expenses. 

(6 )  The n o t l c e  o f  den ia l  s h a l l  comply w l t h  the  r u l e s  o f  P r a c t i c e  and 
Procedure f o r  Contested Cases under the  Workers' Compensation Law and s h a l l :  

(a) Spec i fy  the  f a c t u a l  and l e g a l  reasons f o r  the  d e n l a l ;  and 

(b)  I n f o r m  the  worker o f  t h e  Expedlted Cla lm Serv lce and o f  t he  worker 's  
r l g h t  t o  a  hear ing  under ORS 656.283. 

(7) The I n s u r e r  s h a l l  send n o t l c e  of the  den la l  t o  each p r o v l d e r  o f  
medical serv lces  and h e a l t h  insurance when compensabi l i ty  o f  any p o r t i o n  o f  a  
c l a l m  f o r  medical serv lces  i s  denied. When cornpensabi l i ty o f  the  c l a i m  has 
been f l n a l l y  determined o r  when d l s p o s l t l o n  o f  the  c l a i m  has been made, the  
I n s u r e r  s h a l l  n o t i f y  each affected se rv i ce  p rov lde r  o f  the  r e s u l t s  o f  the 
determlnat ion  or d l s p o s l t l o n .  The n o t l f i c a t i o n  s h a l l  I nc lude  the  r e s u l t s  o f  
the  proceedings under ORS 656.236 o r  656.289(4) and the  amount o f  any 
se t t lement .  

(8 )  The Insu re r  s h a l l  pay compensation due pursuant t o  ORS 656.262 and 
656.273 u n t i l  the  c l a i m  i s  denied, except where there  i s  an issue concerning 
the  t l m e l y  f i l i n g  of a  n o t l c e  of acc ident  as prov ided i n  ORS 656.265(4). The 

DIV .  60 HCl) Admin. Order 12-1 992 



CHAPTER 436 
DEPARTMENT OF INSURANCE AND FINANCE 

WORKERS' OMPENSATION D I V I S I O N  

employer may e l e c t  t o  pay compensatlon under t h i s  sect ion I n  l i e u  o f  the 
lnsure r  doing so. The Insurer  sha l l  r epo r t  t o  the D l v l s l o n  payments o f  
compensatlon made by the employer as I f  the lnsure r  had made the payment. 

(9) Compensation payable t o  a  worker o r  the worker 's  bene f i c i a r i es  whi le  a  
c la im I s  pending acceptance o r  denial  does not  inc lude the costs o f  medical 
bene f i t s  o r  b u r i a l .  

H& FRed 111 1180 aa WCD Admin. Order 1-1980. off, 111 1180 
Amended 12/23/81 as WCD Admin. Order 6-1981, eff. 111182 
Amended 12/29/03 as WCD Admin. Order 8-1983, d. 111164 
Renumbered from 43654-300, May 1,1985 
Amended 12/12/85 as WCD Admin. Order 8-1985. eff. 1/1/86 
Amended 12/18/87 as WCD Admin. Order 4-1987, eff. 111188 
knended 12/22/09 as WCD Admin. Order 7-1989, eft. 111190 
Amended 6/18/90 as WCD Admin. Order 8-1990, eff. 711190 (Temporary) 
Amended 11/30190 as WCD Admln. Order 26-1990, eff. 12/26/90 
Amonded 6/12/92 as WCD Admln. Order 12-1992. eft. 7/1/92 

D IV .  60 K D  Admtn. O r d e r  12-1992 



EXHIBIT "B" 

BEFORE THE DIRECTOR OF THE 
DEPARTMENT OF INSURANCE AND FINANCE 

OF THE STATE OF OREGON 

I n  the  Ma t te r  o f  t h e  Amendment S t a t u t o r y  A u t h o r i t y ,  
o f  Rules Governing Claims Statement o f  Need, 
A d m i n i s t r a t i o n  (OAR Chapter 436 1 P r i n c i p a l  Documents R e l i e d  
Workers' Compensation D i v i s i o n ,  ) Upon, and Statement o f  F i s c a l  
D i v i s i o n  60 Rules 60-002, 60-085 1 Impact  
and 60-140). 

1. C l t a t i o n  o f  S t a t u t o r v  A u t h o r l t v .  The S t a t u t o r y  A u t h o r i t y  f o r  
p romulgat ion  o f  these r u l e s  I s  ORS 656.325 and 656.726(3). 

2.  Need fo r ,Ru les .  The need f o r  such r u l e s  I s  t o  govern the  p r o v i s i o n s  
o f  c la ims a d m i n i s t r a t i o n  I n  accordance w i t h  e x i s t i n g  law. 

3. P r l n c i o a l  Documents Re l i ed  U ~ o n .  The commands o f  t h e  s t a t u t e s  above 
re ferenced and A t to rney  Genera l ' s  o p i n i o n  signed by Donald C. Arnold,  
C h i e f  Counsel, and dated February 5, 1992 r e g a r d i n g  Workers' 
Compensation Claims Processing c rea te  the  need f o r  these r u l e s .  No 
o t h e r  p r i n c i p a l  documents, r e p o r t s ,  o r  s tud ies  were r e l i e d  upon. 

4. F i s c a l  and Economic I m ~ a c t .  (1 )  The department has i d e n t i f i e d  t h a t  
these r u l e s  may have an economic impact on: (a) s t a t e  agencies, I n  . 
t h e i r  r o l e  o f  employer; (b)  u n i t s  o f  l o c a l  government, I n  t h e i r  r o l e  
o f  employer; ( c )  l a r g e  and smal l  p r i v a t e  sec to r  employers sub jec t  t o  
t h e  Workers' Compensation Law; and (d)  insurance companies processing 
workers '  compensation c la ims.  The amount o f  t h a t  impact cannot be 
q u a n t i f i e d  based on a v a i l a b l e  data,  b u t  should r e s u l t  i n  an o v e r a l l  
savings t o  l a r g e  -and smal l  employers w i t h i n  t h e  workers '  compensation. 
system. I d e n t i f i e d  areas o f  p o s s i b l e  impact a re :  

a. There may be a negat ive  impact on employers as I n t e r i m  
compensation may be p a i d  f o r  a longer  p e r i o d  o f  t ime w h i l e  t he  
I n s u r e r  i n v e s t i g a t e s  the  c l a i m  t o  determine compensab i l i t y ;  

b .  There may be negat ive  impact on employers as a r e s u l t  o f  t h e  
increased c o s t  t o  per form reasonable I n v e s t i g a t i o n .  

c .  There may be a p o s i t i v e  impact on employers due t o  fewer den ia l s  
o f  c la ims causing less  l i t i g a t i o n  as a r e s u l t  o f  reasonable 
I n v e s t i g a t i o n s .  

There I s  no o t h e r  a n t i c i p a t e d  cos t  o f  compliance. 

Dated t h i s  / .A " day o f  June, 1992. 

DEPARTMENT OF INSURANCE AND FINANCE 

1 "41c. 'd~: ,  
' / u ~  r y  K. Weeks, JDi r e c t o r  



f o r  WCD Admi n. Order 12-1 992 

EXHIBIT "C" 

BEFORE THE DIRECTOR OF THE 
DEPARTMENT OF INSURANCE AND FINANCE 

OF THE STATE OF OREGON 

I n  the  M a t t e r  o f  the  Amendment 1 
o f  Rules Governing Claims ) SUMMARY OF TESTIMONY. 
A d m i n i s t r a t i o n  (OAR 436, ) AND AGENCY RESPONSES 
Workers' Compensation D i v i s i o n ,  ) 
D i v i s i o n  60, Rules 60-002, 60-085 ) 
and 60-1 40).  ) 

Th is  document r e l a t e s  t o  t he  Order o f  Adopt ion,  WCD A d m i n i s t r a t i v e  Order 
12-1992, i n  the  above re fe renced  ma t te r .  I t  c o n s t i t u t e s  and con ta ins  a  
summary o f  t h e  s i g n i f i c a n t  da ta ,  v iews, and arguments con ta ined  i n  t he  hea r i ng  
record .  I t  i nc l udes  da ta  submi t ted i n  accordance w i t h  t he  announcement t h a t  
a d d i t i o n a l  m a t e r i a l  cou ld  be submi t ted u n t i l  May 29, 1992. 

The purpose o f  t h i s  summary i s  t o  p rov ide  the  D i r e c t o r  w i t h  a  reco rd  and l e t  
i n t e r e s t e d  p a r t i e s  know o f  t h e  agency's conc lus ions  about  t he  major issues 
r a i  sed. 

The amendment o f  t he  r u l e s  was announced i n  t he  Sec re ta r y  o f  S t a t e ' s  
A d m i n i s t r a t i v e  Rules B u l l e t i n  dated May 1 ,  1992. P u b l i c  hear ings  were h e l d  on 
May 21, and 29, 1992. The hear ings were ad journed w i t h  t h e  r e c o r d  be ing  h e l d  
open u n t i l  May 29, 1992, t o  r e c e i v e  a d d i t i o n a l  w r i t t e n  tes t imony .  Du r i ng  t he  
hear ings and i n t e r v e n i n g  p e r i o d  i n t e r e s t e d  persons presented w r i t t e n  
s ta tements,  arguments and recommendations i n  r ega rd  t o  t h e  proposed r u l e s .  
The major  issues r a i s e d  were: 

TESTIMONY: OAR 436-60-085 should be amended t o  add a  ve ry  t i g h t  d e f i n i t i o n  
o f  what c o n s t i t u t e s  a  " f r i e n d . "  The d e f i n i t i o n  should exc lude l e g a l  counsel 
o r  s t a f f  o f  l e g a l  counsel .  ("U") 

RESPONSE: The s e c t i o n  i s  amended t o  r e f l e c t  t h e  concern and i n t e n t  o f  t he  
test imony by i d e n t i f y i n g  i n  .OAR 436-10-100(6) t h a t  o n l y  a  " f a m i l y "  f r i e n d  o r  
member may accompany t he  worker.  

TESTIMONY: OAR 436-60-085 should be amended t o  add: ( 1 )  The worker must 
adv ise  t h e  p h y s i c i a n  o r  i n s u r e r  a t  l e a s t  72 hours i n  advance i f  the  worker 
i n tends  t o  b r i n g  a  f r i e n d ,  r e l a t i v e ,  camera o r  tape recorder ;  ( 2 )  The 
documentat ion caused by a  v ideo  tape o r  r eco rd ing  of the  examinat ion should 
become p a r t  of t he  medical  r eco rd  and a copy p rov ided  t o  the  i n s u r e r  upon 
reques t ;  and (3 )  The p a r t y  who requests  the  exam be v i deo  taped o r  tape 
recorded i s  r espons ib l e  f o r  p r o v i d i n g  a l l  equipment and cos ts  o f  i t .  N o t i c e  
o f  i n t e n t  descr ibed  i n  ( 1 )  i s  impo r tan t  so if t h e  p h y s i c i a n  o b j e c t s ,  t he  
i n s u r e r  can cancel  t he  exam t o  avo id  a  c a n c e l l a t i o n  f e e  imposed on the  
employer. ( " R " )  
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RESPONSE: OAR 436-10-100(6) p rov ides  f o r  t h e  person conduc t ing  t h e  
examinat ion t o  determine t h e  c o n d i t i o n s  under which t he  examinat ion w i  11 be 
conducted i n c l u d i n g  whether a  v i d e o  camera o r  tape r e c o r d e r  may be used. 
S ince t h e  p h y s i c i a n  c o n t r o l s  t h e  c o n d i t i o n s  o f  t he  examinat ion,  p r i o r  n o t i c e  
t h a t  the  worker wants t o  r e c o r d  t h e  examinat ion i s  n o t  necessary.  I f  t h e  
examinat lon i s  recorded,  t h e  r e c o r d i n g  may be subpoenaed i f  necessary. Since 
any r e c o r d i n g  i s  t h e  p r o p e r t y  o f  t he  worker,  t h e  worker i s  r espons ib l e  f o r  t h e  
c o s t  t o  produce i t .  The s e c t i o n  remains as w r i t t e n  r e l a t i n g  t o  t h i s  tes t imony .  

TESTIMONY: OAR 436-60-085(1)(a) should be amended t o  r e q u i r e  t he  p h y s i c i a n  t o  
have reasonable  grounds t o  e j e c t  a  f r i e n d  o r  f a m i l y  member o f  t h e  worker f rom 
an independent medical  examina t ion  and must e x p l a i n  t h e  reasons f o r  e j e c t i o n .  
I t  should  be d e f i n e d  as t o  what c r i t e r i a  o r  spec ia l  c i rcumstances would 
wa r ran t  t h e  p h y s i c i a n  t o  t e rm ina te  t he  examinat ion.  ( " E " )  ("G") ( " R " )  

RESPONSE: The s e c t i o n  i s  amended t o  r e f l e c t  t h e  concern and i n t e n t  o f  t h e  
tes t imony.  OAR 436-10-100(6) r e q u i r e s  t h e  p h y s i c i a n  t o  document t h e  reasons 
i f  t h e  worker ' s  r eques t  i s  n o t  approved t o  r e c o r d  an examinat ion and lo r  
a l lowed t o  be accompanied d u r i n g  t h e  examina t ion .  Th is  would i n c l u d e  any 
reasons f o r  t e r m i n a t i n g  t h e  examinat ion as a  r e s u l t  o b s t r u c t i o n  by a  f a m i l y  
f r i e n d  o r  member. 

TESTIMONY: OAR 436-60-085(1)(a) should be amended t o  n o t  r e s t r i c t  who i s  
p e r m i t t e d  t o  a t t e n d  an examina t ion  w i t h  t he  worker,  and should a t  l e a s t  be 
expanded t o  i n c l u d e  t h e  wo rke r ' s  a t t o r n e y  o r  a  r e p r e s e n t a t i v e  o f  t he  
a t t o r n e y .  ("G") 

RESPONSE: The examinat ion should  be conducted i n  a  normal ma t t e r ,  which may 
i n v o l v e  a  f a m i l y  f r i e n d  o r  member be ing  p resen t  d u r i n g  t h e  examinat ion.  To 
pe rm i t  o t he rs  may o b s t r u c t  t h e  a b i l i t y  o f  t he  p h y s i c i a n  t o  per fo rm a  normal 
examinat ion.  The examinat ion should  n o t  become adversary  i n  na tu re .  The 
s e c t i o n  remains as w r i t t e n  r e l a t i n g  t o  t h i s  tes t imony .  

TESTIMONY: OAR 436-60-085(1)(a) should be amended t o  r e t a i n  e x i s t i n g  
language. There i s  no l e g i t i m a t e  reason f o r  a l l o w i n g  a  f a m i l y  member o r  
f r i e n d  t o  a t t e n d  an IME w i t h  t he  i n j u r e d  worker.  Th is  opens up t he  door f o r  
a t t o rneys  and a t t e n d i n g  phys i c i ans  be ing  f r i e n d s  and a l lowed t o  be p resen t  
d u r i n g  the  examinat ion.  Th i s  c rea tes  "wi tnessed s i t u a t i o n s "  i n  which 
accusat ions can be made by unscrupulous c la imants  a g a i n s t  t he  examining doc to r  
as t o  what was o r  was n o t  done i n  t he  course o f  t he  IME. I f  t h e  proposed r u l e  
stands, then the  i n s u r e r  should  be a l lowed t o  be i n  a t tendance t o  i n s u r e  t he  
exam remains a  b i - p a r t i s a n  and unbiased medical  exam. ( "T" )  ( " W " )  

RESPONSE: The language r e l a t i n g  t o  the  c o n d i t i o n s  under which an examinat ion 
w i l l  be conducted now appears i n  OAR 436-10-100(6>. The person conduc t ing  the  
examinat ion con t inues  t o  determine t he  c o n d i t i o n s  under which an examinat ion 
i s  conducted. The r u l e  r e f l e c t s  t he  concern and i n t e n t  o f  the  tes t imony .  

TESTIMONY: OAR 436-60-085(1)(a) should be amended t o  p rov i de  a  s p e c i f i c  
excep t i on  t o  a l l o w i n g  a  f r i e n d  o r  f a m i l y  member d u r i n g  an examinat ion when a  
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p s y c h i a t r i c  e x a m i n a t i o n  i s  b e i n g  per formed because o f  t h e  p e r s o n a l  and 
p o t e n t i a l l y  embar rass ing  q u e s t i o n s .  A l s o ,  t h e  r u l e  s h o u l d  p r e c l u d e  t h e  use o f  
v i d e o  or a u d i o  t a p i n g  o f  an e x a m i n a t i o n  t o  assure  p h y s i c i a n  p r i v a c y ,  as w e l l  
as t h e  p r i v a c y  of  t h e  p a t i e n t .  The parameters  o f  an e x a m i n a t i o n  shou ld  f a l l  
w i t h i n  t h e  d i s c r e t i o n  and p r o f e s s i o n a l  judgment o f  t h e  p h y s i c i a n  as l o n g  as i t  
f a l l s  w i t h i n  e t h i c a l  g u i d e l i n e s .  ( " M u  " N u )  

RESPONSE: The language i n  OAR 436-10-100(6) r e f l e c t s  t h e  concern  and i n t e n t  
o f  t h e  t e s t i m o n y .  The use of  v i d e o - o r  a u d i o  t a p i n g  o f  an e x a m i n a t i o n  i s  a t  
t h e  d i s c r e t i o n  o f  t h e  pe rson  c o n d u c t i n g  t h e  examina t ion .  The p r i v a c y  o f  t h e  
e x a m i n a t i o n  w i l l  be a d e c i s i o n  between t h e  p h y s i c i a n  and t h e  worker .  

TESTIMONY: OAR 436-60-140 s h o u l d  be amended t o  d e l e t e  t h e  proposed language 
r e g a r d i n g  " reasonab le  i n v e s t i g a t i o n "  and r e p l a c e  w i t h  an a l t e r n a t i v e  approach 
t h a t  a l l o w s  for  a w a r n i n g  t o  t h e  i n s u r e r  t h a t  i n v e s t i g a t i o n  s tandards  a r e  n o t  
up to  s t a n d a r d  and o r d e r  t h e  i n s u r e r  t o  implement a remed ia l  program under 
depar tment  s u p e r v i s i o n .  F a i l u r e  to  fol low a remed ia l  p rogram would t h e n  
s u b j e c t  t h e  i n s u r e r  t o  c i v i l  p e n a l t i e s .  ("U") 

RESPONSE The language has been amended to  r e f l e c t  t h a t  a reasonab le  
i n v e s t i g a t i o n  s h a l l  be conducted by t h e  i n s u r e r  and t h a t  t h e  d i r e c t o r  w i l l  
l o o k  o n l y  a t  t h e  i n f o r m a t i o n  c o n t a i n e d  i n  t h e  i n s u r e r ' s  r e c o r d  a t  t h e  t i m e  o f  
d e n i a l  t o  a s c e r t a i n  whether an i n v e s t i g a t i o n  i s  reasonab le .  The r u l e s  as 
w r i t t e n  a l l o w  for  a whole range o f  s a n c t i o n s  by t h e  d i r e c t o r ,  f r o m  warn ings to  
penal  t i  es . 
TESTIMONY: OAR 436-60-140 shou ld  be amended to  i n c l u d e  t h e  comple te  s t a n d a r d  
fo r  e v a l u a t i n g  i n v e s t i g a t i o n s  de te rm ined  by t h e  Department o f  J u s t i c e  i f  t h e  
premise i s  t h a t  a reasonab le  i n v e s t i g a t i o n  needs t o  be d e f i n e d .  The 
a b b r e v i a t e d  v e r s i o n  c o n t a i n e d  i n  t h e  proposed r u l e s  does more harm t h a n  good 
because i t  o m i t s  t o o  much of  t h e  o r i g i n a l  o p i n i o n .  ("Q") 

RESPONSE: The s e c t i o n  has been amended to  quote  r e l e v a n t  language f r o m  t h e  
Department o f  J u s t i c e ' s  February  5, 1992 o p i n i o n .  The l i s t  o f  f a c t o r s  has 
been e l i m i n a t e d  due t o  overwhelming p u b l i c  concern t h a t  t h e  f a c t o r s  would be 
used as a c h e c k l i s t  when t h a t  was n o t  t h e  i n t e n t .  

TESTIMONY: OAR 436-60-140 proposed amendments a r e  i n a p p r o p r i a t e  as t h e  d u t y  
t o  conduct  a reasonab le  i n v e s t i g a t i o n  i s  a l r e a d y  i m p l i e d  i n  t h e  law  and 
suppor ted  by case law. The s tandard  o f  " reasonab le  i n v e s t i g a t i o n "  i s  
ambiguous and would be d i f f i c u l t  t o  e n f o r c e .  What c o n s t i t u t e s  a " reasonab le  
i n v e s t i g a t i o n "  can and shou ld  be l e f t  t o  case by case d e t e r m i n a t i o n  by t h e  
r e f e r e e .  N o t h i n g  i n  ORS 656.262 s e t s  up s tandards to  which an i n s u r e r  must 
adhere i n  o r d e r  t o  a r r i v e  a t  co rnpensab i l i t y  d e c i s i o n s .  P e n a l t i e s  and a t t o r n e y  
f e e s  a l r e a d y  e x i s t  for  unreasonable  c la ims  h a n d l i n g  i n  ORS 656 .262(10) (a> ,  
656.382, 656.447 and 656.745. The proposed r u l e  as w r i t t e n  c o u l d  p e n a l i z e  t h e  
i n s u r e r  t h r e e  t imes  f o r  t h e  same i n f r a c t i o n .  The depar tment  shou ld  n o t  add on  
a d d i t i o n a l  a d m i n i s t r a t i v e  requ i rements  j u s t  to  p r o t e c t  workers  who have n o t  
e x e r c i s e d  t h e i r  r i g h t  t o  c h a l l e n g e  i n v e s t i g a t i v e  conduc t  o f  an i n s u r e r .  ( "N" 
IIOII) ( I I R I I )  (IITU) (flu") ( " X U )  ( f ly" )  ( I I Z I I )  (IIAAII) (IIBBII) (IIDDII) 
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RESPONSE: The d i r e c t o r  has a  r e s p o n s i b i l i t y  t o  r e g u l a t e  t h e  c l a i m  p r o c e s s i n g  
o f  t h e  i n s u r e r .  T h i s  i n c l u d e s  p a t t e r n s  o f  p r a c t i c e  g e n e r a l l y ,  as w e l l  as 
eg reg ious  i n d i v i d u a l  cases, i n  d e t e r m i n i n g  whether a  reasonab le  i n v e s t i g a t i o n  
i s  pe r fo rmed  by t h e  i n s u r e r  b e f o r e  deny ing  a  c l a i m .  We do n o t  i n t e n d  t o  
d u p l i c a t e  t h e  Board ' s  p e n a l t y  assessments. 

We agree t h a t  t h e  d e t e r m i n a t i o n  of  whether an i n v e s t i g a t i o n  was reasonable  
w i l l  be made o n  a  case by case b a s i s .  By q u o t i n g  from t h e  Department of  
J u s t i c e ' s  February  5, 1992 o p i n i o n  we have g i v e n  t h e  p a r t i e s  t h e  b e s t  guidance 
we can as t o  what c o n s t i t u t e s  a  " reasonab le  i n v e s t i g a t i o n . "  

TESTIMONY: OAR 436-60-140 proposed amendments a r e  i n a p p r o p r i a t e  as t h e y  
negate t h e  need for  examiner c e r t i f i c a t i o n .  The a d m i n i s t r a t i v e  r u l e s  p r o v i d e  
for  examiner c e r t i f i c a t i o n  and c l a i m  f i l e  a u d i t  p rocedures t o  ensure t h e  f a i r  
c l a i m  h a n d l i n g .  The e x i s t i n g  r u l e s  p r o v i d e  remedies for t h e  c o r r e c t i o n  of  
i n a p p r o p r i a t e  c l a i m  p r o c e s s i n g  by d e c e r t i f i c a t i o n  of  examiners and p e n a l t i e s  
o r  f e e s  based on  a u d i t  f i n d i n g s .  I t  i s  imposs ib le  t o  deve lop  a  s t e p  by  s t e p  
approach t h a t  must be used on each c l a i m .  ( " 3 " )  ( "L" )  ("CC") 

RESPONSE: A t  t h i s  t i m e  t h e r e  i s  n o t  an a u t h o r i z e d  process t o  d e c e r t i f y  a  
c l a i m s  examiner who may v i o l a t e  t h e  c l a i m s  p rocess ing  r u l e s .  Wi thou t  t h e  
reasonab le  i n v e s t i g a t i o n  r u l e ,  t h e r e  would be no remedy. The l i s t  o f  f a c t o r s  
have been e l i m i n a t e d  and r e p l a c e d  w i t h  language d i r e c t l y  f r o m  t h e  Department 
o f  J u s t i c e ' s  February  5,  192 o p i n i o n .  

TESTIMONY: OAR 436-60-140 shou ld  be amended t o  d e f i n e  t h e  meaning o f  t h e  
terms " reasonab le  i n v e s t i g a t i o n " ,  " reasonab ly  p ruden t  person w i t h  knowledge o f  
t h e  l e g a l  s tandards f o r  d e t e r m i n i n g  c o m p e n s a b i l i t y "  .and " l e g a l  s tandards f o r  
d e t e r m i n i n g  c o m p e n s a b i l i t y . "  ("I") 

RESPONSE: The department has quoted d i r e c t l y  f r o m  t h e  Department o f  J u s t i c e ' s  
February  5, 1992 o p i n i o n .  I t  i s  unders tood t h a t  what may be reasonable  i n  one 
c l a i m  may n o t  be reasonab le  i n  a n o t h e r .  C l a i m  examiners must now be c e r t i f i e d  
and a r e  expected t o  be t r a i n e d  i n  what i s  necessary t o  make a  d e c i s i o n  t o  
accep t  o r  deny a  c l a i m .  The a u d i t  p rocess i s  t o  determine whether t h e  
d e c i s i o n s  b e i n g  made a r e  based on s u f f i c i e n t  i n f o r m a t i o n .  

TESTIMONY: OAR 436-60-140 proposed amendment i s  s t r o n g l y  opposed as suggested 
language would be used as a  check1 i s t  t o  c ross  examine c l a i m s  examiners who 
have d e n i e d  c l a i m s  t o  b o l s t e r  p e n a l t y  and f e e  i ssues .  The r u l e  shou ld  be 
amended t o  s t a t e  o n l y  t h a t  a  reasonab le  i n v e s t i g a t i o n  shou ld  occur  b e f o r e  
deny ing  a  c l a i m .  To e s t a b l i s h  a  c h e c k l i s t  o f  a c t i o n s  t h a t  must occu r  t o  be 
cons ide red  a  reasonab le  i n v e s t i g a t i o n  and make t h e  ev idence d i s c o v e r a b l e  w i l l  
i n c r e a s e  l i t i g a t i o n .  Even t h e  Department o f  J u s t i c e  has s t a t e d :  "It i s  
i m p o s s i b l e  t o  p r o v i d e  a  l i s t  o f  s p e c i f i c  s teps t h a t  an i n s u r e r  must f o l l o w  i n  
eve ry  c l a i m s  i n v e s t i g a t i o n  t o  make t h a t  i n v e s t i g a t i o n  reasonab le . "  The 
c h e c k l i s t  s h i f t s  t h e  emphasis o f  t h e  d i s p u t e  f r o m  t h e  s u b s t a n t i v e  v a l i d i t y  o f  
t h e  d e n i a l  t o  i t s  p r o c e d u r a l  reasonableness.  The f a i l u r e  t o  f u l l y  complete 
t h e  c h e c k l i s t  can r e s u l t  i n  p e n a l t i e s  o r  t h e  d e n i a l  b e i n g  made v o i d  o r  
v o i d a b l e ,  even though t h e r e  may be no q u e s t i o n  over  t h e  c o m p e n s a b i l i t y  o f  t h e  
i n j u r y  and t h e  d e n i a l  has become f i n a l .  Suggested rep lacement  language t o  be 
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added t o  t h e  r u l e s  i s :  "The i n s u r e r  i s  r e q u i r e d  to  conduct  a  " reasonab le "  
i n v e s t i g a t i o n  based upon a l l  reasonab le  a v a i l a b l e  i n f o r m a t i o n  i n  a s c e r t a i n i n g  
whether t o  accep t  or deny any p a r t  o f  or a l l  o f  a  w o r k e r ' s  compensat ion 
clalm.ll (UFU) (IIIII) ( U L U )  ( U Q I I )  ( U R U )  ( I I S I I )  (IITII) (UUII) ( I I W I I )  (IICCV) (NEE") 

RESPONSE: The s e c t i o n  i s  amended t o  r e f l e c t  t h e  concern and i n t e n t  o f  t h e  
tes t imony .  The f a c t o r s ,  which were n o t  i n t e n d e d  as a  c h e c k l i s t ,  have been 
e l i m i n a t e d .  

TESTIMONY: OAR 436-60-140 shou ld  be amended to  p e r m i t  d e n i a l  o f a  c l a i m  o n l y  
a f t e r  r e v i e w  o f  ev idence f r o m  s teps l i s t e d  under OAR 436-60-140( l ) (a-g).  To 
a l l o w  t h e  i n s u r e r  t o  g i v e  due c o n s i d e r a t i o n  t o  t h e  c o s t  o f  t h e  i n v e s t i g a t i o n  
and l i k e l y  v a l u e  o f  t h e  c l a i m  i n  d e t e r m i n i n g  t h e  degree o f  t h e  i n v e s t i g a t i o n  
g i v e s  j u s t i f i c a t i o n  t o  t h e  i n s u r e r  t o  deny a  c l a i m  w i t h  l i t t l e  or no 
i n v e s t i g a t i o n  i f  t h e  c l a i m  was o f  l i t t l e  monetary v a l u e .  ("G") 

RESPONSE: The language used i s  a  d i r e c t  quote  f r o m  t h e  Department o f  
J u s t i c e ' s  February  5, 1992 o p i n i o n .  Each c l a i m  must be rev iewed  on i t s  own 
m e r i t s .  To r e q u i r e  e v e r y  c l a i m  t o  go t h r o u g h  t h e  same s t e p s  b e f o r e  a  d e c i s i o n  
t o  accep t  o r  deny a  c l a i m  i s  unreasonable .  The s e c t i o n  remains as w r i t t e n  
r e l a t i n g  t o  t h i s  tes t imony ,  b u t  i s  amended t o  remove r e f e r e n c e  t o  a  s t e p  by 
s t e p  process.  

TESTIMONY: OAR 436-60-140 shou ld  be amended to  p e r m i t  t h e  i n s u r e r  i t s  r i g h t  
t o  t h r e e  independent  medica l  examina t ions  w h i l e  c o n d u c t i n g  i t s  i n v e s t i g a t i o n ,  
b u t  once a  d e n i a l  o f  c o m p e n s a b i l i t y  has i ssued ,  n o t  a l l o w  f u r t h e r  examinat ions 
w i t h  " r e s p e c t  t o  any den ied c o n d i t i o n s " .  T h i s  amendment would e n f o r c e  t h e  
requ i rement  t h a t  t h e  i n s u r e r  must conduct  a  reasonab le  i n v e s t i g a t i o n  b e f o r e  
deny ing a  c l a i m .  T h i s  would a l s o  p e r m i t  any i n s u r e r  t h a t  has s o l e l y  
d i  sc la imed r e s p o n s i  b i  1  i t y  t o  c o n t i n u e  to  o b t a i n  a d d i t i o n a l  med ica l  ev idence t o  
determine t h e  c o m p e n s a b i l i t y  aspec t  o f  t h e  c l a i m  and n o t  p r e c l u d e  the  issuance 
o f  an o r d e r  under ORS 656.307. ("H") 

RESPONSE: The r u l e  p r o v i d e s  s u f f i c i e n t  p r o t e c t i o n  to  ensure a  reasonab le  
i n v e s t i g a t i o n  o c c u r s .  The i n s u r e r  i s  e n t i t l e d  t o  t h r e e  examina t ions  f o r  each 
opening o f  a  c l a i m  p r i o r  t o  o r  a f t e r  c l a i m  c l o s u r e .  The d e n i a l  o f  a  c l a i m  
does n o t  s t o p  t h e  worker from c o n t i n u i n g  t o  seek compensat ion under t h e  
workers '  compensat ion system as he lshe  may appeal t h e  d e n i a l .  The Workers' 
Compensation Board has determined t h a t  as l o n g  as such r i g h t s  a r e  a v a i l a b l e  t o  
t h e  worker,  t h e  i n s u r e r  i s  e n t i t l e d  t o  i t s  r i g h t  t o  t h r e e  i n s u r e r  medica l  
examinat ions even a f t e r  t h e  c l a i m  has been denied.  I t  has been t h e  Board 's  
l o n g s t a n d i n g  v iew t h a t  t h e  Board and i t s  Hear ings O f f i c e r s  have t h e  a u t h o r i t y  
t o  suspend proceedings un less  and u n t i l  t h e  worker submi ts  t o  t h e  i n s u r e r  
medical  examina t ion .  The d i r e c t o r  w i l l  n o t  suspend compensat ion pursuan t  to  
ORS 656.325 f o r  f a i l u r e  to  a t t e n d  t h e  i n s u r e r  medica l  examina t ion  as t h e r e  i s  
no compensation to  suspend on a  den ied c l a i m .  

TESTIMONY: OAR 436-60-140 should  be amended as i t  makes p r e v i o u s l y  
und iscoverab le  f i l e  documents ( i . e . ,  a t t o r n e y l c l i e n t  correspondence or v i d e o  
tapes used f o r  impeachment purposes) now d i s c o v e r a b l e  i n  d e t e r m i n i n g  whether 
or n o t  a  reasonab le  i n v e s t i g a t i o n  was conducted p r i o r  t o  d e n i a l .  ( " Y " )  ("CC") 



TestimonylResponse 
D i v .  60, Claims Rules 
Page No. 6  

RESPONSE: The d i r e c t o r  i n  c a r r y i n g  o u t  h i s  r e s p o n s i b i l i t y  i n  de te rmin ing  
whether o r  n o t  a  reasonable  i n v e s t i g a t i o n  was performed must have access t o  
a l l  i n f o rma t i on  con ta ined  i n  t h e  i n s u r e r s  c l a i m  r e c o r d  used t o  make t he  den ia l  
d e c i s i o n .  Th is  r u l e  does n o t  make p r e v i o u s l y  und iscoverab le  f i l e  documents 
any more d i scove rab le  than  be fo re .  I n  response t o  t h i s  concern,  t h e  r u l e  has 
been reworded t o  s t a t e :  " ( 2 )  I n  de te rm in i ng  whether an i n v e s t i g a t i o n  i s  
reasonable ,  t h e  d i r e c t o r  w i l l  o n l y  l o o k  a t  i n f o r m a t i o n  con ta ined  i n  t he  
i n s u r e r ' s  c l a i m  r e c o r d  a t  t he  t ime  o f  d e n i a l .  The i n s u r e r  may n o t  r e l y  on any 
f a c t  n o t  documented i n  t h e  c l a i m  r e c o r d  a t  t h e  t ime  o f  den ia l  t o  e s t a b l i s h  
t h a t  an i n v e s t i g a t i o n  was reasonab le . "  

TESTIMONY: OAR 436-60-140(2) should  be amended t o  d e l e t e  t h e  requ i rement  t h a t  
an i n s u r e r  document i t s  f i l e  w i t h  a  s ta tment  c l a r i f y i n g  why no f u r t h e r  
i n v e s t i g a t i o n  i s  needed. The i n s u r e r  has t he  r i g h t  t o  back up and deny a  
c l a i m  w i t h i n  2  years  f r om  t h e  da te  o f  "good f a i t h  acceptance" if f raud  o r  
m i s rep resen ta t i on  i s  a  f a c t o r .  A good c l a ims  examiner con t inues  t o  
i n v e s t i g a t e  a  c l a i m  u p ' t o  the  da te  o f  c l o s u r e  and does n o t  conclude t h e  
i n v e s t i g a t i o n  on t h e  90 th  day. Suggested language i n  p lace  o f  e x i s t i n g  
language i s :  "The i n s u r e r  s h a l l  c l e a r l y  document i n  i t ' s  c l a i m  f i l e  as t o  t he  
e f f o r t s  and r e s u l t s  o f  i t ' s  i n v e s t i g a t i o n  and t h e  bas i s  f o r  d e n i a l  o f  denied 
c l a ims . "  There should  be no need t o  document reasons f o r  acceptance o f  c la ims  
o r  why no f u r t h e r  i n v e s t i g a t i o n  i s  needed as t h e  c o s t  i n  t ime  and e f f o r t  t o  
document reasons i s  s i g n i f i c a n t ,  where as t he  reasons f o r  d e n i a l  must be 
i nc l uded  i n  t he  den ia l  i t s e l f .  ( " R " )  ( " V " )  ("EE") 

RESPONSE: The s e c t i o n  i s  amended t o  r e f l e c t  t h e  concern and i n t e n t  o f  t he  
tes t imony .  

TESTIMONY: OAR 436-60-140(3) should be amended, i f  the  proposals  a re  n o t  
wi thdrawn, t o  make i t  abundant ly  c l e a r  t h a t  a  c l a i m  can be denied whenever an 
i n s u r e r  determines i n  good f a i t h  t h a t  t h e r e  i s  s u f f i c i e n t  doubt about t h e  
compensab i l i t y  t h a t  f u r t h e r  i n v e s t i g a t i o n  w i l l  n o t  change t h e  assessment. An 
example be ing  n o t  c o n t a c t i n g  a l l  w i tnesses t h a t  d i s p u t e  t he  workers c l a i m  
be fo re  deny ing t he  c l a i m  i f  one wi tness i s  no t  immediate ly  a v a i l a b l e .  The 
Department o f  J u s t i c e  sa i d :  "An i n s u r e r  does n o t  have an a f f i r m a t i v e  
o b l i g a t i o n  t o  c l a r i f y  a l l  amb igu i t i e s  i n  t he  evidence r e l a t i n g  t o  a  c l a i m  o r  
t o  develop evidence t o  suppor t  a  c l a i m . "  I t  should  be made c l e a r  t h a t  f u r t h e r  
i n v e s t i g a t i o n  a f t e r  a  den ia l  i s  n o t  const rued as evidence t h a t  t he  den ia l  was 
premature as an i n s u r e r  may choose t o  i n v e s t i g a t e  a f t e r  a  d e n i a l  i s  appealed 
i n  o rde r  t o  cover  a l l  t h e o r i e s  o f  con ipensab i l i t y  and prepare t he  b e s t  p o s s i b l e  
defense. ( " Q " )  ( " S " )  ( " Y " )  

RESPONSE: The r u l e  has been s i g n i f i c a n t l y  changed t o  r e f l e c t  t he  concern and 
i n t e n t  o f  tes t imony .  The'new language i s  quoted d i r e c t l y  f r om  the  Department 
o f  J u s t i c e ' s  February 5 ,  1992 o p i n i o n  and recognizes t h a t  each case i s  
determined on i t s  own m e r i t s .  

TESTIMONY: OAR 436-60-140(3) and (5 )  a re  i n a p p r o p r i a t e  as they  a re  s imp ly  
statements o f  e x i s t i n g  law. P e n a l t i e s  may occur  i f  a  den ia l  i s  n o t  sus ta ined  
a t  hear ing ,  b u t  t h e  law does n o t  contemplate p e n a l t i e s  even f o r  unreasonable 
den ia l  i f  t he  d e n i a l  t u r n s  o u t  t o  be c o r r e c t  on the  m e r i t s .  To t he  e x t e n t  
t h i s  proposed subsec t ion  c o n f l i c t s  w i t h  e x i s t i n g  case law i t  would be 
i nva l  i d  . ("Nu> 
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RESPONSE: S e c t i o n  ( 3 )  has been s i g n i f i c a n t l y  changed t o  r e f l e c t  t h e  concern 
and i n t e n t  o f  t h e  genera l  p u b l i c  t e s t i m o n y ,  w h i l e  S e c t i o n  (5 )  has been d e l e t e d  
i n  i t s  e n t i r e t y .  

TESTIMONY: OAR 436-60-140(5) shou ld  be amended t o  i d e n t i f y  what s a n c t i o n s  
under t h e  Insurance  Code a r e  contemplated,  or b e t t e r  y e t ,  bee f  up t h e  p e n a l t y  
p r o v i s i o n s  o f  ORS Chapter  656 as p e n a l t i e s  for workers '  compensation c l a i m s  
p r o c e s s i n g  v i o l a t i o n s  l o g i c a l l y  shou ld  flow f r o m  Chapter 656 r a t h e r  t h a t  t h e  
Insurance  Code. ( " V " )  ("EE") 

RESPONSE: The s e c t i o n  has been removed, however, t h e  d i r e c t o r  s t i l l  has t h e  
o p t i o n  t o  i s s u e  p e n a l t i e s  p u r s u a n t  ORS 731.988 or ORS 656.745. 

13, 
Dated t h i s  day of August,  1992 

r a  T. Harmon, A d m i n i s t r a t o r ,  WCD c 
P r e s i  d i  ng Off i c e r  



LIST OF PARTIES TESrlFnNG 
AT HEARING ON 

DIVISION 60 RULES 

People T e s t i f y i n g  a t  Hear ing  on May 21, 1992 i n  Salem, Oregon: 

Jan B a i r ,  Ass t .  Small Business Ombudsman 
C h r i s  Dav ie ,  SAIF Co rpo ra t i on  
Jan Reese, U n i t e d  Grocers 
Mark Davi  son, Safeway S to res ,  and Oregon Se l f - Insurance  Assoc. 
D i ck  D i she r ,  Claims Management Se rv i ces  D i v i s i o n ,  Sedgwick James 
Jack Monroe, American Insurance  A s s o c i a t i o n  
B i  I 1  Brooks, Insurance  D i v i s i o n ,  DIF 

People T e s t i f y i n g  a t  Hear ing  on May 29, 1992 i n  Medford,  Oregon: 

Dennis Olson, H e a l t h  Fu tu re  En te rp r i ses ,  I n c . ;  Susan Olsen, 
Boi  se Cascade Corpora t ion ;  B ren t  Rigby, C r y s t a l  Spr ings  
Pack ing Company; and S c o t t  Plouse, Cowl ing and Heyse l l ,  
on beha l f  o f  Chamber o f  Medford/Jackson County 

George Thomas, Roseburg Fo res t  Products  
Adam Stamper, A t t o rney  w i t h  Cowl ing and Heyse l l  
A l l e n  Marsh/Sue Worth ington,  Medford Co rpo ra t i on ,  on  b e h a l f  

Southern Oregon Employer 's Assoc. 
Royal Inman, R i sk  Manager, Naumes, I n c .  
Mike Benke, LTM, I n c .  
Randy Lundberg, Cascade Wood Products  
Ree Ayres,  CSC, I n c .  
Tom Wood, Occupat iona l  Hea l t h  Dept. ,  Rogue V a l l e y  Medical  Center  

WRITTEN EXHIBITS: 

E" Royce, Swanson & Thomas, A t t o rneys  a t  Law, s igned by Geo f f r ey  G. 
Wren, da ted  May 4, 1992. 

" F" Roseburg Fo res t  Products,  s igned by John Clemons, Workers1 
Compensation Manager, dated May 4, 1992. 

" G" Paul S .  Bovarn ick ,  A t t o rney  a t  Law, da ted  May 7, 1992. 

"H" Royce, Swanson & Thomas, A t t o rneys  a t  Law, s igned by Douglas A.  
Swanson, dated May 4, 1992. 

"I"  Cowling & H e y s e l l ,  A t to rneys  a t  Law, s igned by H .  S c o t t  Plouse, 
dated May 7, 1992. 

" J"  Hea l t h  Fu tu re  E n t e r p r i s e s ,  I n c . ,  s igned by Dennis Ray Olson,  
V ice  P r e s i d e n t ,  dated May ' l 3 ,  1992. 

" K" Hea l t h  Fu tu re  En te rp r i ses ,  I n c . ,  s igned by Dennis Ray Olson, 
V ice  P res i den t ,  dated May 7 ,  1992. 

'I L" C r y s t a l  Spr ings Pack ing Co., I n c . ,  s igned by Bran t  Rigby, 
Personnel Manager, dated May 13, 1992. 
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" H" Med ica l  C o n s u l t a n t s  Nor thwest ,  I n c . ,  s u b m i t t e d  by B r i a n  L. 
Gran t ,  M.D., P r e s i d e n t  and Medica l  D i r e c t o r ,  da ted  May 15, 1992. 

I' Nu Weyerhaeuser, s igned  by John M. P i t c h e r ,  Corpora te  Counsel ,  
d a t e d  May 15, 1992. 

" 0" SAFECO, s i g n e d  by Cathy Olson,  U n i t  Manager, P o r t l a n d  Workers '  
Compensation Cla ims,  da ted  May 14, 1992. 

I' PI4 DIF - WCD, s i g n e d  by Tom M a t t i s ,  Manager, Compl iance S e c t i o n ,  
d a t e d  May 21, 1992. 

"Q" SAIF C o r p o r a t i o n ,  s igned  by C h r i s t o p h e r  J.T.  Dav ie ,  CPCU, 
Government A f f a i r s  C o o r d i n a t o r ,  da ted  May 20, 1992. 

'I R" U n i t e d  Grocers ,  s igned by Jan Reese, C la ims S u p e r v i s o r ,  da ted  
May 20, 1992. 

"S" John R. Munro, Government A f f a i r s  Counsel ,  da ted  May 21, 1992. 

'I T" I n d u s t r i a l  I n d e m n i t y ,  s igned  by J e r r y  Wi l son ,  A c t i o n  Cla ims 
Manager, d a t e d  May 20, 1992. 

"U" K e v i n  L.  Mannix,  S t a t e  R e p r e s e n t a t i v e ,  da ted  May 19, 1992. 

" V" L i b e r t y  Nor thwes t ,  s igned  by Char les  E. Lundeen, CPCU, Corpora te  
Counsel ,  s u b m i t t e d  May 21, 1992. 

" H" Oregon S e l f - I n s u r e r s  A s s o c i a t i o n ,  s igned  by Mark J .  Dav ison,  
V i c e  Chairman, OSIA, da ted  May 21, 1992. 

" X" The Chamber o f  MedfordIJackson County, s igned  by Royal Inman, 
Cha i rpe rson  Workers '  Compensation Committee, da ted  May 28, 1992. 

llYll B o i s e  Cascade Timber and Wood Produc ts  D i v i s i o n ,  s igned  by Susan 
S. 01 sen, da ted  May 29, 1992. 

II Z" Medford C o r p o r a t i o n ,  s igned  by A l l e n  Marsh, A d m i n i s t r a t o r  
Workers '  Corr~pensation Department,  da ted  May 29, 1992. 

" AA" Southern Oregon ~ m ~ 1 o y e r s " ~ o u n c i  1 ,  s i g n e d  by Toni  Whi t e l  ey ,  
A c t i n g  Cha i rpe rson ,  da ted  May. 28, 1.992. 

" BB" C i t y  o f  K lamath F a l l s ,  Oregon, s igned by Pa t  S i c k l e r ,  Personnel  
Manager, da ted  May 29, 1992. 

" CC" Naumes, I n c . ,  s igned  by Royal Inman, da ted  May 28, 1992. 

" DD" CSC I n c . ,  s i g n e d  by Ree Ayers ,  Corpora te  P e r s o n n e l l S a f e t y  
A d m i n i s t r a t o r ,  dated May 29, 1992. 

" EE" SAIF C o r p o r a t i o n ,  s igned  by C h r i s t o p h e r  J.T. Dav ie ,  CPCU, 
Government A f f a i r s  C o o r d i n a t o r ,  da ted  May 22, 1992. 




