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EXHIBIT "CD 

BEFORE THE DIRECTOR OF THE 
DEPARTMENT OF INSURANCE AND FINANCE 

OF THE STATE OF OREGON 

In the Matter of the Amendment 
of Rules Governing Claims 
Administration (OAR Chapter 436, 
Workers' Compensation Division, 
Division 60), 

) 
) 
) 
) 
) 

SUMMARY OF TESTIMONY 
AND AGENCY RESPONSES 

This document relates to the Order of Adoption, weD Administrative Order 
4-1987, in the above referenced matter, It constitutes and contains a summary 
of the significant data, views, and arguments contained in the hearing 
record. It includes data submitted in accordance with the announcement that 
additional material could be submitted until November 13, 1987. 

The purpose of this summary is to provide the Director with a record of the 
recommended agency conclusions about the major issues raised. 

The amendment of the rules was announced in the Secretary of State's 
Administrative Rules Bulletin dated October 15, 1987. A public hearing was 
held on November 3, 1987. The Hearing 'was subsequently adjourned at 10:10 
a.m. until November 13. 1987, to receive additional written testimony. During 
the hearing and intervening period interested persons presented written 
statements, arguments and recommendations in regard to the proposed rules, 
The major issues raised were: 

TESTIMONY: The workers' compensation system should be changed so in accepted 
cases in which an insurer has issued a partial denial of compensability or of 
medical services, the insurer has the burden of proof. 

RESPONSE: This proposal requires statutory amendment and cannot be changed by 
rule. 

TESTIMONY: Mandatory penalties should be established for an insurer violation 
in complying with the literal discovery requirements of the present 
administrative rules. 

RESPONSE: This proposal requires amendment to the ~orkers' Compensation Board 
administrative rules and cannot be accomplished by change to Claims 
Administration rules. 



TESTIMONY: A s t r u c t u r e d  fee  schedule should be es tab l ished f o r  charges made by 
t h e  medical p ro fess ion  t o  a t to rneys  represent ing i n j u r e d  workers. 

RESPONSE: Thi s proposal requ i res  e i t h e r  amendment t o  the  Workers ' Compensation 
Board o r  Medical Serv ices admin i s t ra t i ve  r u l e s  and cannot be accomplished by 
change t o  Claims Admin i s t ra t i on  r u l e s .  

TESTIMONY: Sect ion  (1) o f  60-005 should be amended t o  add t o  the  d e f i n i t i o n  o f  
"Aggravat ion"  the  sentence: "The increase o f  symptoms alone i s  no t  grounds f o r  
an aggravat ion."  This  would be cons is ten t  w i t h  the  1986 Supreme Court case 
Smith v .  SAIF, 302 O r  396 (19861, addressing the aggravat ion issues and 
p e r t i n e n t  c r i t e r i a  t o  meet such burden o f  e s t a b l i s h i n g  aggravat ion.  

RESPONSE: Case law should be c o d i f i e d  by s t a t u t e  r a t h e r  than admin i s t ra t i ve  
r u l e .  The sec t i on  remains as w r i t t e n .  

TESTIMONY: Sect ion  (2) o f  60-005 should be amended t o  i nc lude  i n  the  
d e f i n i t i o n  o f  "A t tend ing  Physic ian"  the  language "andfor coord ina t ion"  a f t e r  
t he  word " t rea tment "  and before  the word "o f . "  The added language would 
c l a r i f y  t h a t  t h e  a t tend ing  phys ic ian  i s  responsib le f o r  necessary r e p o r t i n g  
and c o o r d i n a t i o n  o f  r e s u l t s  from r e f e r r i n g  workers t o  s p e c i a l t y  consul tants.  

RESPONSE: The c u r r e n t  d e f i n i t i o n  i s  congruous w i t h  the  medical ru les  
d e f i n i t i o n .  The s e c t i o n  remains as w r i t t e n .  

TESTIMONY: Sect ion (2) o f  60-010 should be amended t o  c l a r i f y  whether 
f i r s t - a i d  prov ided by a  company nurse o r  doctor  becomes medical serv ices under 
t h i s  s e c t i o n  and, t he re fo re ,  requ i res  the  f i l i n g  o f  a  c la im.  

RESPONSE: 'The d e f i n i t i o n  o f  "medi ca l  serv ices"  i n  the sec t i on  describes such 
serv ices  as any medical t reatment which i s  normal ly  prov ided f o r  an i n j u r y  by 
a  1  i censed i n d i v i d u a l  , regard1 e s s  o f  who provides i t ,  o r  where i t  i s  
prov ided.  This  means i f  i t  were no t  f o r  a  medical p r a c t i t i o n e r  being 
a v a i l a b l e  a t  t he  s i t e  o f  the  i n j u r y ,  the worker would have t o  be sent t o  a  
doc to r  o r  h o s p i t a l  . The cu r ren t  d e f i n i t i o n  i s  se l f -exp lanatory .  The sec t ion  
remains as w r i t t e n .  

TESTIMONY: Sect ion (3 )  o f  60-010 r e q u i r i n g  a  pena l ty  aga ins t  an employer who 
i s  de l i nquen t  i n  r e p o r t i n g  claims t o  i t s  i nsu re r  should have the pena l ty  
enforced d i r e c t l y  by the  Workers' Compensation D i v i s i o n  t o  the employer. 

RESPONSE: The r u l e s  a l ready  prov ide f o r  pena l ty  enforcement d i r e c t l y  t o  the 
employer. The sec t i on  remains as w r i t t e n .  

TESTIMONY: Sect ion  (2 )  o f  60-020 should be amended t o  the e f f e c t  t h a t  the 
three-day w a i t i n g  pe r iod  would not  apply where a  worker m i s s e s  four teen 
consecut ive days o f  t ime loss  a t  any t ime i n  the f i r s t  t h i r t y  days f o l l o w i n g  
the  i n j u r y .  

RESPONSE: The s t a t u t e  i n  656.210(3) does not  p rov ide  f o r  a  t h i r t y  day per iod  
i n  which t o  app ly  o r  no t  apply the three-day w a i t i n g  per iod .  The sec t ion  
remai ns as w r i  t t e n .  



TESTIMONY: Sect ion  (2) o f  60-020 should be f u r t h e r  def ined t o  c l a r i f y  t h a t  the  
three-day wal t i n g  p e r i o d  i s  t h ree  consecut ive days away from work and not  j u s t  
t h r e e  consecut ive calendar days, regardless i f  worked. 

RESPONSE: The s t a t u t e  i n  656.210(3) describes t h e  w a i t i n g  p e r i o d  o n l y  as the  
f i r s t  t h r e e  calendar days a f t e r  t h e  worker leaves work and does n o t  r e s t r i c t  
i t  t o  days away f rom work. The sec t i on  remains as w r i t t e n .  

TESTIMONY: Sect ion  (3) o f  60-020 should be f u r t h e r  de f ined t o  i nc lude  the  
phrase a f t e r  t h e  word "work" i n  t h e  f i r s t  sentence and before  the  word " f o r " :  
"and t h e  r e q u i r e d  leave i s  reasonable and necessary." The added language 
would d e t e r  workers who might  abuse the  system from schedul ing necessary 
medical care  o r  t rea tment  du r ing  t h e  e a r l y  p a r t  of a  s h i f t  j u s t  t o  rece ive  
t ime loss  payments. 

RESPONSE: To r e s t r i c t  t h e  worker i n  schedul ing medical care and t reatment  i s  
n o t  i n  keeping w i t h  t h e  i n t e n t  o f  t he  new law. Medical care and t reatment  i s  
scheduled w i t h  t h e  agreement o f  t h e  doctor  and a v a i l a b l e  open appointments. 
The s e c t i o n  remains as w r i t t e n .  

TESTIMONY: Sect ion  (3) o f  60-020 should be f u r t h e r  de f ined t o  i nc lude  the  
phrase a f t e r  t he  word " i n j u r y "  i n  t h e  f i r s t  sentence and before  the  word " i s " :  
"who has n o t  been determined t o  be med ica l l y  s t a t i o n a r y . "  The added language 
makes i t  c l e a r  t h a t  t h e  worker i s  o n l y  t o  be compensated f o r  t he  t ime missed 
t h a t  i s  necessary f o r  t h e  medical examination and does n o t  cont inue u n t i l  the  
worker became medi c a l l  y  s t a t i o n a r y .  

RESPONSE: The s e c t i o n  i s  amended t o  r e f l e c t  the  concern and i n t e n t  o f  the 
test imony.  

TESTIMONY: Sect ion  ( 3 )  of 60-020 should be f u r t h e r  de f ined t o  i nc lude  the  
phrase i n  p lace  o f  t h e  word "au i n  the f i r s t  sentence and before  the  word 
"per iod" :  "any s ing le . "  The added language makes i t  c l e a r  t h a t  the  4 hours 
absence i s  f o r  each absence which exceeds 4 hours and n o t  f o r  a  cumulat ive 
p e r i o d  o f  4 hours. 

RESPONSE: The s e c t i o n  i s  amended t o  r e f l e c t  the-concern  and i n t e n t  o f  the 
test imony.  

TESTIMONY: Sect ion  (3) o f  60-020 should be f u r t h e r  def ined t o  inc lude the 
phrase a f t e r  t he  word " rece ive"  i n  the f i r s t  sentence and before the word 
"medical":  "employer o r  i n s u r e r  scheduled mandatory." The added language 
c l a r i f i e s  t h a t  t h e  worker w i  11 o n l y  be pa id  i f  1 eaving work t o  a t tend a  
mandatory medical c o n s u l t a t i o n  o r  examination requ i red  by the  employer o r  
i nsurer .  

RESPONSE: The s t a t u t e  i n  656.210(4) does not  l i m i t  t he  r e c e i p t  o f  temporary 
d i sab i  li t y  t o  o n l y  employer o r  i n s u r e r  scheduled medical consul t a t i o n ,  
examinat ion o r  t rea tment .  The proposal i s  not  adopted. 



TESTIMONY: Sect ion  (7) o f  60-020 i s  u n r e a l i s t i c  o r  u n f a i r  t o  the  p a r t i e s  
i n v o l v e d  t o  suggest the  i n s u r e r ,  employer and worker ge t  together  and work o u t  
a reasonabl e wage t o  determi ne temporary d i  sabi 1 i t y  benefi t s  i n s i  tua t ions  no t  
covered by ORS 656.210 o r  t h i s  sect ion.  The p a r t i e s  should be ab le  t o  come t o  
the  Di r e c t o r  f o r  r e s o l  u t i  on. 

RESPONSE: The D i r e c t o r  would no t  be ab le  t o  conf i rm the  i n t e n t  a t  the  t ime o f  
h i r e .  The r e s o l u t i o n  o f  such a d ispute  i s  by hear ing.  The sec t ion  remains as 
w r i t t e n .  

TESTIMONY: Sec t i on  (7) o f  60-020 should be f u r t h e r  de f ined t o  i nc lude  the  
sentence: "Dispute i n v o l v i n g  the  s e t t i n g  o f  a reasonable wage w i l l  be resolved 
by an o rde r  o f  the  D i r e c t o r . "  An a d m i n i s t r a t i v e  dec is ion  from the  D i r e c t o r  i s  
the  qu i ckes t  way t o  reso l ve  a cont inued d i spu te  over a worker 's  wages. 

RESPONSE: A d i s p u t e  i n v o l v i n g  the  s e t t i n g  o f  a reasonable wage i s  a mat ter  
concerning a c l a i m  and should be resolved by hear ing  i n  accordance w i t h  ORS 
656.283. The sec t i on  remains as w r i t t e n .  

TESTIMONY: Subsect ion (7)(a)  of 60-020 should be amended t o  f i g u r e  the  r a t e  o f  
compensation f o r  workers "employed on c a l l  basis"  on a pe r iod  o f  52 weeks 
r a t h e r  than 26 weeks. This  method would prov ide  f o r  averaging a seasonal 
worker 's  earn ings t o  i nc lude  per iods  where the  worker woilld no t  be working 
even i f  heal thy .  

RESPONSE: The prev ious 52 weeks o f  employment may n o t  r e f l e c t  the  cur ren t  
earn ing  power o f  the  worker. The subsect ion remains as w r i t t e n .  

TESTIMONY: Subsect ion (7)(d)  o f  60-020 should be amended t o  base temporary 
d i s a b i l i t y  rece ived on what o t h e r  workers of comparable pay scale and rank are 
making a t  t ime  o f  i n j u r y  and throughout the  recovery per iod,  r a t h e r  than on an 
automat ic  f i v e  day work week f o r  a worker employed t h r o l ~ g h  a union h a l l  c a l l  
board. 

RESPONSE: The proposed i n fo rma t ion  would be d i f f i c u l t  f o r  t he  i nsu re r  t o  
o b t a i n  t i m e l y ,  thus making i t  a d d i t i o n a l l y  d i f f i c u l t  f o r  t he  i nsu re r  t o  pay 
temporary d i s a b i l i t y  t ime ly .  A standard o f  employment i s  necessary f o r  a 
un ion  worker as they  have no con t ro l  over the  type o r  l eng th  o f  employment 
when o p e r a t i n g  o u t  o f  a union h a l l .  The subsect ion remains as w r i t t e n .  

TESTIMONY: Sect ion  (3 )  o f  60-030 should be amended t o  i nc lude  the  phrase a t  
the  end o f  the  sentence: " o r  i s  found e l i g i b l e  fo r  and receives unemployment 
compensation." This  change w i l l  make the  r u l e  cons is ten t  w i t h  the  recent  
Oregon Court o f  Appeals dec i s ion  Wells v.  Pete Walker's Auto Bodv, 86 O r  App 
739 (1987). 

RESPONSE: Case law should be c o d i f i e d  by s t a t u t e  r a t h e r  than admin i s t ra t i ve  
r u l e .  The sec t i on  remains as w r i t t e n .  



TESTIMONY: S e c t i o n  (1 )  o f  60-050 should n o t  be amended as proposed as i t  
r e l a t e s  t o  changing t h e  language f rom "compensable i n j u r y "  c l a i m  t o  
" d i s a b l i n g "  c l a i m .  I t  i s  f e l t  t h a t  medical  se r v i ces  f o r  a l l  c l a ims  shou ld  be 
p a i d  by  t h e  i n s u r e r  and t h a t  if t h e  employer chooses t o  pay t h e  amount o f  $500 
p e r  c l a i m  f o r  a  n o n d i s a b l i n g  c la im,  t h a t  t h e  employer re imburse  t h e  i n s u r e r .  

RESPONSE: The s e c t i o n  i s  amended t o  r e f l e c t  t h e  concern and i n t e n t  o f  t h e  
tes t imony .  

TESTIMONY: S e c t i o n  (2) o f  60-050 should  be amended t o  c l a r i f y  what c o n s t i t u t e s  
an i n d u s t r i a l  a c c i d e n t  t h a t  r e q u i r e s  eye g lasses t o  be a  compensable medica l  
expense. 

RESPONSE: The s e c t i o n  i s  amended t o  r e f l e c t  t h e  concern and i n t e n t  o f  t h e  
t e s t i m o n y  b y  r e p l a c i n g  t h e  words " i n d u s t r i a l  acc i den t "  w i t h  "compensabl e  
i n j u r y . "  The d e f i n i t i o n  o f  compensable i n j u r y  i s  p rov i ded  i n  ORS 
656.005(7)(a). 

TESTIMONY: S e c t i o n  (6 )  o f  60-050 should r e f l e c t  a  p o l i c y  and procedure on how 
t h e  employer w i l l  pay t h e  amount o f  $500 pe r  c l a i m  f o r  a  n o n d i s a b l i n g  c l a i m  
w h i l e  p r o v i d i n g  necessary  i n f o r m a t i o n  t o  t h e  i n s u r e r ,  so medica l  s e r v i c e s  p a i d  
b y  t h e  employer a r e  n o t  charged aga ins t  t h e  employer 's  exper ience  r a t i n g .  

RESPONSE: Temporary r u l e  OAR 436-60-055 w i l l  be i ssued  t o  r e f l e c t  t h e  concern 
and i n t e n t  o f  t h e  t es t imony .  

TESTIMONY: S e c t i o n  (6 )  o f  60-050 should be amended t o  i n c l u d e  s e l f - i n s u r e d  
employers when p e r m i t t i n g  t h e  employer t o  pay amounts n o t  t o  exceed $500 p e r  
c l a i m  f o r  medica l  s e r v i c e s  f o r  a  nond i sab l i ng  c l a im .  

RESPONSE: S e c t i o n  (6)  o f  60-050 has been d e l e t e d  and t h e  s u b j e c t  i s  addressed 
i n  60-055. The new r u l e  r e f l e c t s  t h e  concern and i n t e n t  o f  t h e  tes t imony .  

TESTIMONY: S e c t i o n  ( 1 )  o f  60-060 should n o t  be amended t o  r e q u i r e  approva l  by 
Compliance o f  permanent p a r t i a l  d i s a b i l i t y  awards l e s s  than  64 degrees, when 
t h e  aggregate t o t a l  o f  a l l  awards i s  g r e a t e r  than  64 degrees. The proposed 
change would i n c r e a s e  paper  work, add expense t o  t h e  system and does n o t  
b e n e f i t  t h e  worker .  

RESPONSE: The s e c t i o n  i s  amended t o  r e f l e c t  t he  concern and i n t e n t  o f  t h e  
t es t imony .  

TESTIMONY: Sec t i ons  (1) - (13)  o f  60-060 should  be e l i m i n a t e d  as Workers' 
Compensation D i v i s i o n  i n t e r v e n t i o n  i n  t h e  method of  lump sum payment o f  a  
permanent p a r t i a l  d i  sab i  1  i t y  award i s  unnecessary and causes an agg rava t i on  t o  
b o t h  t h e  worker  and t h e  i n s u r e r .  

RESPONSE: The s t a t u t e  i n  ORS 656.230(1) r e q u i r e s  t he  D i r e c t o r ' s  approva l  o f  a 
lump sum, where t h e  award f o r  permanent p a r t i a l  d i s a b i l i t y  exceeds 64 
degrees. The r u l e  remains as w r i t t e n .  



TESTIMONY: S e c t i o n  (8) o f  60-060 should  be amended t o  change f rom f i v e  work ing 
days t o  t e n  work ing  days t h e  t ime  p e r i o d  i n  which t h e  pay ing  agent must pay an 
approved lump sum. The f i v e  work ing  days i s  b e l i e v e d  t o  be unnecessa r i l y  
r e s t r i  c t i v e .  

RESPONSE: The worker  i n  many s i t u a t i o n s  has an emergency need f o r  t h e  monies 
reques ted  and an extended p e r i o d  o f  t ime  f o r  t h e  i n s u r e r  t o  make payment cou ld  
cause a h a r d s h i p  on t h e  worker.  The s e c t i o n  remains as w r i t t e n .  

TESTIMONY: S e c t i o n  ( 1 )  o f  60-070 should  be amended t o  p r o v i d e  c h i l d  ca re  
a s s i s t a n c e  t o  a  s i n g l e  pa ren t  who cannot p r o v i d e  adequate ca re  due t o  b e i n g  
d i s a b l e d .  E l i g i b i l i t y  f o r  c h i l d  c a r e  shou ld  be determined by t h e  D i r e c t o r .  

RESPONSE: C h i l d  c a r e  ass i s t ance  i s  a v a i l a b l e  t o  t h e  worker  i n  case by case 
s i t u a t i o n s .  To e s t a b l i s h  by  r u l e  a  s tandard o f  e l i g i b i l i t y  f o r  c h i l d  ca re  
c o u l d  r e s u l t  i n  b e i n g  t o o  r e s t r i c t i v e  i n  a  s p e c i f i c  s i t u a t i o n .  The s e c t i o n  
remains as w r i t t e n .  

TESTIMONY: Subsec t ion  (2 ) (b )  o f  60-070 shou ld  be amended t o  n o t  r e q u i r e  
re imbursement  o f  t r a n s p o r t a t i o n  cos t s  f o r  t r a v e l  by an i n j u r e d  worker t o  h i s  
emp loyer ' s  p l a c e  o f  bus iness t o  c o l l e c t  compensation b e n e f i t s .  Such a 
r e q u i  rement d iscourages  c o n t a c t  between t h e  employer and i n j u r e d  worker. 

RESPONSE: Employer s u p p o r t i v e  communication w i t h  a  worker  can occur  separate  
f r om  t h e  payment o f  compensation checks by t h e  m a i l i n g  o f  t h e  checks d i r e c t l y  
t o  t h e  worker .  The subsec t ion  remains as w r i t t e n .  

TESTIMONY: S e c t i o n  ( 1 )  o f  60-090 should  be amended t o  change t h e  word 
"examina t ions"  t o  "examiners" as i t  r e l a t e s  t o  independent  examinat ions 
a l l owed  t h e  i n s u r e r .  I t  i s  f e l t  t h a t  "examina t ions"  i s  r e s t r i c t i v e  and t h a t  
as many examina t ions  as a r e  reasonable  and necessary  should  be a l lowed,  b u t  
examina t ions  must be l i m i t e d  t o  no more than  t h r e e  independent examiners. 

RESPONSE: The s t a t u t e  i n  ORS 656.325(1) p rov i des  f o r  no more than t h r e e  
"examina t ions"  w i t h o u t  a u t h o r i z a t i o n  by t h e  D i r e c t o r .  The recommended change 
i s  n o t  i n  keep ing  w i t h  t h e  i n t e n t  o f  t h e  s t a t u t e .  The s e c t i o n  remains as 
w r i t t e n .  

TESTIMONY: Subsec t ion  ( 3 ) ( f )  o f  60-090 should  be amended t o  c l a r i f y  what i s 
"necessary"  and " reasonable  c o s t "  o f  c h i l d  ca re .  A s p e c i f i c  maximum fee  
s i m i l a r  t o  t h a t  f o r  l odg ing ,  food o r  mi leage reimbursement should be 
e s t a b l i s h e d .  Suggested c l a r i f i c a t i o n  i s  c h i l d  ca re  i s  n o t  reimburseabl  e  
d u r i n g  t h e  w o r k e r ' s  normal work s h i f t  o r  i f  t h e  c h i  l d  i s  ove r  12 years  o f  age. 

RESPONSE: Subsec t ion  60-070(2)(b) i s  amended t o  r e f l e c t  t h e  concern and i n t e n t  
o f  t h e  t e s t i m o n y  by  making re fe rence  t o  payment o f  c h i l d  ca re  a t  t he  
a p p l i c a b l e  r a t e  p r e s c r i b e d  by t h e  Department o f  Human Resources, C h i l d r e n  
Se rv i ces  D i v i s i o n  o f  t h e  S t a t e  o f  Oregon. 



TESTIMONY: Subsec t ion  ( 3 ) ( f )  o f  60-090 should be amended t o  i d e n t i f y  what k i n d  
o f  t h i n g s  make up " o t h e r  r e l a t e d  serv ices ' . "  

RESPONSE: ORS 656.325 desc r i bes  " r e l a t e d  se rv i ces "  b u t  does no t  l i m i t  t h e  
d e f i n i t i o n  o f  i t . Re la ted  se rv i ces  i s  determined i n  case by  case s i t u a t i o n s .  
To e s t a b l i s h  by  r u l e  a  d e f i n i t i o n  o f  r e l a t e d  se rv i ces  c o u l d  r e s u l t  i n  be ing  
t o o  r e s t r i c t i v e  i n  a  s p e c i f i c  s i t u a t i o n .  The subsec t ion  remains as w r i t t e n .  

TESTIMONY: S e c t i o n  (6 )  o f  60-090 should  be amended t o  r e q u i r e  t h e  wo rke r ' s  
copy o f  t h e  i n s u r e r ' s  r eques t  t o  Compliance f o r  consent t o  suspension of  
compensat ion be sen t  b y  r e g i s t e r e d  m a i l  t o  t h e  worker t o  know i f  t h e  worker 
r e c e i v e s  t h e  n o t i f i c a t i o n  t h a t  t h e y  have 10 days t o  respond t o  t h e  reques t .  

RESPONSE: The s e c t i o n  and s i m i l a r  sec t i ons  i n  60-100, 60-110 and 60-120 a r e  
amended t o  r e f l e c t  t h e  concern and i n t e n t  o f  t h e  t es t imony  by  making a  s i m i l a r  
r equ i r emen t  as p r e s c r i b e d  b y  OAR 438-05-065 f o r  t h e  d e l i v e r y  o f  t h e  n o t i c e  o f  
d e n i a l  t o  t h e  worker .  

TESTIMONY: Add a  new r u l e  60-115 t o  p r o v i d e  f o r  a  procedure t o  reques t  f o r  
consent  t o  suspend compensation f o r  a  worker who has been conv i c t ed  o f  a  c r ime 
and i s  i n c a r c e r a t e d .  Th i s  a d d i t i o n  would recogn ize  by  r u l e  t h e  h o l d i n g  o f  t h e  
Oregon Supreme C o u r t  i n  C u t r i q h t  v .  Weverhaeuser Company, 299 Or 290 (19851, 
t h a t  t i m e  l o s s  payments a r e  wage replacement and t h a t  i n d i v i d u a l s  who a r e  
w i t hd rawn  f r o m  t h e  l a b o r  f o r c e  a re  i n e l i g i b l e .  

RESPONSE: The t e r m i n a t i o n  o f  b e n e f i t s  f o r  i n c a r c e r a t i o n  i s  n o t  a  suspension o f  
b e n e f i t s  as desc r i bed  under ORS 656.325 which concerns o n l y  suspension o f  
b e n e f i t s  f o r  v o l u n t a r y  f a i l u r e  b y  t h e  worker .  The suspension o f  b e n e f i t s  
d u r i n g  i n c a r c e r a t i o n  should  be by  l e g i s l a t i v e  law change and n o t  by  r u l e .  The 
new r u l e  i s  n o t  added. 

TESTIMONY: S e c t i o n  (2)  o f  60-150 should be amended t o  p l a c e  s e l f - i n s u r e d  
employers w i t h  t h i r d  p a r t y  a d m i n i s t r a t o r s  i n  t h e  same ca tego ry  as guaranty  
c o n t r a c t  i n s u r e r s ,  so t h e  90 percen t  requi rement  f o r  t i m e l y  f i r s t  payment o f  
compensat ion a p p l i e s  o n l y  t o  se l  f-admi n i  s t e red  se l  f-i nsured employers. The 
argument a t  t h e  o r i g i n a l  hear ings  on t h i  s requ i rement  t h a t  se l  f-i nsured 
employers do n o t  have t o  deal  w i t h  m a i l i n g  o f  t h e  f i r s t  a c c i d e n t  r e p o r t  t o  
t h e i r  i n s u r e r s  does n o t  app l y  i n  a  t h i r d  p a r t y  admin is te red  s e l f - i n s u r e d  
program. I f  t h e  s tandard  remains a t  90 percen t  f o r  a  t h i r d  p a r t y  admin is te red  
s e l f - i n s u r e d ,  t h e  s tandard  should app l y  o n l y  t o  t h e  s e r v i c e  company as a  
who1 e, n o t  t o  each i n d i v i d u a l  employer. Th i s  w o i ~ l d  accommodate s i t u a t i o n s  
where t h e r e  a r e  o n l y  a  smal l  number o f  c la ims  f o r  a  s e l f - i n s u r e d  employer. 

RESPONSE: The reason f o r  t h e  d i f f e r e n c e  o f  the  80 percen t  and 90 percent  
between t h e  i n s u r e r  and se l f - i n su red  employer i s  t h a t  t h e  s e l f - i n s u r e d  
employer has t h e  a b i  1  i t y  t o  c o n t r o l  r e p o r t i n g  a  c la im.  The i n s u r e r  l acks  t he  
a b i l i t y  t o  c o n t r o l  t h e  f i v e  day p e r i o d  p rov i ded  by law f o r  t he  employer t o  
r e p o r t  a  c l a i m .  The s e c t i o n  remains as w r i t t e n .  



TESTIMONY: S e c t i o n  ( 3 )  o f  60-180 should  be amended t o  read: "Wi th  t h e  consent 
o f  t h e  Workers '  Compensation Board, Own Mot ion  c l a ims  a r e  s u b j e c t  t o  t h e  
p r o v i s i o n s  o f  t h i s  r u l e . "  T h i s  amendment would e x p e d i t e  compensation t o  
c l a i m a n t s  who c u r r e n t l y  a r e  denied compensation due t o  l a c k  o f  a u t h o r i t y  by  
Compl i ance. 

RESPONSE: The s e c t i o n  i s  amended t o  r e f l e c t  t h e  concern and i n t e n t  o f  t h e  
t es t imony .  

TESTIMONY: Subsec t i on  ( l ) ( b )  o f  60-200 should be amended t o  c l a r i f y  what i s  
meant by  "Repeated ly . "  More t han  once can be i n t e r p r e t e d  t o  mean t h a t  i t  
occurs  more t han  once i n  any y e a r  o r  i n  an i n d e f i n i t e  p e r i o d  o f  t ime .  

RESPONSE: The subsec t i on  i s  amended t o  r e f l e c t  t h e  concern and i n t e n t  o f  t h e  
tes t imony .  

Hav ing rev iewed and cons idered  a l l  t h e  data,  v iews and arguments presented,  I 
hereby submi t  t h i s  r e p o r t  as a  summary o f  s ta tements  g i v e n  and e x h i b i t s  
r ece i ved ,  and recommend t h e  adop t ion  o f  t he  amendments t o  t h e  r u l e s  t o  
cor respond w i t h  t h e  above responses t o  t he  tes t imony .  

Dated t h i s  12, day o f  December, 1987. 

Department o f  Insurance  and Finance 
Workers ' Compensati on Di  v i  s i  on 

F L 7  d"+ 
Fred Segres t ,  Deputy d m i n i s t r a t o r  
P r e s i d i n g  O f f i c e r  



WCD Admi n i  s t r a t i  ve Order 4-1 987 

BEFORE THE DIRECTOR OF THE 18 3 23 '87 
DEPARTMENT OF INSURANCE AND FINANCEsAi3, 

OF THE STATE OF OREGON S E C F ~  

I n  t he  M a t t e r  o f  t he  Amendment . . 

o f  Rul es Governi ng Cl aims 1 
Admi n i  s t r a t i o n  (OAR Chapter 436, 1 
Workers' Compensation D i v i s i o n ,  1 
Di v i  s i  on 60). 1 

ORDER OF ADOPTION 

The D i r e c t o r  o f  t h e  Department o f  Insurance and Finance, pursuant t o  h i s  
general r u l e  making a u t h o r i t y  under ORS 656.726(3) and i n  accordance w i t h  the  
procedure prov ided by ORS 183.335, amends OAR Chapter 436, Workers' 
Compensation D i v i s i o n ,  D i v i s i o n  60, Claims Admini s t r a t i o n .  

On October 1, 1987, t h e  Workers' Compensation D i v i s i o n  f i l e d  No t i ce  o f  Pub l ic  
Hearing w i t h  t h e  Secre tary  of  S t a t e  t o  amend r u l e s  governing claims 
admin i s t ra t i on .  The Statement of Need and Legal A u t h o r i t y  and t h e  Statement 
o f  F i s c a l  Impact were a l s o  f i  1  ed w i  t h  t h e  Sec re ta ry  o f  State.  

Copies o f  t h e  n o t i c e  were mai 1  ed t o  i n t e r e s t e d  persons i n  accordance w i th  ORS 
183.335(7) and OAR 436-01-000 and t o  those on t h e  D i v i s i o n ' s  d i s t r i b u t i o n  
m a i l i n g  l i s t  as t h e i r  i n t e r e s t  i n d i c a t e d .  The n o t i c e  was publ ished i n  the  
October 15, 1987, Secre tary  of S t a t e ' s  A d m i n i s t r a t i v e  Rule B u l l e t i n .  

On November 3, 1987, t h e  p u b l i c  hea r ing  was h e l d  as announced. A  summary o f  
t h e  w r i  t t e n  test imony and agency responses t h e r e t o  i s  conta ined i n  Exhi b i  t 
"C. " Th is  summary i s  on f i l e  and a v a i l a b l e  f o r  p u b l i c  i nspec t i on  between the  
hours of 8 a.m. and 5 p.m., normal work ing days Monday through Fr iday  i n  the 
Admin i s t ra to r ' s  O f f i c e ,  Workers ' Compensation Di v i  s ion,  Room 200, Labor & 
I n d u s t r i  es Bldg, Salem, Oregon 97310. 

Having reviewed and considered t h e  reco rd  o f  p u b l i c  hear ing  and being f u l l y  
advised, I make the  f o l l o w i n g  f i nd ings :  

a. The app l i cab le  r u l e  making procedures have been fol lowed. 
b. The r u l e s  a re  w i t h i n  t h e  D i r e c t o r ' s  a u t h o r i t y .  
c. The r u l e s  being adopted are a  reasonable a d m i n i s t r a t i v e  i n t e r p r e t a t i o n  o f  

t h e  s t a t u t e s  and a re  r e q u i r e d  t o  c a r r y  o u t  s t a t ~ ~ t o r y  responsi b i  1 i ti es. 

REC'D W.C.D. 



Order o f  Adopt1 on 
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I T  I S  THEREFORE ORDERED THAT: 

(1) Rules Governing Claims Admin i s t ra t i on ,  OAR Chapter 436, D i v i s i o n  60, as 
s e t  f o r t h  i n  E x h i b i t  "A" a t tached here to ,  c e r t i f i e d  a t r u e  copy and 
hereby made p a r t  o f  t h i s  o rder ,  i s  adopted e f f e c t i v e  January 1, 1988. 

(2) A c e r t i f i e d  t r u e  copy o f  t h e  Order o f  Adoption and these ru les ,  w i t h  
E x h i b i t  "0" consi s t 1  ng o f  t h e  C i t a t i o n  o f  S t a t u t o r y  Au tho r i t y ,  Statement 
o f  Need, Documents Re1 l e d  on and F l  sca l  Impact Statement, a t tached hereto 
and hereby made a p a r t  o f  t h i s  o rder ,  be f i l e d  w i  t h  t h e  Secretary o f  
S ta te .  

(3) A copy o f  t h e  r u l e s  and a t tached E x h i b i t  "0" be f i l e d  w i t h  the 
L e g i s l a t i v e  Counsel pursuant  t o  t h e  p r o v i s i o n s  of ORS 183.715 w i t h i n  ten  
days a f t e r  f i  l i n g  w i t h  t h e  Secre tary  o f  S ta te .  

Dated t h i s  day o f  December, 1987. 

Department of Insurance and Finance 

D i s t r i b u t i o n :  A through N: P through V; 
Plus Y through AA; CC; EE; LL 



EXHIBIT  "A" 

CHAPTER 436 
DEPARMENT OF INSURANCE AND FINANCE 

WORKERS' OMPENSATION D IV IS ION 
D I V I S I O N  60, CLAIMS ADHINISTRATION 

TABLE OF ONTENTS 

A u t h o r i t y  f o r  Rules 

Purpose 

A p p l i c a b i l i t y  o f  Rules 

De f i  n i  ti ons 

Admi n i  s t r a t i o n  o f  Rules 

Admi n i  s t r a t i  ve Revi ew 

Report i  ng Requi rements 

Not ice  t o  Worker's A t to rney  

Payment o f  Temporary Tota l  D i  sabi 1 i t y  Compensation 

Payment o f  Temporary P a r t i a l  D i s a b i l i t y  Compensation 

Payment o f  Permanent P a r t i  a1 Dl sabi 1 i t y  Compensation 

Payment o f  Medi ca l  Serv i  ces ; Choi ce o f  A t tend i  ng 
Physic ian 

Lump Sum Payment o f  Permanent P a r t i a l  D i s a b i l i t y  Awards 

Reimbursement o f  Re1 a ted Services Cost t o  a Worker 

Consent t o  Suspension o f  Compensation 
o r  Reduction o f  Bene f i t s  Awarded t h e  Worker 

Request f o r  Consent t o  Suspension o f  Compensation; 
Worker's Fai 1 u r e  o r  Refusal t o  Submi t t o  
Medi ca l  Exami n a t i o n  

Request f o r  Consent t o  Suspension o f  Compensation; 
Worker's Fai 1 u re  t o  P a r t i c i p a t e  i n  a Physical 
Rehabi 1 i t a t i o n  Program 

Request f o r  Consent t o  Suspension o f  Compensation; 
Workers' Commission o f  I n s a n i t a r y  o r  I n j u r i o u s  
Prac t ices  



436-60-120 Request for Consent to Suspension of Compensation; 
Worker's Refusal to Submit to Medical or Surgical 
Treatment 

436-60-1 30 Peti tion for Reduction of Benefi ts; Worker's Fal lure 
to Follow Medical Advice or Participate in or 
Compl ete Physi cal Restorqti on or Vocational 
Rehabilitation Programs or Commission of 
Insani tary or Injurious Practices 

436-60-140 Acceptance or Denial of a Claim 

436-60- 1 50 Ti me 1 y Payment of Compensati on 

436-60-160 Use of Sfght Draft to Pay Compensation Prohibited 

436-60-170 Recovery of Overpayment of Benefits 

436-60-180 Designation and Responsibility of a Paying Agent 

436-60-1 90 Monetary Adjustments Among Parti es and 
Department of Insurance and Finance 

436-60-200 Assessment of Clvil Penalties 

436-60-210 Issuance/Service of Penalty Orders 



AUMORITY FOR RULES 

436-60-001 These rules  a r e  promulgated under the  Di rec tor ' s  authori ty 
contained in ORS 656.210(2), 656.264, 656.265(6), 656.325, 656.331 and 
656.726(3). 

Hist: Filed 12/19/75 as WCB Admin. Order 18-1975, e f f .  1/1/76 
Amended 4/27/78 as  WCD Admin. Order 6-1978, e f f .  4/27/78 
Amended 1/11/80 as  WCD Admin. Order 1-1980, e f f .  1/11/80 
Amended 12/29/83 as WCD Admi n .  Order 8-1 983, e f f  . 1 11 184 
Renumbered from 436-54-001 , May 1 ,  1985 
Amended 12/12/85 as WCD Admin. Order 8-1985, e f f .  1/1/86 

PURPOSE 

436-60-002 I t  i s  the  purpose of the Director  t h a t  under the provisions of 
ORS 656.726(3) rules  be es tabl ished t o  a1 low insurers  t o  uniformly process 
claims. One of the  general charges t o  the  Director under the Workers' 
Compensation Law i s  ". . . regulat ion and enforcement of . . . ORS 656.001 
t o  656.794." To meet t h a t  responsibi 1 i t y  the  Director has delegated t o  
Compl i ance the responsi bi 1 i t y  of ensuring the  requirements of the  s t a tu t e s ,  
ru les  and bu l le t ins  of the Department a r e  complied with as  they r e l a t e  t o  
claims processing. To t h a t  end, when i t  comes t o  the a t t en t i on  of Compliance 
t ha t  an insurer  i s  not processing a claim in accordance with the requirements 
of the law, Compliance will  so no t i fy  the  insure r  and request immediate 
appropriate action.  I f  the appropriate act ion i s  not taken by the insurer in 
accordance with the law the insure r  wi 11 be subject  t o  civi  1 penalty under ORS 
656.745. 

Hi s t :  Fi led 4/27/78 as WCD Admi n .  Order 6-1 978, e f f .  4/27/78 
Amended 1/11/80 as WCD Admin. Order 1-1980, e f f .  1/11/80 
Amended 12/29/83 as WCD Admin. Order 8-1983. e f f .  1/1/84 
Renumbered from 436-54-008, May 1 ,  1985 
Amended 12/12/85 as  WCD Admin. Order 8-1985, e f f .  1/1/86 
Amended 12/18/87 as WCD Admin. Order 4-1987, e f f .  1/1/88 

APPLICABILITY OF RULES 

436-60-003 These r1~1 es a r e  e f fec t ive  January 1 , 1988, t o  carry out the 
provisions of :  

(1 )  ORS 656.210 - Temporary t o t a l  d i s a b i l i t y  

(2) ORS 656.212 - Temporary par t i a l  d i s a b i l i t y  

(3) ORS 656.230 - Lump sum payments with Department approval 

(4)  ORS 656.245 - Medi cal services  t o  be provided; choice of doctor 

(5) ORS 656.262 - Responsibi 1 i t y  f o r  processing and payment of 
compensation; s ight  d r a f t s  ; acceptance and deni a1 of claim; repor t i  ng claims; 
penal t i  es f o r  payment delays 



(6 )  ORS 656.264 - Compensable i q j u r y ,  c l a i m  and o the r  repor ts  

(7 )  ORS 656.265 - No t i ce  o f  acc ident  from worker 

(8) ORS 656.268 - I n s u r e r  c l a i m  c losures 

(9)  ORS 656.307 - Determi n a t i o n  o f  i ssues regard ing  responsi b i  li t y  f o r  
compensation payment 

(10) ORS 656.325 - Requi red  medi ca l  exami na t ion ;  suspension o f  
compensation; i q j u r i o u s  p r a c t i c e s  ; c la iman t ' s  du ty  t o  reduce d i  sabi 1 i t y ;  
r e d u c t i o n  o f  b e n e f i t s  f o r  f a i  1 u r e  t o  p a r t i c i p a t e  i n  rehabi 1 i t a t i o n  

(11) ORS 656.331 - No t i ce  t o  worker 's  a t t o r n e y  

(12) ORS 656.726(3) - Department powers and d u t i e s  genera l l y  

H i  s t :  F i  1 ed 4/27/78 as WCD Admin. Order 6-1 978, e f f .  4/27/78 
Amended 1 11 1 180 as WCD Admi n. Order 1-1 980, eff. 1 / 1 1 180 
Amended 12/23/81 as WCD Admin. Order 6-1981, e f f .  1/1/82 
Amended 12/29/83 as WCD Admin. Order 8-1983, e f f .  1/1/84 
Amended 4/4/84 as WCD Admin. Order 3-1984, e f f .  4/4/84 
Renumbered from 436-54-003, May 1 , 1985 
Amended 12/12/85 as WCD Admin. Order 8-1985, e f f .  1/1/86 
Amended 12/18/87 as WCD Admin. Order 4-1987, e f f .  1/1/88 

DEFINITIONS 

436-60-005 For t h e  purpose of  these r u l e s  unless the context  r e q ~ ~ i r e s  
o t h e m i  se: 

( 1  "Aggravat ion"  means t h e  worsened c o n d i t i o n  o f  an i n j u r e d  worker which 
i s  a m e d i c a l l y  v e r i f i e d  increase i n  seriousness o r  s e v e r i t y  o f  a c o n d i t i o n  
a r i s i n g  from an i n d u s t r i a l  i n j u r y  t o  the  worker s ince the l a s t  award o r  
arrangement o f  compensation f o r  t h a t  i n d u s t r i  a1 i n j u r y .  

(2) "A t tend ing  Physic ian"  means a doc tor  o r  phys ic ian  who accepts the 
pr imary  r e s p o n s i b i l i t y  f o r  t he  t reatment  o f  a worker 's  compensable i n j u r y .  

(3) "Board" means the Workers' Compensation Board o f  the Department o f  
Insurance and Finance. 

(4 )  "Claim" means a w r i t t e n  request  f o r  compensation from a sub jec t  worker 
o r  someone on the  worker 's  beha l f ,  o r  any compensable i n j u r y  o f  which a 
sub jec t  employer has n o t i c e  o r  knowledge. 

(5) "Compl i ance" means the  Compl i ance Sect ion o f  the  Workers ' Compensati on 
D i v i s i o n  o f  t h e  Department o f  Insurance and Finance. 

(6) "Department" means the  Department o f  Insurance and Finance. 

(7) "Determi na t i on "  means examination o f  t he  worker 's c l a i m  f o r  
compensation by Eva1 ua t i on .  



(8)  " D i r e c t o r "  means t h e  D i r e c t o r  o f  t h e  Department o f  Insurance and 
Finance o r  t he  D i r e c t o r ' s  de legate  f o r  t he  ma t te r .  

(9) "D iv i  s ion"  means t h e  Workers ' Compensation D i v i  s i on  o f  t h e  Department 
o f  Insurance and F i  nance, consi  s t i n g  o f  t h e  Compl i ance Sect ion,  Eval ua t ion  
Sect ion  and Rehabi 1 i t a t i o n  Revi ew Sect ion.  

(10) "Employment on c a l l "  means sporadic,  unscheduled employment on c a l l  
by an employer w i t h  no r i g h t  o f  r e p r i  sa l  i f  employe unavai lab1 e. 

(11) "Employment through un ion  h a l l "  means workers who r e p o r t  t o  union 
ha1 1 s f o r  j o b  placement. 

( 12) "Eval ua t i on "  means t h e  Eval u a t i  on Sect ion  o f  the  Workers ' 
Compensation D l v i s i o n  o f  t h e  Department o f  Insurance and Finance. 

(13) "Heal th insurance," as de f ined under ORS 731.162, means insurance o f  
humans aga lns t  b o d i l y  I n j u r y ,  disablement o r  death by acc ident  o r  acc identa l  
means, o r  t he  expense the reo f ,  o r  aga lns t  dlsablement o r  expense r e s u l t i n g  
from s ickness o r  childbirth, o r  aga lns t  expense I n c u r r e d  I n  p revent ion  o f  
sickness, I n  denta l  care  o r  op tomet r l  c a l  serv ice ,  and every insurance 
apper ta i  n i  ng the re to .  "Hea l th  insurance" does n o t  i n c l u d e  workers' 
compensation coverage; 

(14) " I nsu re r "  means t h e  S t a t e  Acc ident  Insurance Fund Corporat ion,  an 
i n s u r e r  au thor ized under ORS Chapter 731 t o  t r a n s a c t  workers1 compensation 
Insurance I n  t h i s  s t a t e  o r  an employer o r  employer group who has been 
c e r t i f i e d  under ORS 656.430 t h a t  t he  employer o r  employer group meets the 
q u a l i f i c a t i o n s  o f  a se l f - I nsu red  employer s e t  o u t  by ORS 656.407. . 

(15) "Loss o f  earn ing  power" means t h e  d i f f e rence  between wage earnings o f  
the  worker from t h e  employment a t  t h e  t ime o f  and g i v i n g  r i s e  t o  the i n j u r y  
and t h e  wage earnings a v a i l a b l e  from any k i n d  o f  work approved by the 
a t tend ing  phys ic ian  p r i o r  t o  c l a i m  determinat ion  which i s  a v a i l a b l e  t o  the  
i n j u r e d  worker, whether o r  n o t  t h e  work i s  accepted o r  performed. 

(16) "Lump sum" means t h e  payment o f  a l l  o r  any p a r t  o f  a permanent 
p a r t i  a1 d l  sabi 1 i t y  award i n  one payment. 

(17) "Medical D i r e c t o r "  means the  Medical D i r e c t o r  i n  the  o f f i c e  o f  the 
D i r e c t o r  o f  the  Department o f  Insurance and Finance. 

(18) "Par ty"  means a c la iman t  f o r  compensation, the  employer o f  the 
i n j u r e d  worker a t  t h e  t ime of  i n j u r y  and t h e  i n s u r e r ,  i f  any, o f  such employer. 

(1  9) "Pay1 ng Agent" means t h e  i n s u r e r  responsi b l  e  f o r  paying compensation 
f o r  a compensabl e i n j u r y .  

(20) "Physical rehabi  1 i t a t i o n  program" means any d i  sabi 1 i t y  prevent ion 
s e r v l  ces whl ch 1 nclude physi  c a l  r e s t o r a t i o n  prov ided a worker. 

(21) "Process c la lms"  means the  r e c e i p t ,  rev iew and payment o f  
compensation o f  claims o f  workers. 



H i s t :  F i l e d  4/27/78 as WCD Admin. Order 6-1978, e f f .  4/27/78 
Amended 111 1/80 as WCD .Admi n. Order 1-1 980, e f f .  111 1/80 
Amended 12/23/81 as WCD Admin. Order 6-1981, e f f .  1/1/82 
Amended 12/29/83 as WCD Admin. Order 8-1983, e f f .  1 /1/84 
Renumbered from 436-54-005, May 1,  1985 
Amended 12/12/85 as WCD Admin. Order 8-1985, e f f .  1/1/86 
Amended 12/18/87 as WCD Adrnin. Order 4-1987, e f f .  1/1/88 

ADMINISTRATION OF RULES 

436-60-006 Any orders issued by the  D i v i s i o n  i n  ca r ry ing  o u t  the  
D i r e c t o r ' s  a u t h o r i t y  t o  enforce ORS Chapter 656 and the  r u l e s  adopted pursuant 
there to ,  a re  considered orders o f  t h e  D i r e c t o r .  

H i s t :  F i l e d  4/27/78 as WCD Admin. Order 6-1978, e f f .  4/27/78 
Amended 1/11/80 as W C D  Admin. Order 1-1980, e f f .  1/11/80 
Amended 12/29/83 as W C D  Admin. Order 8-1983, e f f .  1/1/84 
Renumbered from 436-54-010, May 1, 1985 
Amended 12/12/85 as WCD Admin. Order 8-1985, e f f .  1/1/86 
Amended 12/18/87 as WCD Admin. Order 4-1987, e f f .  1/1/88 

ADMINISTRATIVE REVIE3 

436-60-008 (1)  Any p a r t y  aggrieved by an a c t i o n  taken pursuant t o  these 
r u l e s  i n v o l v i n g  any ma t te r  concerning a c la im  may request a hear ing by the  
Hearings D i v i  s i o n  o f  the  Workers ' Compensation Board i n  accordance w i  t h '  ORS 
Chapter 656 and the  Board's Rules o f  P rac t i ce  and Procedure fo r  Contested 
Cases under the  Workers' Compensation Act. 

(2)  Any p a r t y  aggrieved by an a c t i o n  taken pursuant t o  these r u l e s  
i n v o l v i n g  a1 1 mat ters  o the r  than those concerning a c la im  may request a 
hear ing  o f  t h e  D i r e c t o r .  

(a )  The D i r e c t o r  s h a l l  forward the  request f o r  a hear ing  t o  the  Department 
o f  J u s t i c e  w i t h  p e r t i n e n t  records i n  the  matter  as requested. 

(b )  The Department o f  J u s t i c e  s h a l l  forward the request and o the r  
p e r t i n e n t  i nforrnat ion t o  the  Hearings D i v i s i o n .  

( c )  Notwi ths tand ing ORS 183.315(1), the  issuance o f  orders under these 
r u l e s ,  the  conduct of hearings and t h e  j u d i c i a l  review the reo f  by the  Court o f  
Appeals s h a l l  be as provided i n  ORS 183.415 through ORS 183.495 except: 

( A )  t he  Board may promulgate r u l e s  fo r  the  conduct o f  the hearings under 
these r u l e s ;  

(8)  t he  o rde r  o f  t he  hear ing referee s h a l l  be deemed t o  be a f i n a l  o rder  
o f  the  D i rec to r ;  and 

(C) the  D i r e c t o r  s h a l l  have the  same r i g h t  t o  a j u d i c i a l  review 
of the  order  o f  the  hear ing  re fe ree  as any person who I s  adversely a f fec ted  o r  
aggrieved by such f i n a l  order .  



H i s t :  F i l e  4/27/78 as WCD Admin. Order 6-19-78, e f f .  4/27/78 
Amended 1  11 1/80 as WCD Admin. Order 1-.1980, e f f .  1/11/80 
Amended 12/29/83 as WCD Admin. Order 8-1983, e f f .  1/1/84 
Renumbered from 436-54-998, May 1, 1985 
Amended 12/12/85. as WCD Admin. Order 8-1985, e f f .  1/1/86 

REPORTING REQUIREMENTS 

436-60-010 (1) A sub jec t  employer s h a l l  accept n o t i c e  o f  a  c la im  f o r  
workers'  compensation b e n e f i t s  f rom any i n j u r e d  worker o r  t h e i r  
rep resen ta t i ve .  Employers, except se l f - i nsu red  employers processing t h e i r  own 
c la ims,  s h a l l  immediately and n o t  l a t e r  than f i v e  days a f t e r  n o t i c e  o r  
knowledge o f  any c l a i m  o r  acc iden t  which may r e s u l t  i n  a  compensable i n j u r y  
c la im,  r e p o r t  t h e  same t o  t h e i r  i n s u r e r .  

(2) I f  a  worker i s  i n j u r e d  and r e q u i r e s  o n l y  f i r s t  a i d  w i thout  medical 
serv ices  and i s  o therw ise  n o t  e n t i t l e d  t o  compensation, no n o t i c e  need be 
g iven t h e  i n s u r e r  where the  employer ma1 n t a i n s  records o f  the  date, worker and 
nature  o f  i n j u r y  t r e a t e d  f o r  a t  1  east  one year ,  which records sha l l  be open t o  
i nspec t i on  by t h e  D i r e c t o r  o r  any p a r t y  o r  i t s  representa t ive .  For the  
purpose o f  t h i s  sec t i on ,  "medi c a l  s e r v i  ces" means any medical t reatment which 
i s  normal ly  p rov ided f o r  an i n j u r y  by a  l i censed  i n d i v i d u a l ,  regardless o f  who 
provides it, o r  where i t  i s  prov ided.  

(3) An employer who i s  de l i nquen t  i n  r e p o r t i n g  claims t o  i t s  i n s u r e r  i n  
excess o f  10 percent  o f  t h e i r  t o t a l  c la ims repo r ted  du r ing  any qua r te r  may 
rece i ve  a  p e n a l t y  assessed by t h e  D i r e c t o r .  

(4) An employer who i n t e n t i o n a l  1y o r  repea ted l y  makes payment o f  
compensation i n  l i e u  o f  r e p o r t i n g  t o  i t s  i n s u r e r  any c l a i m  o r  acc ident  which 
may r e s u l t  i n  a  compensable i n j u r y  c l a i m  may rece i ve  a  pena l t y  assessed by the  
D i  r e c t o r .  

(5) The i n s u r e r  s h a l l  rece ive ,  process and f i l e  a  c l a i m  i n  compliance w i t h  
ORS Chapter 656 t o  i n c l u d e  r e p o r t s  as requ i red  i n  Chapter 656, WCD 
A d m i n i s t r a t i v e  Orders and WCD B u l l  e t i n s .  A " F i r s t  Medical Reportu Form 827, 
signed by t h e  worker, i s  considered w r i t t e n  n o t i c e  o f  an accident  which may 
i n v o l v e  a  compensable i n j u r y  i n  accordance w i t h  ORS 656.265. As such, t he  
signed Form 827 s h a l l  s t a r t  t h e  c l a i m  process t h e  same as the  Form 801, bu t  
s h a l l  n o t  r e l i e v e  the  worker o r  employer o f  t h e  r e s p o n s i b i l i t y  o f  f i l i n g  Form 
801. 

(6) Any i n s u r e r  who i s  de l i nquen t  i n  r e p o r t i n g  o r  who submits t he  Forms 
801, 1502, 1503 o r  1644 w i t h  a  l a t e  o r  e r r o r  r a t i o  o f  10 percent o f  t he  volume 
o f  each r e s p e c t i v e  form d u r i n g  any q u a r t e r  may rece i ve  a  pena l t y  assessed by 
the  D i  r e c t o r .  

H i s t :  F i l e d  1/11/80 as WCD Admin. Order 1-1980, e f f .  1/11/80 
Amended 12/23/81 as WCD Admin. Order 6-1981, e f f .  1/1/82 
Amended 12/29/83 as WCD Admin. Order 8-1983, e f f .  1/1/84 
Renumbered f rom 436-54-100, May 1 ,  1985 
Amended 12/12/85 as WCD Admin. Order 8-1985, e f f .  1/1/86 
Amended 12/18/87 as WCD Admin. Order 4-1987, e f f .  1/1/88 

5 - Div 60 



NOTICE TO WORKER'S ATTORNEY 

436-60-015 ( 1  When an injured worker i s  represented by an attorney and 
the attorney has given writ ten notice of such representation: 

( a )  The Director o r  insurer  shall  not request the worker to  submit t o  an 
independent medical examination without giving prior or  simultaneous written 
notice t o  the worker's at torney. 

( b )  The insurer  shal l  not request suspension of compensation pursuant t o  
ORS 656.325 without giving pr ior  or  simultaneous written notice to  the 
worker's at torney. 

( c )  An insurer  shal l  not contact the worker without giving pr ior  or  
simultaneous writ ten notice t o  the worker's attorney i f  the contact a f fec t s  
the deni a1 , reduction o r  termination of the worker's benefits . 

(2)  An insurer  who intent ional ly  o r  repeatedly f a i l s  t o  give prior o r  
simultaneous writ ten notice t o  t h e  worker's attorney as required by section 
( 1  may receive a penalty assessed by the Di rector .  

Hist:  Filed 12/12/85 as WCD Admin. Order 8-1985, e f f .  1/1/86 

PAYMENT OF TEMPORARY TOTAL DISABILITY COMPENSATION 

436-60-020 ( 1 )  Payment of compensation under ORS 656.262(4) may be made 
by the subject  employer i f  the employer so chooses. The making of such 
payments does not cons t i tu te  a waiver o r  t ransfer  of the insurer ' s  duty to  
determine enti t lement t o  benefits  or  responsi bi 1 i t y  t o  ensure timely benefit 
payments. The employer shall provide i t s  insurer with adequate payment 
documentation, as the insurer  may requi re ,  t o  meet these responsi bi 1 i t i  es. 

( 2 )  No compensation i s  due fo r  temporary tota l  d i s ab i l i t y  suffered during 
the f i r s t  three calendar days a f t e r  the worker leaves work as a r e su l t  of a 
compensable injury,  unless the t o t a l  disabi 1 i t y  i s  continuous for  a period of 
14 days or the worker i s  an inpat ient  in a hospital within the f i r s t  period of 
time loss .  The three day waiting period i s  three consecutive calendar days 
beginning with the day the worker f i r s t  loses time from work as a resu l t  of 
the compensable injury.  I f  the worker leaves work b u t  returns and completes 
the work s h i f t ,  t ha t  day shall  not be considered the f i r s t  day of the three 
day waiting period. I f  the worker leaves work and does not complete the work 
s h i f t ,  t h a t  day shal l  be considered the f i r s t  day of the three day waiting 
period even though the worker may return t o  the next scheduled work s h i f t .  
The three day waiting period appl i es t o  temporary parti a1 di sabi 1 i ty  pursuant 
t o  ORS 656.212 the same as it does for  temporary total  d i s ab i l i t y .  

(3) U n t i l  such time as the worker i s  determined t o  be medically 
s ta t ionary ,  when a worker with an accepted di sabl i ng compensabl e injury i s 
required to  leave work fo r  any single period of four hours or more t o  receive 
medical consul t a t i on ,  exami nation or  treatment with regard t o  the compensable 
i njury. the worker shall  receive temporary disabi 1 i t y  benefits calculated 
pursuant t o  ORS 656.212 fo r  the period during which the worker i s  absent. 



However, such b e n e f i t s  a re  n o t  payable i f  wages a re  pa id  fo r  the per iod  o f  
absence by the  employer. 

(4) When concur rent  temporary d i s a b i l i t y  i s  due t h e  worker as a r e s u l t  o f  
two o r  more separate claims, t h e  i n s u r e r s  -may p e t i t i o n  Compliance t o  make a 
pro  r a t a  d i s t r i b u t i o n  of compensation due under ORS 656.210. The insurers  
s h a l l  n o t  un i  l a t e r a l  l y  p r o r a t e  temporary d i  sabi 1 i t y  w i thout  the  approval o f  
Compl iance. Compliance may o rde r  one o f  t h e  i nsu re rs  t o  pay the  e n t i  r e  amount 
o f  temporary d i s a b i  1 i t y  due o r  i t  may make a pro  r a t a  d i s t r i b u t i o n  between two 
o r  more o f  t he  i nsu re rs .  

(5) The r a t e  o f  compensation f o r  r e g u l a r l y  employed workers sha l l  be 
computed as o u t l i n e d  i n  ORS 656.210. Monthly wages s h a l l  be d iv ided by 4.35 
t o  determine weekly wages. Continued payment o f  wages by the employer sha l l  
n o t  be made i n  l i e u  o f  s t a t u t o r y  temporary t o t a l  d i s a b i l i t y  due. The 
employer, however, i s  n o t  precluded f rom supplementing t h e  amount o f  temporary 
t o t a l  d i s a b i l i t y  p a i d  t h e  worker. Any workers'  compensation bene f i t s  sha l l  be 
i d e n t i f i e d  separate f rom o t h e r  moneys p a i d  by the  employer and sha l l  no t  have 
usual p a y r o l l  deduct ions w i thhe ld  from such bene f i t s .  

(6) .The r a t e  o f  compensation f o r  workers employed w i th  minimal earnings 
and e n t i t l e d  t o  t h e  l e s s e r  amount o f  90 percent  o f  wages a week o r  the amount 
o f  $50.00 s h a l l  be computed as fo l l ows :  Use 90 percent  o f  weekly wages when 
worker 's  wages a re  $55.56 o r  l ess  pe r  week; Use $50.00 when worker's weekly 
wage f a l l s  between $55.56 and $75.00 pe r  week; Use 66 213 percent o f  weekly 
wages when' the  worker 's  wages a r e  $75.00 o r  more per week. 

(7)  The r a t e  o f  compensation f o r  workers employed w i t h  unscheduled, 
i r r e g u l a r  o r  no earnings s h a l l  be computed on the  wages determined by t h i s  
sect ion.  S i t u a t i o n s  n o t  covered by ORS 656.210 o r  t h i s  sec t ion  sha l l  be 
reso lved by the  i n s u r e r  con tac t i ng  the  employer and worker t o  determine a 
reasonable wage t o  co inc ide  w i t h  the  o b j e c t i v e s  o f  t he  Workers' Compensation 
Law. 

(a) Employed on c a l l  basis:  Use average weekly earnings f o r  past  26 weeks, 
if ava i lab le ,  unless per iods  o f  extended gaps e x i s t ,  then use no less  than 
l a s t  4 weeks o f  employment t o  a r r i v e  a t  average. For workers employed less  
than 4 weeks, o r  where extended gaps e x i s t  w i t h i n  the  4 weeks, use i n t e n t  a t  
t ime o f  h i r e  as conf i rmed by employer and worker. 

(b) Employed Piecework: Use average as i n  subsect ion (a ) .  

( c )  Employed va ry ing  hours, s h i f t s  o r  wages: Use average as i n  subsection 
(a) .  

( d l  Employed through union h a l l  c a l l  board: Compute as 5 day worker 
regardless o f  number o f  days a c t u a l l y  worked per  week. 

( e l  Employed s a l a r y  p l u s  cons idera t ions  ( r e n t ,  u t i l i t i e s ,  food, etc.) :  Use 
o n l y  s a l a r y  i f  cons idera t ions  cont inue;  use sa la ry  p lus  reasonable value o f  
cons idera t ions  i f l o s t .  



( f )  Employed two jobs,  two employers: Use o n l y  wage o f  j ob  on which i n j u r y  
occurred if worker unable t o  work e i t h e r  job.  If able  t o  r e t u r n  t o '  job  where 
i n j u r y  occurred, no b e n e f i t  i s  due. I f  ab le  t o  r e t u r n  t o  the  job  o ther  than 
t h e  one where i n j u r y  occurred, temporary p a r t i a l  d i s a b i l i t y  i s  due based on 
t h e  combined earning power of both jobs.  

(g)  Employed where t i p s  are  a  p a r t  o f  earnings: Use regu la r  wages a c t u a l l y  
received,  p lus  amount o f  t i p s  requ i red  t o  be repor ted  by the  employer pursuant 
t o  sec t ion  6053 of t h e  I n t e r n a l  Revenue Code o f  1954, as amended, o r  the 
amount o f  ac tua l  t i p s  repor ted  by the  worker, whichever amount i s  g reater .  
T ips i nc lude  t i p s  the  worker rece ives  d i r e c t l y  from customers, t i p s  from 
charge customers t h a t  a r e  pa id  t o  t h e  worker by the employer, and the  worker 's 
share o f  any t i p s  t h e  worker rece ives  under a  t i p - s p l i t t i n g  arrangement. 

(h)  Employed 1 o r  2 days pe r  week: Use d a i l y  wage times 3 t o  a r r i v e  a t  
weekly wage (ORS 656.210). 

(i) Employed w i t h  over t ime:  Overtime s h a l l  be considered o n l y  when worked 
on a  r e g u l a r  basis.  Overtime earnings s h a l l  be considered a t  t he  overt ime 
r a t e  r a t h e r  than s t r a i g h t  t ime. Example: I f  one day o f  overt ime per  month f o r  
a  normal ly  40 hour a  week worker, use 40 hours a t  r e g u l a r  wage and 2 hours a t  
over t ime wage; etc. ,  t o  compute the  weekly r a t e .  I f  overt ime var ies  i n  hours 
worked per  day o r  week, use average as i n  subsection (a) .  One-half day o r  
more w i l l  be considered a  f u l l  day when determining days worked per  week. 

(j) Employed w i t h  i n c e n t i v e  pay: I n c e n t i v e  pay provided by con t rac t  o f  
employment s h a l l  be considered o n l y  when r e g u l a r l y  earned. If i n c e n t i v e  pay 
earnings vary, use average as i n  subsect ion (a) .  

( k )  Employed w i t h  no wage earnings: Volunteer workers, c i t y  and county 
j a i  1 inmates, etc., when covered, s h a l l  have t h e i r  b e n e f i t s  computed on the  
same assumed wage as premium i s  based. 

(1 )  Employed c o m i s s i o n  on ly ;  commission p lus wages: Use average 
commission earnings f o r  pas t  26 weeks, i f  ava i l ab le .  For workers w i thout  26 
weeks o f  earnings use t h e  assumed wage on which premium i s  based. Any regu la r  
wage i n  a d d i t i o n  t o  commission s h a l l  be inc luded i n  the  wage. 

(m)  Sole p r o p r i e t o r s  , par tners  and o f f i  cers o f  corporat ion:  Use assumed 
wage on which premium i s  based. 

(n )  School teachers o r  workers p a i d  i n  l i k e  manner: Use annual sa la ry  
d i v ided  by 52 weeks t o  a r r i v e  a t  weekly wage. S ta tu to ry  temporary d i s a b i l i t y  
b e n e f i t s  s h a l l  extend over the  calendar year. 

(8) When payable, compensation f o r  t he  i n i t i a l  work day l o s t  s h a l l  be paid 
f o r  112 day i f  the  worker leaves the  j o b  dur ing  the f i r s t  h a l f  o f  the s h i f t  
and no compensation f o r  the  i n i t i a l  work day l o s t  i f  the worker 1 eaves the job  
d u r i n g  the  second h a l f  o f  the  s h i f t .  

(9) When a  working s h i f t  extends i n t o  another calendar day, the  date o f  
i n j u r y  s h a l l  be the  date  used f o r  p a y r o l l  purposes by the  employer. 



H i s t :  F i l e d  9/21/70 as WCB Admin. Order 12-1970 
Amended 1/11/80 as WCD Admin. Order 1-1980, e f f .  1/11/80 
Amended 12/23/81 as WCD Admin. Order 6-1 981 , ef f .  111 182 
Amended 12/29/83 as WCD Admin. Order 8-1983. e f f .  1/1/84 
Renumbered f rom 436-54-21 2, May 1 , 1985 
Amended 12/12/85 as WCD Admin. Order 8-1985, e f f .  1/1/86 
Amended 12/18/87 as W C D  Admin. Order 4-1987, e f f .  1/1/88 

PAYMENT OF TEMPORARY PARTIAL D I S A B I L I M  COMPENSATION 

436-60-030 (1 The r a t e  o f  temporary p a r t i  a1 d i  sabi 1 i t y  compensation due 
a worker s h a l l  be determined by: 

(a) s u b t r a c t i n g  t h e  p o s t - i n j u r y  wage earn ings a v a i l a b l e  from any k i n d  o f  
work; f rom 

(b) t he  wage earn ings from the  employment a t  the  t ime o f ,  and g i v i n g  r i s e  
to ,  t h e  i n j u r y ;  then 

(c)  d i v i d i n g  the  d i f f e r e n c e  by the  wage earnings i n  subsect ion (b) t o  
a r r i v e  a t  t h e  percentage o f  l o s s  o f  earn ing  power; then 

( d l  m u l t i p l y i n g  t h e  c u r r e n t  temporary t o t a l  d i s a b i l i t y  compensation r a t e  
by the  percentage o f  l oss  o f  earn ing  power. 

(2) I f  the  p o s t - i n j u r y  wage earnings a r e  equal t o  o r  g rea te r  than the wage 
earnings a t  t he  t ime o f  i n j u r y ,  no temporary d i s a b i l i t y  compensation i s  due. 

(3)  An i n s u r e r  s h a l l  cease pay1 ng temporary t o t a l  d i  sabi 1 1 t y  compensation 
and commence making payment o f  such temporary p a r t i  a1 d i  sabi 1 i t y  compensation 
as i s  due f rom t h e  date  an i n j u r e d  worker accepts and commences any k ind  o f  
wage earn ing  employment p r i o r  t o  c l a i m  determi n a t i o n .  

(4)  Temporary p a r t i  a1 d i  sabi 1 i t y  compensation payabl e pursuant t o  sec t ion  
(3) s h a l l  cont inue t o  be p a i d  u n t i l :  

(a) the  a t tend ing  phys i c ian  v e r i f i e s  t h a t  t he  worker cannot cont inue 
worki ng and i s agai n temporari  1 y t o t a l  1 y d i  sabl ed; 

(b)  t he  compensation i s  te rminated by o rde r  o f  the  Department o r  by c la im  
c losure  by the  i n s u r e r  pursuant  t o  ORS 656.268; o r  

( c )  t he  compensation has been pa id  f o r  two years.  

(5) An i n s u r e r  s h a l l  cease paying temporary t o t a l  d i  sabi 1 i t y  compensation 
and s t a r t  maki ng payment of such temporary p a r t i  a1 d l  sabi 1 i t y  compensation as 
would be due i n  sec t i on  ( 1  > when an i n j u r e d  worker refuses wage earn ing 
employment p r i o r  t o  c l a i m  de te rm ina t i on  under the  f o l  low ing cond i t i ons :  

(a) t h e  a t t e n d i n g  phys i c ian  has been n o t i f i e d  by the  employer o r  i n s u r e r  
o f  the  s p e c i f i c  d u t i e s  t o  be performed by the  i n j u r e d  worker and the  physical  
requ i  rements the reo f ;  



(b)  t he  a t t e n d i n g  phys i c ian  agrees t h a t  t he  o f f e r e d  employment appears t o  
be w i t h i n  t h e  worker 's  capabi 1 i ti es; and 

(c )  t h e  employer has prov ided the  i n j u r e d  worker w i t h  a  w r i t t e n  o f f e r  o f  
the  employment which s t a t e s  t h e  beginning time, da te  and place; t he  du ra t i on  
o f  t he  job ,  i f  known; t he  wage r a t e  payable; an accurate d e s c r i p t i o n  of the 
j o b  d u t i e s  and t h a t  t h e  a t t e n d i n g  phys i c ian  has sa id  the  o f f e r e d  employment 
appears t o  be w i  t h i n  t h e  worker '  s  capabi 1 i ti es. 

(6)  Temporary p a r t i  a1 d l  sabi 11 t y  compensation payable pursuant t o  sec t ion  
(5) s h a l l  cont inue t o  be pa id  u n t i  1  : 

(a)  t h e  a t t e n d i n g  phys i c ian  v e r i f i e s  t h a t  t he  worker 's  c o n d i t i o n  i s  such 
t h a t  he c o ~ ~ l d  no longer per fo rm such work and i s  again tempora r i l y  t o t a l l y  
d isabled;  

(b)  t he  d u r a t i o n  o f  t he  o f fe red  j o b  has expi red  o r  t h a t  the  o f f e r  o f  such 
employment I s w i  thdrawn. The employer d i  schargi ng the  worker because o f  
v i o l  a t i o n  o f  normal employment standards s h a l l  no t  be considered a  w i  thdrawal 
o f  o f f e r e d  employment; 

( c )  t h e  compensation i s  te rminated by order  o f  t he  Department o r  by c la im 
c losu re  o f  t h e  i n s u r e r  pursuant  t o  ORS 656.268; o r  

( d l  t h e  compensation has been p a i d  f o r  two years.  

(7) An i n s u r e r  s h a l l  p rov ide  a  w r i t t e n  explanat ion t o  the  i n j u r e d  worker, 
and t h e  worker 's  a t t o r n e y  i f  represented, of the  reasons f o r  changes i n  the  
compensation r a t e  and t h e  method o f  computation whenever temporary t o t a l  
d i  sabi 11 t y  compensation i s te rmi  nated and temporary p a r t i  a1 d i  sabi 1  i t y  
compensation commences, and v i c e  versa. A copy o f  the  l e t t e r  t o  t he  worker 
s h a l l  be sent  t o  Compliance i n  cases where the  worker has refused wage earn ing 
employment. 

H i s t :  F i l e d  4/27/78 as WCD Admin. Order 6-1978, e f f .  4/27/80 
Amended 1/11/80 as WCD Admin Order 1-1980, e f f .  1/11/80 
Amended 12/23/81 as WCD Admi n. Order 6-1 981 , e f f .  1 11 182 
Amended 12/29/83 as WCD Admin. Order 8-1983, e f f .  1/1/84 
Renumbered from 436-54-222, May 1 ,  1985 
Amended 12/12/85 as WCD Admin. Order 8-1985, e f f .  1/1/86 
Amended 12/18/87 as WCD Admin. Order 4-1987, e f f .  1/1/88 

PAYHENT OF PERHANENT PARTIAL D I S A B I L I T Y  COMPENSATION 

436-60-040 ( 1  The worker may rece i ve  both permanent p a r t i  a1 d i  sabi 1 i t y  
and temporary t o t a l  d i  sabi 1  i ty  a t  the  same time. When a  c la im  i s  reopened as 
a  r e s u l t  o f  an aggravat ion o f  t he  worke.rls c o n d i t i o n  and temporary t o t a l  
d i  sabi 1 i t y  i s due, any permanent p a r t i  a1 d i  sabi 1 i t y  b e n e f i t s  due s h a l l  
cont inue t o  be pa id  concu r ren t l y  w i t h  temporary t o t a l  d i  sabi 1 i t y  b e n e f i t s .  

(2) When t r a i n i n g  cornmences i n  accordance w i t h  OAR 436-120 a f t e r  the 
issuance o f  a  de terminat ion  o rde r ,  Opinion and Order o f  a  Referee, Order on 



Review, o r  Mandate of t he  Court  of Appeals, t he  i n s u r e r  s h a l l  suspend any 
award payments due under t h e  o rde r  o r  mandate and pay t ime loss .  

(3) llpon complet ion o r  ending of t h e  t r a i n i n g ,  unless the  worker then i s  
no t  medical l y  s t a t i o n a r y ,  t h e  i n s u r e r  s h a l l  s top temporary d i  sabi 1 i t y  
compensation payments and resume any suspended award payments. I f  no award 
payment remains due, temporary d i  sabi 1  i t y  s h a l l  c o n t i  nue pending a  subsequent 
determi n a t i o n  o rde r  by Eval ua t i on ,  un l  ess the  worker has returned t o  regu la r  
employment. If t h e  worker has re tu rned  t o  work, t h e  i n s u r e r  may reevaluate 
and c lose the  c l a i m  w i thou t  t h e  issuance o f  a  determinat ion order  by 
Eval ua t ion .  

H i s t :  F i l e d  12/23/81 as WCD Admin. Order 6-1981, e f f .  1/1/82 
Amended 12/29/83 as WCD Admin. Order 8-1983, e f f .  1/1/84 
Renumbered from 436-54-232, May 1, 1985 
Amended 121 12/85 as WCD Admi n. Order 8-1 985, e f f .  1  11 186 
Amended 12/18/87 as WCD Admin. Order 4-1987, e f f .  1/1/88 

PAYMENT OF MEDICAL SERVICES; CHOICE OF ATTENDING PHYSICIAN 

436-60-050 (1 ) Except as provided by OAR 436-60-055, o n l y  the  i nsu re r  
s h a l l  pay f o r  medical serv ices  r e l a t i n g  t o  a  compensable i n j u r y  claim. Such 
serv i  ces inc lude,  b u t  a re  n o t  1  i m i  t e d  t o ,  medi ca l  , surg ica l  , hosp i ta l  , 
nu rs i  ng, ambulances, and o t h e r  re1 a ted s e r v i  ces, and drugs, medi c i  ne, crutches 
and p r o s t h e t i c  appl iances, braces and supports and where necessary, physical  . 
r e s t o r a t i v e  serv ices.  

(2) For the  purpose o f  t h i s  r u l e ,  a  p r o s t h e t i c  appl iance i s  an a r t i f i c i a l  
s u b s t i t u t e  f o r  a  miss ing  p a r t  o r  any device by which performance o f  a  natura l  
f u n c t i o n  i s  a ided o r  augmented, i n c l u d i n g ,  bu t  n o t  l i m i t e d  to,  hear ing a ids  o r  
eye glasses. I f  such a  p r o s t h e t i c  appl iance i s  damaged when i n  use a t  the 
t ime o f  a  compensable i n j u r y  t h e  cos t  i s  a  compensable medical expense, 
regardless o f  whether the  worker a c t u a l l y  received a  physical  i n j u r y  a t  the 
t ime o f  t he  compensabl e  i n j u r y .  

(3) Any c la im  f o r  medical serv ices  r e f e r r e d  t o  under ORS 656.245 o r  t h i s  
r u l e  sha l l  be submi t t e d  t o  t h e  i n s u r e r  even a f t e r  aggravat ion r i g h t s  under ORS 
656.273 have expi red.  I f  the  c l a i m  f o r  medical serv ices i s  denied, the  worker 
may submit a  request  f o r  hear ing  pursuant t o  ORS 656.283. 

(4) The worker may choose an a t tend ing  phys ic ian  w i t h i n  the s t a t e  o f  
Oregon. Reimbursement t o  the  worker o f  t r a n s p o r t a t i o n  costs t o  v i s i t  the 
a t t e n d i  ng physi c i  an, however, may be 1 i m i  ted  t o  w i  t h i  n  a  c i  t y ,  o r  metropol i tan 
area, o r  the  d is tance t o  the  neares t  c i t y  o r  me t ropo l i t an  area, from where the 
worker res ides  and where a  phys i c ian  p r o v i d i n g  l i k e  serv ices i s  ava i l ab le .  A 
worker who re loca tes  w i t h i n  the  s t a t e  o f  Oregon may cont inue t r e a t i n g  w i t h  the 
a t tend ing phys ic ian  and be reimbursed t r a n s p o r t a t i o n  costs accordingly.  I f  an 
i n s u r e r  chooses t o  1  ! m i  t reimbursement t o  the  nearest  a v a i l a b l e  c i t y ,  o r  
met ropo l i tan  area, a  w r i t t e n  exp lanat ion  s h a l l  be provided the  worker along 
w i t h  a  l i s t  o f  phys ic ians  who p rov ide  the  1 i ke serv ices w i t h i n  an acceptable 
d is tance o f  t he  worker. The worker s h a l l  be made aware o f  the  f a c t  treatment 
may cont inue w i t h  any a t tend ing  phys ic ian  w i t h i n  the  s t a t e  o f  Oregon o f  the 



worker 's  choi ce, b u t  t he  reimbursement o f  t r a n s p o r t a t i o n  costs w i  1 1 be 1 i m i  ted 
as described. 

(5)  When the  worker chooses an a t tend ing  phys ic ian  ou ts ide  the  s t a t e  o f  
Oregon, t h e  i n s u r e r  may o b j e c t  t o  t he  worker 's  choice and se lec t  the  a t tend ing  
physi c ian.  Payment f o r  t reatment  o r  serv ices  rendered t o  the worker a f t e r  the 
i n s u r e r  has ob jec ted  t o  t h e  worker 's  choice o f  a t tend ing  phys ic ian  may be 
r e j e c t e d  by t h e  i n s u r e r .  

H i  s t :  F i  l e d  12/23/81 as WCD Admin. Order 6-1 981, e f f .  1 11 182 
Amended 12/29/83 as WCD Admin. Order 8-1983, e f f .  1/1/84 
Renumbered from 436-54-245, May 1 ,  1985 
Amended 12/12/85 as WCD Admin. Order 8-1985, e f f .  1/1/86 
Amended 12/18/87 as WCD Admi n. Order 4-1 987, e f f .  1 /1 188 

WMP SUM PAYMENT OF PERMANENT PARTIAL DISABILITY M R D S  

436-60-060 (1) A lump sum payment o f  any award must be approved by 
Compl i ance when an award f o r  permanent p a r t i a l  d i  sabi 11 t y  exceeds 64 degrees. 
Such requ i red  approval extends t o  s i t u a t i o n s  where the  value o f  t he  award, 
t h r o l ~ g h  p e r i o d i c  payments o r  o f f s e t ,  i s  reduced t o  below the 64 degree value. 
Subsequent awards below the  64 degree va lue  s h a l l  be pa id  by the  i n s u r e r  i n  
the  same manner as prov ided by ORS 656.230(2). Any lump sum payment o f  a 
permanent p a r t i a l  d i  sabi  li t y  award ordered as a r e s u l t  o f  1 i t i g a t i o n  does no t  
requ i  r e  Compl i ance approval . 

(2) For i n j u r i e s  o c c u r r i n g  p r i o r  t o  August 9, 1983, Compliance hereby 
author izes  t h e  i n s u r e r ,  i n  i t s  d i s c r e t i o n ,  t o  make a lump sum payment o f  a 
permanent p a r t i a l  d i s a b i l i t y  award n o t  i n  excess o f  64 degrees prov ided the  
worker i s  n o t  asked t o  waive any appeal r i g h t s .  For i n j u r i e s  occu r r i ng  on o r  
a f t e r  August 9, 1983, and the  award does n o t  exceed 64 degrees, t he  i n s u r e r  
s h a l l  pay a l l  o f  t he  award t o  the  worker i n  a lump sum. 

(3) I n  cases where the  f i n a l  payment would be less  than the  amount 
computed i n  accordance w i t h  ORS 656.216(1), the  i n s u r e r  may i nc lude  the  l esse r  
amount w i t h  t h e  l a s t  f u l l  monthly payment o f  the award t o  the worker w i thou t  
Compl i ance approval . 

(4)  A worker who has been awarded a permanent p a r t i a l  d i  sabi li t y  award i n  
excess o f  64 degrees may app ly  t o  Compliance, through the i nsu re r ,  f o r  an 
order  d i r e c t i n g  the  paying agent t o  pay a1 1 o r  p a r t  o f  the  unpaid award i n  a 
lump sum. Any lump sum award w i  11 be sub jec t  t o  the law i n  fo rce  a t  the t ime 
o f  i n j u r y .  

( 5 )  The a p p l i c a t i o n  s h a l l  i n c l u d e  b u t  n o t  be l i m i t e d  to :  

(a )  a d e s c r i p t i o n  o f  the  award amount, amount o f  the monthly payments 
bei  ng pai  d, payments a1 ready paid,  bal  ance remai n i  ng and amount o f  award 
requested; 

(b)  o r i g i n a l  s ignatures  o f  both the  worker and the i nsu re r ;  and 

( c )  i n  prominent o r  bold-face type t h e  paragraph: 



"I UNDERSTAND THAT BY APPLYING FOR AND ACCEPTING A LUMP SUM PAYMENT OF ALL OR 
ANY PART OF MY PERMANENT PARTIAL DISABILITY AWARD, I WAIVE THE RIGHT TO APPEAL 
THE ADEQUACY OF THE AHARD. " 

(6)  Compliance, i n  cons ider ing an a p p l i c a t i o n  w i l l  no t  approve a lump sum 
payment when: 

(a) the worker i s  engaged i n  a vocat iona l  assistance t r a i n i n g  program; 

(b)  the worker i s  r e c e i v i n g  vocat iona l  assistance o r  i s  temporar i ly  
withdrawn from a t r a i n i n g  program; o r  

( c )  the  worker i s  engaged i n  l i t i g a t i o n  a f f e c t i n g  the worker 's permanent 
p a r t i  a1 d i  sabi 1 i t y  award. 

(7) Compliance s h a l l  approve o r  deny an a p p l i c a t i o n  f o r  l l ~mp sum payment 
of an award w i t h i n  30 days a f t e r  r e c e i p t  of the app l i ca t ion ,  unless add i t iona l  
in format ion i s  needed. t o  make a dec is ion.  Compliance may approve an 
a p p l i c a t i o n  t o  pay a1 1 o r  p a r t  o f  the award, as requested, o r  i t  may approve a 
lump sum payment o f  l ess  than requested, o r  i t  may deny an app l i ca t ion .  

(8) I f  Compliance approves an a p p l i c a t i o n ,  as submitted o r  as revised, i t  
sha l l  o rder  the paying agency t o  pay the  award i n  a lump sum i n  the amount 
approved w i  t h i n  5 working days a f t e r  r e c e i p t  o f  t h e  order.  Copies o f  the order 
and a p p l i c a t i o n  approving o r  denying the a p p l i c a t i o n  sha l l  be sent t o  the 
paying agent and t h e  app l i can t .  

(9) I f  the  a p p l i c a t i o n  i s  denied i n  whole o r  i n  p a r t  by Compliance, the 
worker s h a l l  be informed t h a t  w i t h i n  15 days o f  the  date o f  the  order, the 
D i r e c t o r  may be p e t i t i o n e d  t o  recons ider  the  a p p l i c a t i o n .  

(10) The D i r e c t o r  s h a l l ,  w i t h i n  20 days a f t e r  r e c e i p t  o f  the  p e t i t i o n ,  
examine the a p p l i c a t i o n  and such f u r t h e r  evidence f i l e d  and enter  an order. 
Copies of t h e  order s h a l l  be sent t o  the  paying agent, app l icant  and 
Compliance. Grant ing o r  denying a lump sum i s  a t  the sole d i s c r e t i o n  o f  the 
D i rec to r .  Any such o rde r  issued by the D i r e c t o r  i s  n o t  appealable. 

(11) If a lump sum payment i s  approved fo r  p a r t  o f  an award, the lump sum 
payment s h a l l  be i n  a d d i t i o n  t o  the  r e g u l a r l y  scheduled monthly payment. The 
remaining balance sha l l  be pa id  pursuant t o  ORS 656.216. 

(121 Denial o r  approval of an a p p l i c a t i o n  does not  prevent  another 
a p p l i c a t i o n  by the worker f o r  a lump sum payment of a l l  o r  p a r t  o f  any 
remainder o f  the award, provided a d d i t i o n a l  j u s t i f i c a t i o n  i s  submitted. 

(13) Nothing i n  t h i s  r u l e  app l ies  t o  any lump sum payment inc luded i n  a 
compromi se sett lement o f  a case t h a t  i s  pending before the Hearings D iv i s ion  
o f  the Board. 

H i s t :  F i l e d  6/23/66 as WCB Admin. Order 6-1966 
Amended 2/13/74 as WCB Admin. Order 5-1974, e f f .  3/11/74 
Amended 1/11/80 as WCD Admin. Order 1-1980, e f f .  1/11/80 
Amended 12/23/81 as WCD Admin. Order 6-1981, e f f .  1 /1/82 



Amended 12/29/83 as WCD Admin. Order 8-1983, e f f .  111 184 
Renumbered from 436-54-250, May 1, 1985 
Amended 12/12/85 as WCD Admin. Order 8-1985, e f f .  1/1/86 
Amended 12/18/87 as WCD Admin. Order 4-1987, e f f .  1/1/88 

REIMBURSEMENT OF RELATED SERVICES COST TO A WORKER 

436-60-070 (1) The worker s h a l l  be n o t i f i e d  a t  t he  t ime o f  c la im  
acceptance t h a t  t r a v e l ,  p r e s c r i p t i o n s  and o ther  compensabl e  i n j u r y  r e l a t e d  
serv ices  p a i d  by t h e  worker w i  11 be reimbursed by the  i n s u r e r  upon request .  

(2) For t h e  purpose o f  t h i s  r u l e :  

(a )  'The a c t u a l  reasonable c o s t  t o  a  worker o f  r e l a t e d  serv ices r e s u l t i n g  
from a  compensable i n j u r y  s h a l l  be reimbursed w i t h i n  60 days o f  t he  date o f  
r e c e i p t  by t h e  i n s u r e r  o f  a  w r i t t e n  request .  The request s h a l l  be accompanied 
by sales s l i p s ,  r e c e i p t s  o r  o t h e r  evidence necessary t o  support t he  request .  

(b) Meals, lodg ing ,  p u b l i c  t r a n s p o r t a t i o n  o r  use o f  a  p r i v a t e  v e h i c l e  
requ i red  t o  seek medical s e m i  ces o r  co l  1  ec t  compensation b e n e f i t s  when 
reimbursed a t  t h e  then a p p l i c a b l e  r a t e  of reimbursement t o  S ta te  of Oregon 
c l a s s i f i e d  employes s h a l l  be deemed i n  compliance w i t h  t h i s  sec t ion .  C h i l d  
care b e n e f i t s  when reimbursed a t  t h e  then app l i cab le  r a t e  as prescr ibed by the 
Department o f  Human Resources, Chi 1  dren Serv i  ces Di v i  s i  on o f  t h e  S t a t e  o f  
Oregon s h a l l  be deemed i n  compliance w i t h  t h i s  sec t ion .  Reimbursement i n  
excess o f  these ' r a t e s  w i l l  be a l lowed i n  ' those cases where' spec ia l  
t r a n s p o r t a t i o n ,  l o d g i n g  o r  c h i l d  care  i s  necessary and requ i red .  

(3) Requests f o r  reimbursement of serv ices no t  c l  aim-re1 ated s h a l l  be 
re tu rned  t o  t h e  i n j u r e d  worker w i t h i n  60 days o f  t h e  date o f  r e c e i p t  by the  
i n s u r e r  w i t h  an exp lana t i on  o f  t he  reason f o r  nonpayment. 

H i s t :  F i l e d  10/23/69 as WCB Admin. Order 6-1969, e f f .  10/29/69 
Amended 1/11/80 as WCD Admin. Order 1-1980, e f f .  1/11/80 
Amended 12/23/81 as WCD Admin. Order 6-1981, e f f .  111 182 
Amended 12/29/83 as WCD Admin. Order 8-1983, e f f .  1/1/84 
Renumbered from 436-54-270, May 1 ,  1985 
Amended 12/12/85 as WCD Admin. Order 8-1985, e f f .  1 /1/86 
Amended 12/18/87 as WCD Admin. Order 4-1987. e f f .  1 /1/88 

CONSENT TO SUSPENSION OF COMPENSATION OR REDUCTION OF BENEFITS 
AHARDED M E  WORKER 

436-60-080 ( 1 )  Compliance i s  respons ib le  f o r  i s s u i n g  an o rde r  o f  consent 
t o  t h e  suspension o f  compensation by an i n s u r e r  under the  fo l l ow ing  cond i t i ons :  

(a) An o r d e r  s h a l l  be issued i f  the  worker, when requested by the  D i r e c t o r  
o r  i n s u r e r ,  f a i  1 s  o r  refuses t o  submit t o  medical examination, o r  obs t ruc ts  
the  same, a t  a  t ime and from t ime t o  t ime a t  a  place reasonably convenient f o r  
t he  worker. The compensation under the  order  sha l l  be suspended u n t i l  the  
examinat ion has taken p lace.  No compensation s h a l l  be due o r  p a i d  du r ing  such 
p e r i o d  . 



(b) An o rde r  s h a l l  be issued f o r  any pe r iod  of t ime du r ing  which a  worker 
f a i  1s o r  refuses t o  p a r t i c i p a t e  . i n  a  phys ica l  r e h a b i l i t a t i o n  program. No 
compensation s h a l l  be due o r  pa id  d u r i n g  such per iod .  

(c)  An o rde r  s h a l l  be i ssued f o r  any pe r iod  o f  t ime- du r ing  which a  worker 
commits any i n s a n i t a r y  o r  i n j u r i o u s  p r a c t i c e  which tends t o  e i t h e r  imperi 1 o r  
r e t a r d  recovery. No compensation s h a l l  be due o r  pa id  dur ing  such period. 

( d l  An o rde r  s h a l l  be issued f o r  any pe r iod  o f  t ime du r ing  which a  worker 
refuses t o  submit t o  such medical o r .  su rg i ca l  treatment as i s  reasonably 
essen t ia l  t o  promote recovery.  No compensation s h a l l  be due o r  paid dur ing  
such per iod.  

(2) The worker s h a l l  be provided t h e  oppor tun i t y  t o  d ispute  the  matter o f  
suspension o f  compensation p r i o r  t o  the  issuance o f  an order by Compliance. 

(3) Compliance may modi fy  o r  s e t  as ide  any order  o f  consent t o  the 
suspension o f  compensation author ized be fo re  o r  a f t e r  a  request f o r  hearing i s  
f i l e d .  

(4) Compliance has t h e  a u t h o r i t y  t o  o rde r  payment o f  compensation, 
p r e v i o u s l y  au thor ized suspended, i n  cases where i n c o r r e c t  in format ion  was 
provided a t  t h e  t ime  suspension occurred. 

( 5 )  Compliance s h a l l  n o t i f y  a l l  i n t e r e s t e d  p a r t i e s  o f  any order  
a u t h o r i z i n g  suspension, any modi fi c a t i o n  o f  such order  o r  the  s e t t i n g  aside o f  
such order .  

(61 Compliance may modi fy  the  pe r iod  o f  suspension o f  compensation o r  deny 
a  request  f o r  suspension o f  compensation because o f  an improper request. 

(71 Continued payment o f  compensation t o  a  worker, when an order o f  
consent has been issued, s h a l l  n o t  c o n s t i t u t e  f a i l u r e  t o  comply w i th  t h i s  
sec t i on  on the  p a r t  o f  t he  i n s u r e r ,  however, such continued payment sha l l  not  
be recovered a t  a  l a t e r  date as an overpayment. 

(81 Eva lua t ion  may reduce, upon p e t i t i o n  by the  employer o f  the i n j u r e d  
worker, t h e  i n s u r e r  o r  upon i n s t r u c t i o n s  by the  D i rec to r ,  any b e n e f i t s  awarded 
the  worker pursuant t o  ORS 656.268 when the  worker has, w i thou t  a  v a l i d  
reason, f a i l e d  t o  f o l  low medical advice o f  t he  a t tend ing phys ic ian  o r  has 
f a i  1 ed t o  p a r t i  c i  pa te  i n  o r  compl e te  phys ica l  rehabi 1 i t a t i o n  o r  vocat ional  
assis tance programs p resc r ibed  f o r  the  worker pursuant t o  ORS Chapter 656 and 
WCD A d m i n i s t r a t i v e  Rules. The b e n e f i t s  may be reduced by the  amount the 
d i  sabi 1  i ty  has been increased by the worker 's  f a i  1 ure t o  f o l  low medical advice 
o f  t h e  a t t e n d i n g  phys ic ian  o r  t o  p a r t i c i p a t e  i n  o r  complete physical 
rehabi 1  i t a t i o n  o r  voca t iona l  ass i  stance programs. 

H i s t :  F i l e d  12/11/70 as WCB Admin. Order 16-1970 
Amended 4/27/78 as WCD Admin. Order 6-1978, e f f .  4/27/78 
Amended 1/11/80 as WCD Admin. Order 1-1980, e f f .  1/11/80 
Amended 12/13/81 as WCD Admin. Order 6-1981, e f f .  1/1/82 
Amended 12/29/83 as WCD Admin. Order 8-1983, e f f .  1/1/84 



Renumbered from 436-54-280, May 1,  1985 
Amended 12/12/85 as WCD Admin. Order 8-1985, e f f .  1/1/86 
Amended 12/18/87 as WCD Admin. Order 4-1987, e f f .  1/1/88 

REQUEST FOR CONSENT TO SUSPENSION OF COMPENSATION; WORKER'S FAILURE 
OR REFUSAL TO SUBMIT TO MEDICAL EXAMINATION 

436-60-090 ( 1  A worker s h a l l  submit t o  medical examination a t  a t ime 
and, from t ime t o  t ime, a t  a p lace reasonably convenient f o r  t he  worker when 
requested t o  do so by the  D i r e c t o r  o r  i nsu re r .  However, no more than t h r e e  
separate medi c a l  exam1 nat ions  a t  d i  f f e r e n t  times, may be requested d u r i  ng the  
l i f e  o f  t he  claim, except a f t e r  n o t i f i c a t i o n  t o  and a u t h o r i z a t i o n  by the  
D i r e c t o r  pursuant t o  OAR 436-10. 

(2) I f  an i s s u e  t o  be c l a r i f i e d  by the scheduled examination i s  the  
necess i t y  o f  cont inued treatment i n  the  recovery process, and the  worker f a i  1s' 
o r  refuses t o  be examined, f u r t h e r  treatment can be suspended by order  o f  
Compliance pending cooperat ion by the  worker. 

(3) The D i r e c t o r  o r  i n s u r e r  s h a l l  n o t i f y  the worker, and the  worker 's  
a t t o r n e y  i f  represented, i n  w r i t i n g  a t  1 east  10 days p r i o r  t o  the  examination 
t o  ensure r e c e i p t  o f  t h e  n o t i c e  o f  t he  fo l l ow ing :  

(a) name of t h e  examining phys ic ian  o r  f a c i l i t y ;  

(b) the  purpose o f  t he  examination; 

( c )  the  date, t ime and p lace o f  the  examination; 

( d l  t h e  a t t e n d i n g  phys ic ian  was n o t i f i e d  o f  the examination; 

( e l  when requ i red ,  t he  medical d i r e c t o r  has approved the  examination; 

( f )  t h a t  t he  reasonable cos t  o f  p u b l i c  t ranspor ta t i on  o r  use o f  a p r i v a t e  
v e h i c l e  w i l l  be reimbursed and, t h a t  when necessary, reasonable cos t  o f  c h i l d  
care, meals, l odg ing  and o t h e r  r e l a t e d  serv ices w i l l  be reimbursed. A request 
f o r  reimbursement must be accompanied by a sales s l i p ,  r e c e i p t  o r  o t h e r  
evidence necessary t o  support the request.  Should an advance o f  these costs 
be necessary f o r  attendance, a request f o r  advancement s h a l l  be made i n  
s u f f i c i e n t  t ime t o  ensure a t i m e l y  appearance; and 

(g) i n  prominent o r  bold-face type the  paragraph: 

"ATTENDANCE OF THIS EXAMINATION I S  MANDATORY. YOU ARE RESPONSIBLE FOR 
NOTIFYING US PRIOR TO THE DATE OF THE EXAMINATION OF ANY REASON WHY YOU CANNOT 
ATTEND AS SCHEDULED. FAILURE TO ATTEND THIS EXAMINATION, OR COOPERATE I N  THE 
EXAMINATION, OR AN INVALID REASON FOR NOT ATTENDING SHALL RESULT I N  SUSPENSION 
OF YOUR COMPENSATION BENEFITS PURSUANT TO ORS 656.325 and OAR 436-60.' 

(4) The D i  r e c t o r  o r  i n s u r e r  upon r e c e i p t  from the worker of a v a l i d  reason 
f o r  n o t  a t tend ing  a scheduled examination o r  n o t  complet ing an author ized 
program s h a l l  determine whether t o  reschedule same. If the examination i s  t o  
be rescheduled, t h e  Department o r  i n s u r e r  sha l l  immediately reschedule the  



worker f o r  t h e  requested examinat ion as soon as poss ib le  i n  t he  f u t u r e  and 
c o n s i s t e n t  w i t h  t h e  a b i l i t y  o f  t h e  worker t o  submit t o  such examination. 

(5) The D i r e c t o r  o r  i n s u r e r  s h a l l  v e r i f y  by d i r e c t  telephone comm~~nicat ion 
w i t h  t h e  examining phys ic ian ,  f a c i l i t y  o r  w i t h  the  s ta f f  o f  such phys ic ian  o r  
of such f a c i  1 i t y  on t h e  day scheduled f o r  t he  examination t h a t  t he  worker d i d  
submit t o  t h e  examinat ion o r  t h a t  t he  worker f a i l e d  t o  submit t o  examination. 

(6) The i n s u r e r  reques t i ng  consent t o  suspension o f  compensation because 
o f  a worker 's  f a i l u r e  o r  r e f u s a l  t o  submit t o  a medical examination, o r  
o b s t r u c t i o n  o f  same, s h a l l  app l y  t o  Compliance. A copy o f  t he  a p p l i c a t i o n  
request  s h a l l  be d e l i v e r e d  t o  t h e  worker a t  t h e  l a s t  known address by 
r e g i  s te red  o r  c e r t i  f i  ed mai 1 w i t h  r e t u r n  r e c e i p t  requested o r  by personal 
se rv i ce  meet ing t h e  requirements f o r  s e r v i c e  o f  a summons, and t o  t h e  worker 's 
a t t o r n e y  i f  represented.  The a p p l i c a t i o n  i n  l e t t e r  form sha l l  conta in  the  
f o l  low ing i nformat ion :  

(a) consent f o r  suspension o f  compensation i s  requested pursuant t o  ORS 
656.325 and OAR 436-60; 

(b) what t h e  worker was requested t o  submit to ;  

( c )  t h e  dates o f  a1 1 p r i o r  examinations scheduled by the  i n s u r e r  and the  
phys i c ian  seen. I f  none, so s ta te .  I f  medical d i r e c t o r ' s  approval was 
obtained, p rov ide  a copy o f  t h e  approval.  If t h e  cu r ren t  examination i s  by a 
c o n s u l t i n g  phys ic ian ,  w r i t t e n  documentation o f  t h e  phys ic ian 's  r e f e r r a l  must 
be prov ided;  

( d l  t h a t  t h e  worker f a i  1 ed o r  re fused t o  be examined and any reason g iven 
by t h e  worker why t h e  examinat ion could no t  be attended as scheduled. I f  a 
reason was prov ided b u t  i s considered i nval  i d ,  exp la in ;  

( e l  t h e  da te  t h a t  v e r i f i c a t i o n  o f  f a i l u r e  t o  a t tend was obta ined from the  
examining phys ic ian ,  f a c i l i t y  o r  t h e i r  s t a f f .  Any de lay  i n  ob ta in ing  
v e r i  f i c a t i o n  o r  i n reques t i ng  consent f o r  suspension o f  compensation may 
r e s u l t  i n  a u t h o r i z a t i o n  being denied o r  t he  date of au tho r i za t i on  be modi f ied 
by t h e  da te  o f  a c t u a l  v e r i f i c a t i o n  o r  t h e  date the  request i s  received by 
Compl i ance; 

( f )  whether an examinat ion w i  11 be rescheduled and, i f  so, t he  date, t ime 
and p lace  o f  any rescheduled examinat ion; 

(g) any p e r t i n e n t  in fo rmat ion  t h a t  supports t h e  request f o r  suspension o f  
compensation; and 

(h) i n  prominent o r  bold-faced type t h e  paragraph: 

"NOTICE TO WORKER: I F  YOU THINK THIS APPLICATION FOR SUSPENSION OF 
COMPENSATION I S  NOT RIGHT YOU MAY RESPOND I N  WRITING TO THE COMPLIANCE 
SECTION, WORKERS' COMPENSATION DIVISION, DEPARTMENT OF INSURANCE AND FINANCE, 
LABOR & INDUSTRIES BUILDING, SALEM, OREGON 97310. YOUR RESPONSE MUST BE 
RECEIVED BY THE DEPARTMENT WITHIN 10 WORKING DAYS OF THE DATE OF THIS NOTICE." 



(7 )  The a p p l i c a t i o n  t o  Compl iance s h a l l  be accompanied by a copy o f  the 
l e t t e r  r e q u i r e d  i n  s e c t i o n . ( 3 )  sent  t o  the worker. 

( 8 )  Compliance s h a l l  consider  a1 1 documentation and correspondence 
submit ted by t h e  i n s u r e r  and worker. I f  the evidence supports t he  
appl i c a t i  on, Compl i ance s h a l l  i ssue an o rde r  consent i  ng t o  the  suspension o f  
compensation by t h e  i n s u r e r  from a date prescr ibed I n  subsect ion (6>(e)  o f  
t h i s  r u l e  and u n t i  1 such t lme as the  worker has submitted t o  an examination 
scheduled by  t h e  D l r e c t o r  o r  i n s u r e r .  

(9 )  The Compllance o rde r  consent ing t o  the  suspension o f  compensation by 
an i n s u r e r  s h a l l  con ta in  a n o t i c e ,  i n  prominent o r  bold-face type, as fo l l ows :  

" I F  YOU THINK THIS ORDER I S  NOT RIGHT YOU MAY REQUEST A RECONSIDERATION OR A 
HEARING. REQUEST FOR RECONSIDERATION MUST BE I N  WRITING AND SENT TO THE 
COMPLIANCE SECTION, WORKERS' COMPENSATION DIVISION, DEPARTMENT OF INSURANCE 
AND FINANCE, LABOR & INDUSTRIES BLDG., SALEM, OR 97310. HEARING REQUESTS MUST 
BE SENT TO M E  HEARINGS DIVISION, WORKERS' COMPENSATION BOARD, 480 CHURCH 
STREET SE, SALEM, OR 97310." 

(10) The D i r e c t o r  o r  l n s u r e r  s h a l l  v e r i f y  when the worker has submitted t o  
the  rescheduled examinat ion and sha l l  immediately n o t i  f y  Compl i ance, by 
l e t t e r ,  o f  t h e  worker 's  attendance and t h a t  compensation has resumed as o f  the  
date o f  t h e  examination. 

(1 1) The i n s u r e r  may request  an admin i s t ra t i ve  order  o f  c l osu re  be issued 
by Eva lua t i on  i f  t h e  worker has made no e f f o r t  t o  have compensation r e i n s t a t e d  
w i t h i n  60 days a f t e r  Compliance has author ized suspension o f  compensation. 

H i s t :  F I l e d  12/11/70 as WCB Admin. Order 16-1970 
Amended 4/27/78 as WCD Admin. Order 6-1978, e f f .  4/27/78 
Amended 1/11/80 as WCD Admin. Order 1-1980, e f f .  1/11/80 
Amended 12/23/81 as WCD Admin. Order 6-1981, e f f .  1/1/82 
Amended 12/29/83 as WCD Admin. Order 8-1983, e f f .  1/1/84 
Renumbered f rom 436-54-283, May 1, 1985 
Amended 12/12/85 as WCD Admin. Order 8-1 985, e f f .  111 186 
Amended 12/18/87 as WCD Admin. Order 4-1987, e f f .  1/1/88 

REQUEST FOR CONSENT TO SUSPENSION OF COMPENSATION; WORKER'S 
FAIWRE TO PARTICIPATE I N  A PHYSICAL REHABILITATION PROGRAM 

436-60-100 (1 A worker i s  requ i red  t o  p a r t i c i p a t e  i n  a phys ica l  
rehabi 1 i t a t i o n  program. A n o t i c e  o f  such program issued by an i n s u r e r  s h a l l  
i n c l u d e  a n o t i c e  as descr ibed i n  sec t ion  (2)  informing the  worker t h a t  f a i l u r e  
t o  p a r t i c i p a t e  i n  t he  program s h a l l  r e s u l t  i n  suspension o f  compensation. 

(2 )  The D i r e c t o r  o r  i n s u r e r  sha l l  n o t i f y  t he  worker, and t h e  worker 's 
a t t o r n e y  I f  represented, i n  w r i t i n g  a t  l e a s t  10 days p r i o r  t o  t he  s t a r t  o f  a 
program o f  phys ica l  rehabi  1 i t a t i o n  t o  ensure r e c e i p t  o f  t he  n o t i c e  o f  the 
f o l  lowing:  

(a)  purpose o f  t he  program; 
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(b) t h e  date,  t ime and p lace  o f  the  program; 

( c )  t h e  a t t e n d i n g  phys ic ian  was n o t i f i e d  o f  the  program; 

( d l  t h a t  t h e  reasonable cos t  o f  p u b l i c  t ranspor ta t i on  o r  use o f  a  p r i v a t e  
vehi c l  e  w i  11 be reimbursed and, t h a t  when necessary, reasonable cos t  o f  ch i  1 d  
care, meal s  , 1 odgi ng and o t h e r  re1  ated se rv i  ces w i  1 1 be reimbursed. A request 
f o r  reimbursement must be accompanied by a  sales s l i p ,  r e c e i p t  o r  o the r  
evidence necessary t o  support  t h e  request.  Should an advance o f  these costs 
be necessary f o r  attendance, a  request  f o r  advancement sha l l  be made i n  
s u f f i c i e n t  t ime  t o  ensure a  t i m e l y  appearance; and 

( e l  i n  prominent o r  bold- face type t h e  paragraph: 

"ATTENDANCE AND PARTICIPATION I S  REQUIRED I N  A PROGRAM OF PHYSICAL 
REHABILITATION. FAILURE TO PARTICIPATE SHALL RESULT I N  SUSPENSION OF YOUR 
COMPENSATION BENEFITS AND POSSIBLE REDUCTION OF ANY PERMANENT DISABILITY 
AWARDED PURSUANT TO ORS 656.325 and OAR 436-60." 

(3) The D i r e c t o r  o r  i n s u r e r  upon r e c e i p t  from the  worker o f  a  v a l i d  reason 
f o r  n o t  p a r t i  c i  p a t i  ng i n  a  physi c a l  rehabi 1  i t a t i  on program sha l l  determi ne 
whether t o  reschedule o r  cont inue same. I f  the program i s  t o  be rescheduled 
i t  s h a l l  be rescheduled as soon as poss ib le  i n  the f u t u r e  and cons is tent  w i t h  
t h e  abi  1 i t y  o f  t h e  worker t o  p a r t i c i p a t e  i n  the  program. 

(4) The n o t i c e  i n  sect'ion (2) w i  1 1  no t  be requ i red  t o  be repeated once the  
worker has agreed t o  p a r t i c i p a t e  i n  a  physical  rehabi 1 i t a t i o n  program and then 
e l e c t s  t o  withdraw a f t e r  t h e  spec i f i ed  date. 

(5 )  The i n s u r e r  request ing  consent t o  suspension o f  compensation because 
o f  a  worker 's  f a i l u r e  o r  r e f u s a l  t o  p a r t i c i p a t e  i n  a  program o f  physical  
rehabi li t a t i o n ,  o r  o b s t r u c t i o n  o f  same, s h a l l  apply t o  Compl lance. A copy o f  
t h e  a p p l i c a t i o n  request  s h a l l  be de l i ve red  t o  the worker a t  the l a s t  known 
address by r e g i s t e r e d  o r  c e r t i f i e d  mai 1  w i t h  r e t u r n  r e c e i p t  requested o r  by 
personal s e r v i c e  meeting t h e  requirements f o r  serv ice o f  a  summons, and t o  the  
worker 's a t t o r n e y  i f  represented. The a p p l i c a t i o n  i n  l e t t e r  form s h a l l  
con ta in  the  f o l l o w i n g  in fo rmat ion :  

(a) consent f o r  suspension o f  compensation i s  requested pursuant t o  ORS 
656.325 and OAR 436-60: 

(b) what a c t i o n s  o f  t h e  worker i n i t i a t e d  the  request f o r  suspension o f  
compensation; 

( c )  any reason g iven by t h e  worker f o r  f a i l u r e  o r  refusal t o  p a r t i c i p a t e  
i n  the  program, o r  o b s t r u c t i o n  o f  same; 

( d l  t h e  date  t h a t  f a i l u r e  by the  worker t o  p a r t i c i p a t e  I n  a  physical  
rehabi 1 i  t a t i o n  program was v e r i f i e d  and w i t h  whom o r  how v e r i f i e d .  Such 
v e r i f i c a t i o n  i s  requ i red  t o  be made immediately and any delay can r e s u l t  i n  
suspension o f  compensation n o t  being author ized u n t i l  the actual  date o f  
v e r i  f i c a t i o n ,  t h e  date  the  request  i s  received by Compliance, o r  no t  a t  a1 1  ; 



( e l  whether the  program w i l l  be rescheduled and, i f  so, t he  da te  and p lace;  

( f )  any p e r t i n e n t  i n f o r m a t i o n  t h a t  supports t he  request  f o r  suspension o f  
compensation; and 

(g)  a no t i ce ,  i n  prominent o r  bold-faced type, as fo l l ows :  

"NOTICE TO WORKER: I F  YOU THINK THIS APPLICATION FOR SUSPENSION 
OF COMPENSATION I S  NOT RIGHT, YOU MAY RESPOND I N  WRITING TO THE COMPLIANCE 
SECTION, WORKERS' COMPENSATION DIVISION, DEPARTMENT OF INSURANCE AND FINANCE, 
LABOR & INDUSTRIES BUILDING, SALEM, OREGON 97310. YOLlR RESPONSE MUST BE 
RECEIVED BY THE DEPARTMENT WITHIN 10 WORKING DAYS OF THE DATE OF THIS NOTICE." 

(6) The a p p l i c a t i o n  t o  Compliance s h a l l  be accompanied by a copy o f  the  
l e t t e r  r e q u i r e d  i n  s e c t i o n  (2) sent t o  the  worker. 

(7)  Compliance s h a l l  consider a l l  documentation and correspondence 
submi t ted  by the  i n s u r e r  and worker. If the  evidence supports t he  
appl 1 c a t i o n ,  Compliance s h a l l  i ssue an o rde r  consent ing t o  suspension o f  
compensation by t h e  i n s u r e r  from a date prescr ibed i n  subsect ion (5>(d)  o f  
t h i s  r u l e  and u n t i  1 such t ime as the  worker p a r t i c i p a t e s  i n  a program o r  s ~ ~ c h  
program i s  determined i napprop r ia te .  

(8)  The Compliance o rde r  consent ing t o  t h e  suspension of compensation by 
an i n s u r e r  s h a l l  con ta in  a no t i ce ,  i n  prominent o r  bold-face type, as fo l lows:  

" I F  YOU THINK THIS ORDER I S  NOT RIGHT YOU MAY REQUEST A RECONSIDERATION OR A 
HEARING. REQUEST FOR RECONSIDERATION MUST BE I N  WRITING AND SENT TO THE 
COMPLIANCE SECTION, WORKERS' COMPENSATION DIVISION, DEPARTMENT OF INSURANCE 
AND FINANCE, LABOR & INDUSTRIES BLDG., SALEM, OR 97310. HEARINGS REQLIESTS 
MUST BE SENT TO THE HEARINGS DIVISION, WORKERS' COMPENSATION BOARD, 480 CHURCH 
STREET SE, SALEM, OR 97310." 

(9)  The i n s u r e r  s h a l l  n o t i f y  Compliance by l e t t e r  when the  worker 
p a r t i c i p a t e s  i n  a program, and t h a t  compensation has resumed. 

(10) The i n s u r e r  may request  an a d m i n i s t r a t i v e  order  o f  c l o s u r e  be issued 
by Eva lua t i on  i f  the  worker has made no e f f o r t  t o  have compensation r e i n s t a t e d  
w i t h i n  60 days a f t e r  t h e  au tho r i za t i on  o f  consent t o  t he  suspension o f  
compensation. 

H i s t :  F i l e d  12/23/81 as WCD Admin. Order 6-1981, e f f .  1/1/82 
Amended 12/29/83 as WCD Admin. Order 8-1983, eff. 1/1/84 
Renumbered from 436-54-284, May 1,  1985 
Amended 12/12/85 as WCD Admin. Order 8-1985, eff. 1 /1/86 
Amended 12/18/87 as WCD Admin. Order 4-1987, e f f .  1/1/88 

REQUEST FOR CONSENT TO SUSPENSION OF COMPENSATION; WORKER'S 
COMMISSION OF INSANITARY OR INJURIWS PRACTICES 

436-60-110 (1) The i n s u r e r  s h a l l  upon knowledge o f  a worker commit t ing 
i n s a n i t a r y  o r  i n j u r i o u s  p rac t i ces  which tends t o  e i t h e r  i m p e r i l  o r  r e t a r d  
recovery  request  i n  w r i t i n g  t o  the worker t h a t  such p r a c t i c e s  stop. The 



1 e t t e r  t o  t h e  worker w i t h  copy t o  the  worker's a t to rney  i f  represented, s h a l l  
exp la in :  

(a) t h e  i n s a n i t a r y  o r  i n j u r i o u s  prac t ices  being committed; 

(b) t h a t  such p r a c t i c e s  a r e  considered i n s a n i t a r y  o r  i n j u r i o u s  by the  
at tend1 ng physi  c i  an; 

( c )  t h a t  such p r a c t i c e s  stop by a  spec i f ied  date i n  the  reasonable f u t u r e  
and remain,stopped; and 

( d l  i n  prominent o r  bold- face type the  paragraph: 

"COMMITTING OF SUCH INSANITARY OR INJURIOUS PRACTICES BEYOND THE DATE 
INDICATED SHALL RESULT I N  SUSPENSION OF COMPENSATION BENEFITS AND POSSIBLE 
REDUCTION OF ANY PERMANENT DISABILITY AWRDED PURSUANT TO ORS 656.325 AND OAR 
436-60. " 

(2)  The i n s u r e r  s h a l l  v e r i f y  on the  spec i f ied  date whether the  worker d i d  
o r  d i d  n o t  s top t h e  i n s a n i t a r y  o r  i n j u r i o u s  p rac t i ces  and, i f  stopped, 
p e r i o d i c a l  l y  .check t o  see t h a t  such prac t ices  remain stopped. 

( 3 )  The i n s u r e r  w i l l  n o t  be requ i red  t o  repeat t h e  request i n  sec t i on  ( 1 )  
once the  i n j u r e d  worker has been pu t  on n o t i c e  and again c o n i t s  the  same 
i nsani t a r y  or i n j u r i o u s  p r a c t i c e s  a f t e r  the  spec i f i ed  date. 

(4 )  The i n s u r e r  request ing  consent t o  suspension o f  compensation because 
o f  a  worker 's  f a i l u r e  t o  stop i n s a n i t a r y  o r  i n j u r i o u s  prac t ices ,  s h a l l  apply 
t o  Compliance. A copy o f  t he  a p p l i c a t i o n  request s h a l l  be de l ivered t o  the  
worker a t  t h e  l a s t  known address by reg is tered o r  c e r t i f i e d  mi 1  w i t h  r e t u r n  
r e c e i p t  requested o r  by personal se rv i  ce meet1 ng the  requirements f o r  serv ice  
o f  a  summons, and t o  the  worker 's a t to rney  if represented. The a p p l i c a t i o n  i n  
1  e t t e r  f o n  s h a l l .  con ta in  the  f o l  1  owl ng informat ion:  

(a )  consent f o r  suspension o f  compensation i s  requested pursuant t o  ORS 
656.325 and OAR 436-60: 

(b)  exp lanat ion  o f  the  i n s a n i t a r y  o r  i n j u r i o u s  p r a c t i c e  being committed by 
the  worker; 

( c )  whether o r  n o t  the  a t tend ing  physician considers the p rac t i ces  t o  be 
i n s a n i t a r y  o r  i n j u r i o u s  t o  the  worker; 

( d l  t h a t  t h e  worker cont inues the  i nsan i ta ry  o r  i n j u r i o u s  p rac t i ces  a f t e r  
t he  date s p e c i f i e d  i n  the  l e t t e r  t o  the  worker; 

( e l  t h e  da te  t h a t  f a i l u r e  by the  worker t o  stop the  prac t ices  was v e r i f i e d  
and w i t h  whom o r  how v e r i f i e d .  Any delay i n  ob ta in ing  v e r i f i c a t i o n  o r  i n  
reques t i  ng consent f o r  suspension o f  compensation may resu l  t i n  a u t h o r i z a t i o n  
be ing denied o r  the  date  of a u t h o r i z a t i o n  being modif ied by the  date o f  ac tua l  
v e r i f i c a t i o n  o r  the  date the  request  i s  received by Compliance; 



(f) any p e r t i n e n t  i n fo rma t ion  t h a t  supports the  request  f o r  suspension of 
compensation; and 

(g) i n  prominent o r  bold-faced type the  paragraph: 

"NOTICE TO WORKER: I F  YOU THINK THIS APPLICATION FOR SUSPENSION OF 
COMPENSATION I S  NOT RIGHT, YOU MAY RESPOND I N  WRITING TO THE COMPLIANCE 
SECTION, WORKERS' COMPENSATION DIVISION, DEPARTMENT OF INSURANCE AND FINANCE, 
LABOR & INDUSTRIES BUILDING, SALEM, OREGON 97310. YOUR RESPONSE MUST BE 
RECEIVED BY THE DEPARTMENT WITHIN 10 WORKING DAYS OF THE DATE OF THIS NOTICE." 

(5) The a p p l i c a t i o n  t o  Compliance s h a l l  be accompanied by a copy o f  the  
l e t t e r  requ i red  i n  s e c t i o n  (1) sent t o  t he  worker. 

(6)  Compliance s h a l l  consu l t  w i t h  the  Medical D i r e c t o r  t o  rev iew  whether 
t h e  p r a c t i c e s  are  i n s a n i t a r y  o r  i n j u r i o u s  t o  t h e  worker 's  recovery .  

(7) Compliance s h a l l  i ssue an o rde r  consent ing t o  t h e  suspension o f  
compensation by an i n s u r e r  f o r  any pe r iod  o f  t ime d u r i n g  which a worker 
commits any i n s a n i t a r y  o r  i n j u r i o u s  p r a c t i c e  which tends t o  e i t h e r  i m p e r i l  o r  
r e t a r d  recovery.  The consent t o  suspensi on o f  compensati on s ha1 1 c o n t i  nue 
u n t i  1 t h e  date the  worker has, i n  f a c t ,  demonstrated t e r m i n a t i o n  o f  such 
p r a c t i c e s  t o  the  i n s u r e r  and no compensation s h a l l  be due o r  p a i d  d u r i n g  such 
p e r i o d  . 

(8) The Compliance o rde r  consent ing t o  t h e  suspension o f  compensation by 
an i n s u r e r  s h a l l  c o n t a i n - a  no t i ce ,  i n  prominent o r  bold-face type,  as f o l  lows: 

" I F  YOU M I N K  MIS ORDER I S  NOT RIGHT YOU MAY REQUEST A RECONSIDERATION OR A 
HEARING. REQUEST FOR RECONSIDERATION MUST BE I N  WRITING AND SENT TO THE 
COMPLIANCE SECTION, WORKERS' COMPENSATION DIVISION, DEPARTMENT OF INSURANCE 
AND FINANCE, LABOR & INDUSTRIES BLDG., SALEM, OR 97310. HEARING REQUESTS MUST 
BE SENT TO M E  HEARINGS DIVISION, WORKERS' COMPENSATION BOARD, 480 CHURCH 
STREET SE, SALEM, OR 97310." 

( 9 )  The i n s u r e r  s h a l l  c o n t i n u a l l y  moni tor  the  c l a i m  t o  a s c e r t a i n  when the  
worker has, i n  fac t ,  stopped committ ing the  i n s a n i t a r y  o r  i n j u r i o u s  
p r a c t i c e s .  When i t  i s  es tab l ished t h a t  the  p rac t i ces  have stopped, payment o f  
compensation b e n e f i t s  s h a l l  commence e f fec t i ve  on t h a t  da te  and the  i n s u r e r  
s h a l l  immediately n o t i f y  Compliance by l e t t e r  of t he  da te  of resumption. 

(10) The i n s u r e r  may request an a d m i n i s t r a t i v e  o rde r  o f  c l osu re  be issued 
by Eva lua t i on  if t h e  worker has made no e f f o r t  t o  have compensation r e i n s t a t e d  
w i  t h i  n 60 days a f t e r  Compl i ance has author ized suspension o f  compensation. 

H i s t :  F i l e d  12/11/70 as WCB Admin. Order 16-1970 
Amended 4/27/78 as K D  Admin. Order 6-1978, eff. 4/27/78 
Amended 1/11/80 as WCD Admin. Order 1-1980, e f f .  1/11/80 
Amended 12/23/81 as WCD Admin. Order 6-1981, e f f .  1 /1/82 
Amended 12-29-83 as WCD Admin. Order 8-1983, e f f .  1-1-84 
Renumbered from 436-54-285, May 1, 1985 
Amended 12/12/85 as WCD Admin. Order 8-1985, e f f .  1 /1/86 
Amended 12/18/87 as WCD Admin. Order 4-1 987, e f f .  1 /I 188 



REQUEST FOR CONSENT TO SUSPENSION OF COMPENSATION: WORKER'S 
REFUSAL TO SUBMIT TO MEDICAL OR SURGICAL TREATMENT 

436-60-120 ( 1 )  The insurer  shall upon knowledge of worker refusing to  
submit t o  such medical o r  surgical treatment as i s  reasonably essen t ia l  to  
promote recovery, request i n  writing t o  the worker t ha t  such treatment be 
obtalned. The l e t t e r  t o  the worker, w i t h  copy to  the worker's a t torney i f  
represented, shal l  explain: 

( a )  t he  need f o r  the  recommended medical o r  surgical treatment; 

( b )  t h a t  such treatment i s  considered reasonably essent ia l  t o  promote the 
worker's recovery; 

(c )  t h a t  notice of consent fo r  such treatment be given t o  the insurer  by a 
specif ied da te  i n  the  reasonable future;  and 

( d l  i n  prominent o r  bold-face type the paragraph: 

"THE DECISION WHETHER TO RECEIVE MEDICAL OR SURGICAL TREATMENT CONSIDERED 
REASONABLY ESSENTIAL TO PROMOTE RECOVERY I S  A DECISION OF THE INJURED WORKER. 
FAILURE, HOWEVER, TO GIVE CONSENT BY THE DATE INDICATED OR FAILURE TO ACTUALLY 
RECEIVE SUCH TREATMENT SHALL RESULT I N  SUSPENSION OF YOUR COMPENSATION 
BENEFITS AND POSSIBLE REDUCTION OF ANY PERMANENT DISABIL ITY AWARDED PURSUANT 
TO ORS 656.325 and OAR 436-60." 

(2)  For the  purpose of t h i s  section f a i l u r e  of the worker t o  remain under 
a doc tor ' s  care., seek reasonable periodic examinations o r  pa r t i c ipa t e  i n  a 
treatment regimen shal l  be considered f a i l u r e  o r  refusal  t o  submit t o  medical 
treatment. 

(3) The insurer  shal l  ver i fy  on the specified date whether the  worker d i d  
o r  d i d  not give consent fo r  the recommended medical o r  surgical treatment. 

(4) The insurer  w i  11  not be required t o  repeat the request i n  section ( 1  1 
once the  injured worker has given consent fo r  the recommended medical o r  
surgical  treatment and then e l ec t s  to  withdraw the consent a f t e r  the  specified 
date.  

(5) The insurer  requesting consent t o  suspension of compensation because 
of a worker's refusal t o  submit t o  recommended medical o r  surgical treatment, 
shal l  apply t o  Compliance. A copy of the application request shall  be 
delivered t o  the worker a t  the l a s t  known address by registered o r  c e r t i f i e d  
mai 1 with re turn receipt  requested or  by personal service meeting the 
requirements f o r  service  of a summons, and t o  the worker's a t torney i f  
represented. The application in 1 e t t e r  form shall  contain the fo1 lowing 
information: 

( a )  consent f o r  suspenslon of compensation i s  requested pursuant t o  ORS 
656.325 and OAR 436-60; 



( b )  explanation of the recommended medical o r  surgical  t reatment ;  

( c )  whether o r  not the  attending physician considers t he  treatment 
reasonably essent ia l  t o  promote the  worker's recovery; 

( d l  t h a t  the  worker has refused and continues t o  refuse  t o  submit t o  the 
recommended treatment a f t e r  the date  specified i n  the  l e t t e r  t o  t he  worker; 

( e l  any reason given by the  worker f o r  refusing t o  submit t o  the 
recommended medi cal o r  surgical treatment; 

( f )  the  date  tha t  f a i l u r e  by the worker t o  give consent f o r  t he  treatment 
was ve r i f i ed  and w i t h  whom o r  how ver i f i ed .  Such veri f i c a t i o n  i s  required to  
be made immediately and any delay can r e su l t  in  suspension of compensation not 
being authorized u n t i  1 the  actual date  of ve r i f i c a t i on ,  t he  da te  the  request 
i s  received by Compliance, o r  not a t  a l l ;  and 

(g)  in  prominent o r  bold-faced type the paragraph: 

"NOTICE TO WORKER: IF YOU THINK THIS APPLICATION FOR SUSPENSION OF 
COMPENSATION IS NOT RIGHT YOU MAY RESPOND IN WRITING TO THE COMPLIANCE 
SECTION, WORKERS' COMPENSATION DIVISION, DEPARTMENT OF INSURANCE AND FINANCE, 
LABOR & INDUSTRIES BUILDING, SALEM, OREGON 97310. YOUR RESPONSE MUST BE 
RECEIVED BY THE DEPARTMENT WITHIN 10 WORKING DAYS OF THE DATE OF THIS NOTICE." 

(6) The insurer  shal l  provide documentation t o  adequately demonstrate t ha t  
the  medical o r  surgical treatment i s  reasonably essen t ia l  t o  promotion of the 
worker' s recovery and t ha t  the  need fo r  such medical o r  surgical  treatment has 
been f u l l y  explained t o  the worker by the  physician recommending such 
treatment. Documentation should consis t  of doc tor ' s  r epo r t s ,  copies of 
correspondence, reports  of consul t a t ion  on the  medical o r  surgical  treatment 
recommended or  any other  writ ten evidence which demonstrates the  recommended 
treatment i s  reasonably e s sen t i a l .  

(7)  The application t o  Compliance shal l  be accompanied by a copy of the  
l e t t e r  required in  section ( 1 )  sent  t o  the  worker. 

( 8 )  Compliance shall  consult with the  Medical Director t o  review whether 
the  recommended treatment i s  reasonably essen t ia l  t o  promote t he  worker's 
recovery. 

(9 )  Compliance shall  issue an order consenting t o  the  suspension of 
compensation by an insurer f o r  any period of time during which a worker 
refuses  t o  submit t o  recommended medical o r  surgical  treatment reasonably 
essen t ia l  t o  promote recovery. The consent t o  suspension of 
compensation shall  continue u n t i  1 the  date the worker has,  in  f a c t ,  consented 
t o  the  recommended medical o r  surgical treatment and no compensation sha l l  be 
due o r  paid during such period. When the worker has es tabl ished a pat tern  of 
noncooperation, Compl i ance may require the  worker t o  begi n recommended 
treatment before compensation shal l  be res ta r ted .  

(10) The insurer shall  cont'lnually monitor the  claim t o  a sce r t a in  when the  
worker has,  in f a c t ,  consented t o  the  recommended medical o r  surgical  



t reatment .  When i t  i s  establ ished t h a t  consent has been given, payment o f  
compensation b e n e f i t s  sha l l  commence e f f e c t i v e  on the  date the  consent was 
g i ven  and the  i n s u r e r  sha l l  immediately n o t i f y  Compliance by l e t t e r  o f  the  
date  o f  resumptlon. 

(11) The i n s u r e r  may request an admin i s t ra t i ve  o rde r  of c losure  be issued 
by Eva luat ion  i f  the  worker has made no e f f o r t  t o  have compensation r e i n s t a t e d  
w i t h i n  60 days a f t e r  Compliance has authorized suspension o f  compensation. 

(12) The Compliance order  consenting t o  the suspension o f  compensation by 
an i n s u r e r  s h a l l  con ta in  a not ice ,  i n  prominent o r  bold-face type, as fo l l ows :  

" I F  YOU THINK THIS OROER I S  NOT RIGHT YOU MAY REQUEST A RECONSIDERATION OR A 
HEARING. REQUEST FOR RECONSIDERATION MUST BE I N  WRITING AND SENT TO THE 
COMPLIANCE SECTION, WORKERS' COMPENSATION DIVISION, DEPARTMENT OF INSURANCE 
AND FINANCE, LABOR & INDUSTRIES BLDG., SALEM, OR 97310. HEARING REQUESTS MUST 
BE SENT TO THE HEARINGS DIVISION, WORKERS' COMPENSATION BOARD, 480 CHURCH 
STREET SE, SALEM, OR 97310." 

(13) When the  suspension i s  n o t  approved, Compliance s h a l l  n o t i f y  the  
i n s u r e r  o f  t h e  reason f o r  den ia l .  

H i s t :  F i l e d  12/11/70 as WCB Admin. Order 16-1970 
Amended 4/27/78 as W U )  Admin. Order 6-1978, eff. 4/27/78 
Amended 1/11/80 as WCD Admin. Order 1-1980, eff .  1/11/80 
Amended 12/23/81 as WCD Admin. Order 6-1981, e f f .  1/1/82 
Amended 12/29/83 as WCD Admi n. Order 8-1 983, e f f .  1 / 1 184 
Renumbered from 436-54-286, May 1 , 1985 
Amended 12/12/85 as WCD Admin. Order 8-1985, e f f .  1 /1/86 
Amended 12/18/87 as WCD Admin. Order 4-1987, e f f .  1 /1/88 

PETITION FOR REDUCTION OF BENEFITS; WORKER'S FAILURE TO FOLLOH 
MEDICAL ADVICE OR PARTICIPATE I N  OR COMPLETE PHYSICAL RESTORATION 
OR VOCATIONAL REHABILITATION PROGRAMS OR COMMISSION OF INSANITARY 
OR INJURIOUS PRACTICES 

436-60-130 (1 The D i rec to r  o r  insurer  which determines t h a t  a worker has 
f a i l e d  t o  f o l l o w  the  medical advice o f  the  a t tend ing  phys ic ian  o r  has 
committed an i n s a n i t a r y  o r  i n j u r i o u s  p rac t i ce  o r  has f a i l e d  t o  p a r t i c i p a t e  i n  
o r  complete phys ica l  r e s t o r a t i o n  o r  vocat ional  rehabi  1 i t a t i o n  programs may 
p e t i t i o n  f o r  a reduc t ion  o f  bene f i t s  awarded the  worker when determinat ion  i s  
made pursuant t o  ORS 656.268. 

(a) The p e t i t i o n  f o r  reduct ion  o f  bene f i t s  w i l l  be sent t o  Evaluat ion.  

(b)  The p e t i t i o n  sha l l  conta in  a l l  pe r t i nen t  fac ts  necessary t o  support 
t he  a c t i o n  requested and sha l l  be accompani ed by documentation t o  adequately 
demonstrate t h e  worker 's  commission o f  an i n s a n i t a r y  o r  i n j u r i o u s  p r a c t i c e  o r  
f a i  1 u re  t o  f o l  low the  a t tend ing phys ic ian 's  medical advice o r  p a r t i  c i  pate i n  
o r  compl e t e  physi ca l  r e s t o r a t i o n  o r  vocat ional rehabi  1 i t a t i  on programs. 
Documentation may consi s t  of t e l  ephone memoranda, doc to r '  s repo r t s ,  copi es of  
correspondence, i n v e s t i g a t i v e  repor ts  o r  any o the r  w r i t t e n  evidence o f  the  
worker 's  f a i l u r e  t o  cooperate. 



(2) Evaluation sha l l ,  in the absence of a pe t i t ion  from an employer o r  an 
insurer ,  reduce a worker's benefits  when i t  comes t o  the a t ten t ion  of 
Eval uation tha t  the worker has committed an insan i ta ry  or  injur ious  practice 
o r  fa i led  t o  follow the medical advice of the  attending physician o r  has 
f a i  1 ed t o  parti  ci pate in  o r  complete physi cal res tora t ion  o r  vocational 
rehabi 11 t a t i on  programs. Eval uation, i f necessary, may requi r e  o t h e r  
information from the insurer t o  adequately demonstrate the worker's commi ssion 
of an insani tary or injurious practice or  f a i l u r e  t o  follow the attending 
physi c ian l  s medical advice or par t ic ipate  in  o r  complete physical res torat ion 
o r  vocational rehabi 11 ta t ion  programs prescribed f o r  the worker pursuant to  
ORS Chapter 656 and Wal Admi ni s t r a t i v e  Rul es.  

(3) Eval uation shall , upon determi nation of the worker1 s claim pursuant t o  
ORS 656.268 and a f t e r  considering any pe t i t ion  fo r  reduction of benef i ts  as 
described i n  section ( 1 )  o r  under the provisions of section (21, reduce the 
benefits  awarded by the amount the di sabi 11 t y  has been increased by the 
worker's commission of an insani tary o r  injur ious  pract ice  o r  f a i l u r e  to  
follow medical advice from his attending physician o r  t o  pa r t i c ipa t e  in or 
complete physical restoration or vocational rehabi 1 i  t a t i  on programs. Any 
reduction shall  be demonstrated in  the Determination Order by the amount of 
disabi l i  t y  which would have been awarded and the amount of the award 
ultimately resul t ing from the worker1 s fa i  lu re  t o  cooperate. 

Hist: Flled 12/11/70 as WCB Admin. Order 16-1970 
Amended 4/27/78 a s  W C D  Admin. Order 6-1978, e f f .  4/27/78 
Amended 1/11/80 as WO Admin. Order 1-1980, e f f .  1/11/80 
Amended 12/23/81 as WCD Admi n .  Order 6-1 981, e f f .  1 /1/82 
Amended 12/29/83 a s  WCD Admin. Order 8-1983, e f f .  1/1/84 
Renumbered from 436-54-287, May 1 , 1985 
Amended 12/12/85 a s  WCD Admin. Order 8-1985, e f f .  1/1/86 
Amended 12/18/87 as W C D  Admi n.  Order 4-1 987. e f f .  111 /88 

ACCEPTANCE OR DENIAL OF A CLAIM 

436-60-140 ( 1 )  Written notice of acceptance o r  denial of a claim shall  be 
furnished to  the claimant by the insurer within 60 days a f t e r  the employer has 
notice o r  knowledge of the claim. 

(2)  Any insurer who i s  delinquent in accepting or  denying a claim beyond 
the s ta tu tory  60 days in excess of 5 percent of t h e i r  t o t a l  volume of reported 
claims during any quarter may receive a penalty assessed by the Director.  

(3)  The notice of acceptance in compliance with ORS 656.262 and the rules 
of Practice and Procedure fo r  Contested Cases under the Workers ' Compensation 
Law shall : 

(a )  inform the worker whether the claim i s  considered disabling or  
nondi sabl i ng ;  

(b)  inform the worker of the Expedi ted Claim Service,  of hearing and 
aggravation r ights  concerning nondi sabli ng I njuri es i ncl udi ng the r i gh t  to  
object  t o  a decision tha t  the injury i s  nondisabling by requesting a 
determination pursuant t o  ORS 656.268; 



( c )  inform the worker of employment reinstatement r igh ts  and 
respons ib i l i t i es  under ORS Chapter 659; 

(dl  inform the worker of assistance available t o  employers from the 
Workers' Reemployment Reserve under ORS 656.622; and  

( e l  lnform the worker tha t  expenses personally paid fo r  claim rela ted 
expenses up t o  a maximum established r a t e  shall  be reimbursed by the insurer  
when requested I n  writing and accompanied by sales  s l  i p s ,  rece ip ts ,  e t c .  , for  
meals, lodging, transportation,  prescriptions and other  expenses. 

(4 )  The notice of denial in compliance with the rules  of Practice and 
Procedure fo r  Contested Cases under the Workers ' Compensation Law shall  : 

( a )  specify the factual and legal reasons for  denial ;  and 

(b) inform the worker of the Expedited Claim Service and of hearing r igh ts  
u n d e r  ORS 656.283. 

(5) The insurer shall send notice of the denial t o  each provider of 
medical services and health insurance when compensabi 11 t y  of a1 1 ,  o r  any 
port ion,  of a claim for  medical services i s  denied. When the compensabi 1 i  ty  
i s sue '  has been f i n a l l y  determined the insurer shall  not i fy  each affected 
medical service provider and each health insurance provider of the r e su l t s  of 
the  determi nation, i ncl udi ng the resul t s  of proceedings under ORS 656.289(4) 
and the amount of any settlement. 

(6)  The insurer shall  or  the employer may make payment of compensation due 
pursuant t o  ORS 656.262 and 656.273 and continue unt i l  such time as the  claim 
i s  denied, except where there i s  an issue concerning the timely f i l i n g  of a 
not ice  of accident as provided in ORS 656.265(4). The insurer  shall  report  to  
Compliance payments of compensation made by the employer as i f  the insurer had 
made the payment. 

(7)  Pending acceptance or  denial of a claim, compensation payable t o  a 
worker o r  the worker's beneficiaries does not include the costs of medical 
benefi t s  o r  buri a1 expense. 

Hist: Filed 1/11/80 as WCD Admin. Order 1-1980, e f f .  1/11/80 
Amended 12/23/81 as WCD Admi n.  Order 6-1 981 , e f f .  1 11 182 
Amended 12/29/83 as WCD Admin. Order 8-1983, e f f .  1/1/84 
Renumbered from 436-54-300, May 1 ,  1985 
Amended 12/12/85 as Ha3 Admin. Order 8-1985, e f f .  1/1/86 
Amended 12/18/87 as WCD Admin. Order 4-1987, e f f .  1/1/88 

TIMELY PAYMENT OF COMPENSATION 

436-60-150 ( 1  Benefits shall be deemed paid when deposited in the U.S. 
Mai 1 addressed t o  the l a s t  known address of the worker o r  beneficiary. Notice 
of the method and manner of sl~ch payment shall be provided as prescribed by 
the Di rector .  



(2)  The acceptable t ime l i ness  o f  f i r s t  payment o f  t ime loss  by the 
employer o r  ' i n s u r e r  sha l l  be no less  than t h e  prev ious  f i s c a l  y e a r ' s  average 
o f  the  respec t i ve  e n t i  t i e s  rounded t o  the  nearest  ' 5 t h  percentage p o i n t ,  bu t  i n  
no event less  than 80% f o r  a guaranty c o n t r a c t  i n s u r e r  and 90% f o r  a 
sel  f-i nsured employer. An i n s u r e r  fa1 1 i ng below these norms d u r i n g  any 
quar te r  may rece ive  a pena l ty  assessed by the  D i r e c t o r .  

(3)  Timely payment o f  temporary d i s a b i l i t y  b e n e f i t  has been made when pa id  
no l a t e r  than the  14th day a f t e r :  

(a )  employer's n o t i c e  o r  knowledge o f  the  c l a i m  i f  temporary d i s a b i l i t y  i s  
immediate and payable; 

(b)  employer's n o t i c e  o r  knowledge of temporary d i  sabi li t y  r e l a t e d  t o  but  
subsequent t o  the  i n j u r y ,  which i s  payable; 

( c )  s t a r t  o f  vocat ional  t r a i n i n g ,  i f  a c l a i m  has p r e v i o u s l y  been 
determined; 

( d l  date the  sub jec t  employer, o r  t h e i r  i n s u r e r ,  has n o t i c e  o r  knowledge 
o f  medica l ly  v e r i f i e d  i n a b i l i t y  t o  work due t o  an aggravat ion of t h e  worker 's  
condi t i o n ;  

( e l  date o f  any determinat ion o r  1 i t i g a t i o n  o rde r  which orders  temporary 
d i  sabi 1 i ty; 

( f )  date a c la im  has been r e f e r r e d  by the  Department t o  the  i n s u r e r  f o r  
processing pursuant t o  ORS 656.029; o r  

(g) date a noncomplying employer c la im  has been r e f e r r e d  by the  Department 
t o  the  SAIF Corporat ion. 

(4)  Continued temporary d i sab i  1 i t y  due s h a l l  be pa id  t o  w i t h i n  7 days o f  
the  date of payment a t  l e a s t  once each 14 days t h e r e a f t e r .  The employer, when 
making payments as provided i n  OAR 436-60-020( 11, may make subsequent payments 
o f  temporary d i sab i  li t y  concur ren t l y  w i t h  the  normal p a y r o l l  schedule o f  the  
employer, r a t h e r  than i n  the  r e g u l a r  14-day i n t e r v a l s .  

(5 )  Timely payment of permanent d i s a b i l i t y  b e n e f i t  has been made when pa id  
no l a t e r  than the  30th day a f t e r :  

(a )  date of determinat ion order  by the  Department o r  n o t i c e  o f  c la im  
c losu re  by the  insurer ;  o r  

(b)  date o f  any l i t i g a t i o n  o rde r  which orders permanent d i s a b i l i t y .  

(6) Subsequent payments of permanent d i sab i  1 i t y  b e n e f i t s  a re  made i n  
monthly sequence as earned. Adjustments t o  monthly payment dates may be made 
by the  i nsu re r ,  but  the worker s h a l l  be advised of t he  adjustment, and no 
payment pe r iod  s h a l l  exceed one month. 

(7) Timely payment of medical serv ices  o r  goods s h a l l  be deemed made when 
p a i d  w i t h i n  60 days o f  the r e c e i p t  o f  statement. When t h e r e  i s  a d i spu te  over 



t he  amount o f  a b i  11 o r  the  necessi ty  o f  serv ices rendered, the  i n s u r e r  w i  11 
pay the  und isp l~ ted  amount. Resolut ion o f  the  d isputed amount w i  11 be made i n  
accordance w i t h  OAR 436-10. 

(8 )  The i n s u r e r  sha l l  n o t i f y  the c la imant  o r  p rov ide r  o f  serv ice  i n  
w r i t i n g  when compensation i s  pa id  o f  the  s p e c i f i c  purpose o f  t he  payment. When 
app l i cab le ,  the  n o t i c e  s h a l l  i n d i c a t e  the  t ime per iod  f o r  which the  payment i s  
made and t h e  reimbursable expenses o r  o the r  b i  1 1 s and charges covered. I f  any 
p o r t i o n  o f  t he  c la im  i s  denied, the  n o t i c e  s h a l l  i d e n t i f y  t h a t  p o r t i o n  o f  the 
claimed amounts t h a t  i s  n o t  being paid. 

Amended 1/11/80 as WCD Admin. Order 1-1980, e f f .  1/11/80 
Amended 12/23/81 as WCD Admin. Order 6-1981, e f f .  1/1/82 
Amended 12/29/83 as WCD Admin. Order 8-1983, e f f .  1/1/84 
Renumbered from 436-54-310, May 1, 1985 
Amended 12/12/85 as WCD Admin. Order 8-1985, e f f .  1 11 186 
Amended 1211 8/87 as WCD Admi n. Order 4-1 987, e f f .  1 11 188 

USE OF SIGHT DRAU TO PAY COMPENSATION PROHIBITED 

436-60-160 A s i g h t  d r a f t  s h a l l  no t  be used t o  make payment o f  any 
b e n e f i t s  due a worker o r  bene f i c ia ry  under ORS Chapter 656. Such bene f i t s  
i n c l u d e '  temporary d i  sabi 1 i t y ,  permanent d i  sabl 1 i t y  and reimbursement o f  costs 
p a i d  d i r e c t l y  by the  worker. 

H i s t :  F i l e d  12/19/75 as WCB Admin. Order 1811975, e f f .  1 /1/76 
Amended 4/27/78 as WCD Admin. Order 6-1978, e f f .  4/27/78 
Amended 1/11/80 as WCD Admin. Order 1-1980, e f f .  1/11/80 
Amended 12f29183 as WCD Admin. Order 8-1983, e f f .  1 /1/84 
Renumbered from 436-54-315, May 1, 1985 
Amended 12/12/85 as WCD Admin. Order 8-1985, e f f .  1/1/86 

RECOVERY OF OVERPAWENT OF BENEFITS 

436-60-170 (1) Insurers  may recover overpayment o f  b e n e f i t s  pa id  t o  a 
worker through the  procedure spec i f i ed  by ORS 656.268(10). 

(2) Recovery o f  overpayment by the i n s u r e r  s h a l l  be expla ined i n  w r i t t e n  
form t o  the  worker, and the  worker's a t t o r n e y  i f  represented, o r  t o  the 
dependent(s1 o f  the worker i f  a f a t a l i t y ,  and inc lude:  

(a) an explanat ion f o r  the  reason o f  overpayment; 

(b )  t he  amount o f  the  overpayment; and 

( c )  the  method o f  recovery o f  the overpayment. 

H i s t :  F i l e d  1/11/80 as WCD Admin. Order 1-1980, e f f  1/11/80 
Amended 12/23/81 as WCD Admin. Order 6-1981, e f f  1/1/82 
Amended 12/29/83 as WCD Admin. Order 8-1983, e f f  1/1/84 
Amended 4/4/84 as WCD Admin. Order 3-1984, e f f  4/4/84 
Renumbered from 436-54-320, May 1, 1985 
Amended 12/12/85 as WCD Admin. Order 8-1985, e f f .  111 186 
Amended 12/18/87 as WCD Admin. Order 4-1987, e f f .  1/1/88 



DESIGNATION AND RESPONSIBILITY OF A PAYING AGENT 

436-60-180 (1.) For the  purpose o f  t h i s  r u l e :  

(a) "Compensabl e  i n j u r y "  means an acc iden ta l  i n j u r y ,  o r  acc iden ta l  i n j u r y  
t o  p r o s t h e t i c  appl iances, a r i s i n g  o u t  o f  and i n  the  course o f  employment 
r e q u i r i n g  medical serv ices o r  r e s u l t i n g  i n  d i s a b i l i t y  o r  death; an i n j u r y  i s  
acc identa l  i f  the  r e s u l t  i s  an accident ,  whether o r  n o t  due t o  accidenta l  
means. 

(b) "Respons ib i l i t y "  means l i a b i l i t y  under the  law f o r  the  acceptance and 
processing o f  a  compensabl e  i n j u r y  c la im. 

(2)  Compliance s h a l l ,  by o rde r ,  designate who s h a l l  pay a  c la im, i f  the 
employers and insu re rs  admit t h a t  the  c l a i m  i s otherwi  se compensabl e, where 
there  i s  an issue regarding: 

(a) which o f  several sub jec t  employers i s  t h e  t r u e  employer o f  a  claimant 
worker; 

(b)  which o f  more than one i n s u r e r  o f  a  c e r t a i n  employer i s  respons ib le  
f o r  payment o f  compensation t o  a  worker; 

( c )  r e s p o n s i b i l i t y  between two o r  more employers o r  t h e i r  i n s ~ ~ r e r s  
i n v o l v i n g  payment o f  compensation fo r  two o r  more acc identa l  i n j u r i e s ;  o r  

( d l  j o i n t  employment by  two o r  more employers. 

( 3 )  W l  t h  the  consent o f  t he  Workers' Compensation Board, Own Motion claims 
are  sub jec t  t o  the  p rov i s ions  o f  t h i s  r u l e .  

(4) I nsu re rs  w i t h  knowledge o f  a  s i t u a t i o n  as de f ined  i n  sec t i on  (2)  sha l l  
expedite the  processing o f  t he  c la im  by immediate p r i o r i t y  i n v e s t i g a t i o n  t o  
determine responsi b i  1 i t y  and whether the  c1 aim i s o t h e m i  se a  compensabl e 
i n j u r y  claim. 

(5) When a  s i t u a t i o n  as descr ibed i n  s e c t i o n  (2) i s  i d e n t i f i e d ,  the 
i nsu re rs  s h a l l  immediately n o t i f y  any o t h e r  a f f e c t e d  i n s u r e r s  o f  the 
s i t u a t i o n .  A copy o f  a l l  medical r e p o r t s  o r  o the r  p e r t i n e n t  mater ia l  
a v a i l a b l e  r e l a t i v e  t o  the  i n j u r y  s h a l l  be prov ided the  o the r  p a r t i e s  w i t h  the 
n o t i f j c a t i o n .  

(6) Such n o t i c e  received from another i n s u r e r  s h a l l  be n o t i c e  o f  a  c la im 
r e f e r r e d  by the  D i r e c t o r  as prov ided by ORS 656.265(3). 

( 7 )  Upon determining an issue e x i s t s  as t o  the  r e s p o n s i b i l i t y  f o r  an 
otherwise compensable i n j u r y ,  an i n s u r e r  s h a l l  request  a  paying agent be 
designated by appl i ca t ion  i n 1  e t t e r  form t o  Compl i ance. The appl i c a t i  on sha l l  
conta in  the  f o l l o w i n g  in format jon :  

(a) des ignat ion  o f  a  paying 'agent i s  requested pursuant t o  ORS 656.307; 



(b>  acknowledgment t h a t  the  i n j u r y  t o  the  worker i s  o therwise a 
compensable i n j u r y ,  b u t  

( c )  r e s p o n s i b i l i t y  i s  an issue; 

( d l  i d e n t i f i c a t i o n  of a l l  p a r t i e s  and c la ims invo lved;  

( e l  acknowledgment t h a t  medical repo r t s  o r  o t h e r  p e r t i n e n t  mater i  a1 
a v a i l a b l e  r e l a t i v e  t o  the i n j u r y  have been provid,ed the  o t h e r  p a r t i e s ;  and 

( f )  acknowledgment t h a t  n o t i c e  has been provided t h e  worker exp la in ing  the  
c u r r e n t  ac t ions  being taken on t h e  worker 's  claim. 

(8)  Compliance sha l l  no t  designate a paying agent where the re  remains an 
issue o f  whether t h e  i n j u r y  i s  a compensable i n j u r y  c l a i m  o r  i f  the  60 days 
appeal pe r iod  of  a denia l  has exp i red  w i thou t  a request  f o r  a paying agent o r  
a request f o r  a hear ing  on the  den4 a1 be ing received by the  D i v i s i o n  o r  Board. 

(9 )  When n o t i f i e d  by Compl'iance t h a t  t h e r e  i s  a reasonable doubt as t o  the  
s ta tus  of  the  c la im  o r  i n t e n t  o f  a den ia l  , the  insu re rs  s h a l l  p rov ide  w r i t t e n  
c l a r i f i c a t i o n  t o  Compliance w i t h i n  10 days o f  the  date o f  t he  n o t i f i c a t i o n .  

(10) Compliance, upon r e c e i p t  of  a request  f o r  des ignat ion  o f  a paying 
agent from the worker o r  someone on the  worker 's  beha l f ,  s h a l l  forward a copy 
o f  the  request t o  t h e  insurers  involved.  

(1 1) Insurers  r e c e i v i n g  n o t i c e  from the  Department of  a worker 's  request  
f o r  des ignat ion  of a paying agent s h a l l  immediately process the  request i n  
accordance w i t h  sect ions (4) through (7).  

( 1  2)  Compliance, upon r e c e i p t  o f  w r i t t e n  acknowledgment from the insu re rs  
t h a t  t he  o n l y  issue i s  r e s p o n s i b i l i t y  of  an o therwise  compensable i n j u r y  
claim, s h a l l  issue an order  des ignat ing  a paying agent pursuant t o  ORS 
656.307. The i n s u r e r  paying the  lowest  temporary d i s a b i l i t y  ra te ,  o r  i f  the  
same, the  e a r l i e s t  c la im  s h a l l  be designated the  paying agent. The designated 
paying agent sha l l  make the  f i r s t  payment o f  temporary d i s a b i l i t y  w i t h i n  14 
days a f t e r  t he  date o f  Compliance order .  

(13) Compliance, by copy o f  i t s  o rder ,  s h a l l  r e f e r  the  mat ter  t o  the  
Workers' Compensation Board t o  s e t  an a r b i t r a t i o n  proceeding pursuant t o  ORS 
656.307 t o  determine the  issue o f  r e s p o n s i b i l i t y  o f  b e n e f i t s  t o  the  worker. 

(14) The designated paying agent s h a l l  process the  c l a i m  as an accepted 
c la im  through determi na t i on  unless re1  ieved o f  the  responsi b i  1 i t y  by an order  
o f  the  a r b i t r a t o r .  Compensation pa id  under the  o rde r  s h a l l  inc lude a l l  
benefi t s ,  i n c l  udi ng medi cal  se rv i  ces , provided f o r  a compensabl e i n j u r y  t o  a 
sub jec t  worker o r  the  worker 's benef i  c i  a r i  es . The payment o f  temporary 
d i  sabi 1 i t y  due s h a l l  be f o r  per iods subsequent t o  per iods o f  d i  sabi 1 i t y  
a1 ready paid by any insu re r .  

H i s t :  F i l e d  1/11/80 as WCD Admin. Order 1-1980, eff .  1/11/80 
Amended 4/29/80 as WCD Admin. Order 5-1980, e f f .  4/29/80 
(Temporary) 
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Amended 10/1/80 as WCD Admin. Order 7-1980, e f f .  10/1/80 
Amended 12/29/83 as WCD Admin. Order 8-1983, e f f .  1/1/84 
Renumbered from 436-54-332, May 1 ,  1985 
Amended 12/12/85 as WCD Admin. Order 8-1985, e f f .  1/1/86 
Amended 12/18/87 as WCD Admin. Order 4-1987, e f f .  1/1/88 

MONETARY ADJUSTMENTS AMONG PARTIES AND 
DEPARTMENT OF INSURANCE AND FINANCE 

436-60-190 (1 An order  pursuant ORS 656.307 and OAR 436-60-180 s h a l l  
app ly  o n l y  t o  the  pe r iod  p r i o r  t o  the  o r d e r  o f  the  a r b i t r a t o r  determining the  
respons ib le  paying pa r t y .  Payment o f  compensation made t h e r e a f t e r  s h a l l  no t  
be recovered from the '  Insurance and Finance Fund, except where the  D i r e c t o r  
concludes payment was made a f t e r  the  date  o f  the  order  o f  t h e  a r b i t r a t o r ,  bu t  
be fore  the  order  was received by the  paying agent designated under OAR 
436-60-180. 

(2) When a1 1 1 i t i g a t i o n  on the  i ssue  o f  responsi b i  1 i t y  i s  f i n a l  , and the  
respons ib le  paying p a r t y  has been determi ned, Compl iance s h a l l  d i r e c t  any 
necessary monetary adjustment between t h e  p a r t i e s  i nvo lved  which i s no t  
ordered o r  t h a t  cannot be v o l u n t a r i  l y  reso lved by the  p a r t i e s .  Any f a i l u r e  t o  
o b t a i n  reimbursement from an i n s u r e r  f o r  compensation p a i d  as a r e s u l t  o f  an 
o rde r  pursuant OAR 436-60-180 s h a l l  be recovered from the  Insurance and 
F i  nance Fund. 

(3) When poor o r  un t imely  c la im  processing by the  designated paying agent 
r e s u l t s  i n  unnecessary cos t  t o  a c la im, Compliance may deny the  r i g h t  t o  
reimbllrsement fo r  t he  unnecessary c o s t  from e i t h e r  the  respons ib le  paying 
agent o r  the  Insurance and Finance Fund. 

(4 )  When the respons ib i  li t y  issue i s  decided by a s t i p u l a t e d  sett lement, 
the  monetary adjustment between the  p a r t i e s  s h a l l  n o t  be recovered from the 
Insurance and Finance Fund. 

(5) When the  compensabi li ty  o f  a c l a i m  becomes an i ssue  subsequent t o  the 
des ignat ion  o f  a paying agent, Compliance s h a l l  o r d e r  te rm ina t ion  o f  any 
f u r t h e r  benef i ts  due from the o r i g i n a l  o rde r  des ignat ing  a paying agent. The 
designated paying agent w i  11 be respons ib le  fo r  ensur ing the  issue o f  
r e s p o n s i b i l i t y  cont inues t o  a r b i t r a t i o n  as we11 as j o i n i n g  the  i s s ~ ~ e  o f  
whether the  c la im  i s  a compensable i n j u r y  c la im. F a i l u r e  t o  seek a conclus ion 
t o  the  issue o f  r e s p o n s i b i l i t y  by a r b i t r a t i o n  s h a l l  p rec lude the  designated 
paying agent from recover ing  from the Insurance and Finance Fund. 

H i  s t :  F i  1 ed 6/3/70 as WCB Admin. Order 5-1970 
Amended 1/11/80 as WCD Admin. Order 1-1980, ef f . '  1/11/80 
Amended 4/29/80 as WCD Admin. Order 5-1980, e f f .  4/29/80 
(Temporary) 
Amended 10/1/80 as WCD Admin. Order 7-1980, e f f .  10/1/80 
Amended 12/23/81 as WCD Admin. Order 6-1981, e f f .  1/1/82 
Amended 12/29/83 as WCD Adml n. Order 8-1 983, e f f .  1 / 1 /84 
Renumbered from 436-54-334, May 1, 1985 
Amended 12/12/85 as WCD Admin. Order 8-1985, e f f .  1 /1/86 
Amended 12/18/87 as WCD Admin. Order 4-1987, e f f .  1 /1/88 



ASSESSMENT OF C I V I L  PENALTIES 

436-60-200 ( 1 )  The Director through Compliance and pursuant t o  ORS 
656.745 shal l  assess a c iv i l  penalty against  an employer o r  insurer who 
intentional l y  o r  repeatedly induces claimants fo r  compensation t o  fa i  1 t o  
report  accidental in jur ies ,  causes employes t o  co l l ec t  accidental injury 
claims as off-the-job injury claims, persuades claimants t o  accept 1 ess than 
the compensation due or makes i t  necessary f o r  claimants t o  resor t  t o  
proceedings against  the employer t o  secure compensation due. For the purpose 
of t h i s  section: 

( a )  "Intentionally" means the employer or -insurer acted with a conscious 
objective t o  cause any r e su l t  described in ORS 656.745(1) o r  t o  engage in the 
conduct so described in tha t  section. 

( b )  "Repeatedly" means more than once in any twelve month  period. 

(2)  The Director throl~gh Compliance and pursuant t o  ORS 656.745 may assess 
a c iv i l  penalty against an employer o r  insurer  who f a i l s  t o  comply with rules 
and orders of the Director regarding reports or o ther  requirements necessary 
t o  carry out the purposes of the Workers' Compensation Law. 

(3)  An employer o r  insurer f a i l i ng  to  meet the  time frame requirements of 
Oregon Administrative Rules 436-60-010, 436-60-060, 436-60-070 and 436-60-180 
may be assessed a ci vi 1 penal t y  up t o  $1,000. 

(4)  A n  insurer who wi 1 l fu l  l y  violates  Oregon Administrative Rule 
436-60-1 60 shall be assessed a civi 1 penalty of $1,000. 

(5)  Notwithstanding section (3) of t h i s  ru l e ,  an insurer who does not 
comply with the claims processing requirements of the s t a tu t e s ,  and rules  and 
orders of t h e  Director re la t ing thereto may be assessed a c iv i l  penalty of up 
t o  $2,000 fo r  each violation or  $10,000 in  the  aggregate for  a1 1 violations 
within any three month period. 

(6)  For the purpose of section (51, s t a t ~ ~ t o r y  claims processing 
requirements would include b u t  not be limited t o ,  ORS 656.202, ORS 656.210, 
ORS 656.21 2 ,  ORS 656.228, ORS 656.234, ORS 656.236, ORS 656.245, ORS 656.262, 
ORS 656.263, ORS 656.264, ORS 656.265, ORS 656.268, ORS 656.273, ORS 656.307, 
ORS 656.325, ORS 656.331 and ORS 656.335. 

(7)  In arriving a t  the amount of penalty Compliance may, b u t  i s  not 
limited to ,  consider: 

( a )  the r a t i o  of the volume of violations t o  the volume of claims 
reported, or 

( b )  the r a t i o  of the volume of violations to  the average volume of 
violat ions  fo r  a1 1 insurers or self-insured employers. and 

( c )  p r ior  performance i n  meeting the requirements as outl ined i n  t h i s  
section.  
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(8)  When a penal ty ,  based upon r a t i o s ,  i s  appropr ia te  and the  volume t o  
whjch the volume o f  e r ro rs  are  compared i s  10 o r  less ,  Compliance s h a l l  assess 
no more than $200 regardless o f  the  percentage o f  e r r o r .  When, however, the 
volume exceeds 10 Compliance w i l l  assess a pena l t y  of $25 per percentage po in t  
over the  acceptable l e v e l  o r  $200 whichever i s  g rea te r .  

H is t :  F i l e d  1/11/80 as WCD Admin. Order 1-1980, e f f .  1/11/80 
Amended 12/23/81 as WCD Admin. Order 6-1981, e f f .  1/1/82 
Amended 12/29/83 as WCD Admin. Order 8-1983, e f f .  1/1/84 
Renumbered from 436-54-981, May 1, 1985 
Amended 12/12/85 as WCD Admin. Order 8-1985, e f f .  1/1/86 
Amended 12/18/87 as WCD Admin. Order 4-1987, e f f .  1 /1/88 

ISSUANCE/SERVICE OF PENALTY OROERS 

436-60-210 (1 When a pena l ty  i s  assessed as provided by OAR 436-60-200 , 
Compliance s h a l l  cause an order,  w i t h  a n o t i c e  o f  the  r i g h t s  provided under 
ORS 656.740, t o  be served on the  par ty .  I f  the  p a r t y  requests a hear ing on 
the proposed assessment, Compliance s h a l l  f u r n i s h  the  Department of Jus t i ce  
w i t h  p e r t i n e n t  records i n  the  mat ter  as requested. 

(2) Compliance s h a l l  serve the Order: 

.(a) by d e l i v e r i n g  a copy o f  the  Order t o  the  p a r t y  i n  the  manner provided 
by ORCP 7D.(3); o r  

(b) by sending a copy o f  the  Order t o  the  p a r t y  by c e r t i f i e d  mai l  w i th  
r e t u r n  r e c e i p t  requested. 

H is t :  F i l e d  1/11/80 as WCD Admin. Order 1-1980, e f f .  1/11/80 
Amended 12/29/83 as WCD Admin. Order 8-1 983, e f f .  1 /1/84 
Renumbered from 436-54-983, May 1 , 1985 
Amended 12/12/85 as WCD Admin. Order 8-1985, e f f .  1/1/86 
Amended 12/18/87 as WCD Admin. Order 4-1987, e f f .  1/1/88 
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f o r  WCD Admin. Order 4-1987 

EXHIBIT "0" 

BEFORE THE DIRECTOR OF THE 
DEPARTMENT OF INSURANCE AND FINANCE 

OF THE STATE OF OREGON 

I n  t h e  Ma t te r  o f  the  Amendment 1 CITATION OF STATUTORY AUTHORITY, 
of Rules Governing Claims 1 STATEMENT OF NEED, PRINCIPAL 
Admini s t r a t i o n  (OAR Chapter 436, 1 DOCUMENTS RELIED UPON, AND 
Workers' Compensation Di v i  s ion, STATEMENT OF FISCAL IMPACT 
D i v i s i o n  60). 1 

1 . Cl t a t i o n  o f  S ta tu to rv  Au tho r i t y .  The S t a t u t o r y  A u t h o r i t y  f o r  promulgat ion 
o f  these r u l e s  i s  ORS 656.210(2), 656.264, 656.265(6),656.325, 
656.726(3)(a), 656.331 and 656.335. 

2. Need f o r  Rules. The need f o r  such r u l e s  i s  t o  govern the  p rov i s ions  o f  
c la ims admini s t r a t i o n  i n  accordance w i t h  e x i s t i n g  1 aw and s t a t u t o r y  
amendments passed by the  1987 Leg is la ture .  

3. P r i n c i o a l  Documents Re l ied  U ~ o n .  The commands o f  t he  s t a t u t e s '  above 
referenced create the  need fo r  these r u l e s .  No o the r  p r i n c i p a l  documents, 
r e p o r t s ,  o r  s tudies were r e l i e d  upon. 

4.  s t  m . The f o l  1 owing e n t i  t i es a re  economi c a l l  y 
a f fec ted :  (a) s t a t e  agencies, i n  t h e i r  r o l e  o f  employer; (b)  u n i t s  o f  
l o c a l  government, i n  t h e i r  r o l e  o f  employer; ( c )  l a r g e  and small p r i v a t e  
sec to r  employers sub jec t  t o  the  Workers' Compensation Law; and ( d l  
insurance companies processing workers' compensation c la ims.  

The economic e f f e c t  o f  promulgat ing these r u l e s  should r e s u l t  i n  savings t o  
l a r g e  and small employers w i t h i n  the  workers ' compensation system. 'The actual  
amount cannot be determined, b u t  i t  could be considerable. 

DATED THIS /(DAY OF DECINBEI?, 1987 

Department o f  Insurance and Finance 






