
WCD A d m i n i s t r a t i v e  O r d e r  4-1988 

BEFORE THE DIRECTOR OF TH,E a 

DEPARTMENT OF INSURANCE AND FINANCE 
OF THE STATEOFOREGON 'wDW.CD- 

JUL ,' 

I n  t h e  M a t t e r  o f  t h e  Amendment 
o f  Ru les  Gove rn ing  C la ims 
A d m i n i s t r a t i o n  (OAR Chap te r  436,  
Worke rs '  Compensat ion D i v i s i o n ,  
D i v i s i o n  60, Ru les  60-055 and 
60-1 8 5 ) .  

The D i r e c t o r  o f  t h e  Depar tment  o f  I n s u r a n c e  and F i n a n c e ,  p u r s u a n t  t o  h i s  
g e n e r a l  r u l e  mak ing  a u t h o r i t y  unde r  ORS 656.726(3)  and i n  accordance w i t h  t h e  
p rocedu re  p r o v i d e d  by ORS 183.335,  amends OAR Chap te r  436, Worke rs '  
Compensat ion D i v i s i o n ,  D i v i s i o n  60,  C la ims  A d m i n i s t r a t i o n .  

On A p r i l  20,  1988, t h e  Workers '  Compensat ion D i v i s i o n  f i l e d  N o t i c e  o f  P u b l i c  
H e a r i n g  w i t h  t h e  S e c r e t a r y  o f  S t a t e  t o  amend r u l e s  g o v e r n i n g  C l a i m s  
A d m i n i s t r a t i o n  (OAR Chapter  436, D i v i s i o n  60, Ru les  60-055 and 60-185) .  The 
S ta temen t  o f  Need and Lega l  A u t h o r i t y  and t h e  S ta temen t  o f  F i s c a l  I m p a c t  were 
a l s o  f i l e d  w i t h  t h e  S e c r e t a r y  of S t a t e .  

Cop ies  o f  t h e  N o t i c e  were m a i l e d  t o  i n t e r e s t e d  pe rsons  i n  accordance w i t h  ORS 
183.335(7)  and OAR 436-01-000 and t o  t hose  o n  t h e  D i v i s i o n ' s  d i s t r i b u t i o n  
m a i l i n g  l i s t  as t h e i r  i n t e r e s t  i n d i c a t e d .  The n o t i c e  was p u b l i s h e d  i n  t h e  
May 1, 1988, S e c r e t a r y  o f  S t a t e ' s  A d m i n i s t r a t i v e  R u l e  B u l l e t i n .  

On May 18 ,  1988,  t h e  p u b l i c  h e a r i n g  was h e l d  as announced.  A  summary o f  t h e  
w r i t t e n  t e s t i m o n y  and agency responses  t h e r e t o  i s  c o n t a i n e d  i n  E x h i b i t  "C." 
T h i s  summary i s  on  f i l e  and a v a i l a b l e  f o r  p u b l i c  i n s p e c t i o n  between t h e  h o u r s  
o f  8  a.m. and 5 p.m. ,  normal  w o r k i n g  days Monday t h r o u g h  F r i d a y  i n  t h e  
A d m i n i s t r a t o r ' s  O f f i c e ,  Workers '  Compensat ion D i v i s i o n ,  Room 202,  Labo r  & 
I n d u s t r i e s  B l d g . ,  Salem, Oregon 97310. 

Hav ing  r e v i e w e d  and c o n s i d e r e d  t h e  r e c o r d  o f  p u b l i c  h e a r i n g  and b e i n g  f u l l y  
a d v i s e d ,  I make t h e  f o l l o w i n g  f i n d i n g s :  

a .  The a p p l i c a b l e  r u l e  mak ing  p rocedu res  have been f o l l o w e d .  
b .  The r u l e s  a r e  w i t h i n  t h e  D i r e c t o r ' s  a u t h o r i t y .  
c .  The r u l e s  b e i n g  adopted  a r e  a  r e a s o n a b l e  a d m i n i s t r a t i v e  i n t e r p r e t a t i o n  o f  

t h e  s t a t u t e s  and a r e  r e q u i r e d  t o  c a r r y  o u t  s t a t u t o r y  r e s p o n s i b i l i t i e s .  
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I T  I S  THEREFORE ORDERED THAT 

( 1 )  Ru les  Gove rn ing  C la ims  A d m i n i s t r a t i ~ n ,  OAR C h a p t e r  436, D i v i s i o n  60, 
Ru les  60-055 and 60-185, as  s e t  f o r t h  i n  E x h i b i t  "A" a t t a c h e d  h e r e t o ,  
c e r t i f i e d  a  t r u e  copy and he reby  made p a r t  o f  t h l s  o r d e r ,  a r e  adop ted  
e f f e c t i v e  J u l y  1, 1988.  

( 2 )  A  c e r t i f i e d  t r u e  copy  o f  t h e  O r d e r  o f  A d o p t i o n  and t h e s e  r u l e s ,  w i t h  
E x h i b i t  "B"  c o n s i s t i n g  o f  t h e  C i t a t i o n  o f  S t a t u t o r y  A u t h o r i t y ,  S ta temen t  
o f  Need, Documents R e l i e d  o n  and F i s c a l  I m p a c t  S t a t e m e n t ,  a t t a c h e d  h e r e t o  
and he reby  made p a r t  o f  t h i s  o r d e r ,  be f i l e d  w i t h  t h e  S e c r e t a r y  o f  S t a t e .  

( 3 )  A  copy o f  t h e  r u l e s  and a t t a c h e d  E x h i b i t  "B" be f i l e d  w i t h  t h e  
L e g i s l a t i v e  Counsel p u r s u a n t  t o  t h e  p r o v i s i o n s  o f  ORS 183.715 w i t h i n  t e n  
days a f t e r  f i l i n g  w i t h  t h e  S e c r e t a r y  o f  S t a t e .  

Dated  t h i s  7 day o f  June.  1988.  

D e p a r t m e n t  o f  I n s u r a n c e  and F inance 

D i s t r i b u t i o n :  A  t h r u  N; P t h r u  V ;  
Y t h r u  AA; p l u s  CC, 
DD, EE and LL  



E X H I B I T  "A" 

OREGON A D M I N I S T R A T I V E  RULES 
CHAPTER 436. WORKERS' COMPENSATION D I V I S I O N  

D I V I S I O N  60: CLAIMS A D M I N I S T R A T I O N  

PAYMENT OF MEDICAL SERVICES ON NONDISABLING CLAIMS; EMPLOYERIINSURER 
RESPONSIBILITY 

436-60-055 Pursuant t o  ORS 656.262(5) the costs o f  medical services f o r  
nondisabl ing  claims, i n  amounts not t o  exceed $500 per c la im,  may be paid by 
the employer i f  the employer so chooses. Such choice does not r e l i e v e  the 
employers of t h e i r  c la im repor t i ng  requirements or the insurers  o f  t h e l r  
responsi b i  1 i t y  t o  determine ent i t lement  t o  benef i ts  and process the claims 
accurate ly  and t ime ly .  Also, when paid by the employer, such costs cannot i n  
any way be used t o  a f f e c t  the employer's experience r a t i n g  mod i f i ca t i on  o r  
otherwise be charged against the employer. To enable the D i rec to r  t o  ensure 
these condit ions are m e t ,  insurers and employers must comply w i th  the 
f o l l o w i n g  process and procedures: 

( 1 )  Notwithstanding the choice made by the employer pursuant t o  sect ion 
( 2 )  of t h i s  r u l e ,  the employer and insurer  sha l l  process the nondisabl ing 
claims i n  accordance w i th  a l l  s tatutes and ru les  governing claims processing. 
The employer, however, may reimburse the medical service costs pa id  by the 
insurer  i f  the employer has chosen t o  make such payments. The method and 
manner of reimbursement by the employer sha l l  be as prescr ibed i n  sect ion (3)  
o f  t h i s  r u l e .  I n  no case, however, sha l l  the employer have less  than 30 days 
t o  reimburse the insurer .  

( 2 )  P r i o r  t o  the commencement o f  each p o l i c y  year,  the insurer  sha l l  
send a  not ice t o  the insured or  prospect ive insured, adv is ing  o f  the 
employer's r i g h t  t o  reimburse medical serv ice costs up t o  $500 on accepted, 
nondisabl ing claims. The Notice sha l l  advise the employer: 

(a )  O f  the procedure fo r  making such payments as o u t l i n e d  i n  sect ion (3)  
o f  t h i s  r u l e ;  

(b) O f  the general impact on the employer i f  the ernployer chooses t o  
make such payments; 

( c )  That the employer i s  choosing not t o  p a r t i c i p a t e  i f  the employer 
does not respond i n  w r i t i n g  w i th in  30 days o f  rece ip t  o f  the i n s u r e r ' s  no t i ce ;  



(d> That the employer's written election to participate in the 
reimbursement program remains in effect, without further notice from the 
insurer, until the employer advises otherwise in writing or is no longer 
insured by the insurer; and 

(el That the employer may participate later in the policy period upon 
written request to the insurer, however, the earliest reimbursement period 
shall be the first completed period, established pursuant to subsection (3>(a) 
of this rule, following receipt o f  the employer's request. 

(3) If the employer wishes to make such reimbursement, and so advises 
the insurer in writing, the procedure for reimbursement shall be: 

(a> Within 3 0  days following each three month period after policy 
inception or a period mutually agreed upon by the employer and insurer. the 
insurer shall provide the employer with a list of all accepted nondisabling 
claims for which payments were made during that period and the respective cost 
of each claim. 

(b> The employer, no later than 30 days after receipt o f  the list, shall 
identify those claims and the dollar amount the employer wishes to pay for 
that period and reimburse the insurer accordingly. 

(c) Failure by the employer t o  reimburse the insurer within the 3 0  days 
allowed by subsection (3)(b) of this rule shall be deemed notice to the 
insurer that the employer does not wish to make a reimbursement for that 
period. 

(dl Notwithstanding subsection (3)(b) of this rule, the employer and 
insurer may, by written agreement, establish a period in excess o f  thirty (30) 
days for the employer to reimburse the insurer. 

(el The insurer shall continue t o  bill the employer for any payments 
made on the claims within 27 months of the inception of the policy period. 
Any further billlng and reimbursement will be made only by mutual agreement 
between the employer and the insurer. 

(4) Insurers shall maintain records of amounts reimbursed by employers 
for medical services on nondisabling claims. Insurers, however, shall not 
modify an employer's experience rating or otherwise make charges against the 
employer for any medical services reimbursed by the employer. For employers 
on retrospective rated plans, medical costs paid by the employer on 
nondisabling claims shall be included in the retrospective premium 
calculation, but the amount paid by the employer shall be applied as credits 
against the resulting retrospective premium. 

( 5 )  If a claim changes from a nondisabling to a disabling claim and the 
insurer has recovered reimbursement from the employer for medical costs billed 
by the insurer prior to the change, the insurer shall exclude those amounts 
reimbursed from any experience rating, or other individual or group rating 
plans of the employer. If the employer is on a restrospective rated plan, 
premium calculation shall be as provided in section (4) of this rule. 



(6) Insurers who do not comply with the requirements of this rule or in 
any way prohibit an employer from reimbursing the insurer pursuant to section 
(3) of this rule, shall be subject to a penalty as provided by OAR 
436-60-200(5). 

( 7 )  Self-insured employers shall maintain records of a1 1 amounts paid 
for medical services on nondisabling clalrns in accordance with OAR 
436-50-220. When reporting loss data for experience rating, the self-insured 
may exclude costs for medical services paid on nondisabling claims In amounts 
not to exceed $500 per claim. 

Hist: Filed 12/18/87 as WCD Admin. Order 10-1987, eff. 1/1/88 
(Temporary) as Ru 1 e 436-60-055. 
Amended 6/27/88 as HCD Admin. Order 4-1988, eff. 7/1/88 as Rule 
436-60-055. 

ARBITRATION PROCEEDINGS COSTS ALLOCATION 

436-60-185 (1 )  The cost of the arbitration proceedings conducted by the 
Board pursuant to ORS 656.307 and OAR 438-14 shall be equally shared between 
the insurers involved in the arbitration proceedings as identified by the 
"Arbitrator's Decision" issued pursuant to OAR 438-14-025. 

( 2 )  When the "Arbitrator's Decision" is received by Compliance, a copy 
of the Order shall be forwarded to the Department's Fiscal Section for 
collection. 

Hist: Filed 12/18/87 as WCD Admin. Order 10-1987, eff. 1/1/88 
(Temporary) as Rule 436-60-185. 
Amended 6/27/88 as WCD Admin. Order 4-1988, eff. 7/1/88 as Rule 
436-60-1 85. 



f o r  WCD Admin. Order  4-1988 

EXHIBIT "B" 

BEFORE THE DIRECTOR OF THE 
DEPARTMENT OF INSURANCE AND FINANCE 

OF THE STATE OF OREGON 

I n  t h e  M a t t e r  o f  t h e  Amendment ) S t a t u t o r y  A u t h o r i t y ,  
o f  Rules  Govern ing  C la ims  ) Sta tement  o f  Need, 
A d m i n i s t r a t i o n  (OAR Chapter  436, ) P r i n c i p a l  Documents R e l i e d  
Workers '  Compensation D i v i s i o n ,  > Upon, and Sta tement  o f  F i s c a l  
D i v i s i o n  60, Ru les  60-055 and Impac t  
60-1 8 5 ) .  

1. C i t a t i o n  o f  S t a t u t o r y  A u t h o r i t v .  The S t a t u t o r y  A u t h o r i t y  for  
p r o m u l g a t i o n  o f  these  r u l e s  i s  ORS 656.726(3>(a) .  

2.  Need f o r  Ru les .  The need f o r  such r u l e s  i s :  

a .  To p r e s c r i b e  p o l i c y  and procedures for  employers choos ing t o  pay 
med ica l  s e r v i c e  c o s t s  as p r o v i d e d  by ORS 656.262(5> t o  ensure such 
c o s t s  a r e  n o t  charged t o  or a f f e c t  emp loyers1  premium, w h i l e  s t i l l  
e n s u r i n g  t h a t  c l a i m s  a r e  processed a c c u r a t e l y  and t i m e l y  and 
w o r k e r s '  r i g h t s  a r e  n o t  j e o p a r d i z e d ;  and 

b .  To p r e s c r i b e  p o l i c y  and p rocedure  on how t h e  c o s t s  o f  a r b i t r a t i o n  
p roceed ings  h e l d  p u r s u a n t  t o  ORS 656.307(2> a r e  t o  be shared among 
t h e  p a r t i e s  t o  t h e  p roceed ings .  

3. P r i n c i p a l  Documents R e l i e d  Upon. ORS Chapter  656.262(5) and 656.307(2).  
O t h e r  t h a n  t h e  t e s t i m o n y  p resen ted  a t  t h e  p u b l i c  h e a r i n g  as summarized i n  
E x h i b i t  "C," no o t h e r  p r i n c i p a l  documents, r e p o r t s ,  or s t u d i e s  were 
r e l i e d  upon. 

4, F i s c a l  and Economic Impac t .  The f o l l o w i n g  e n t i t i e s  a r e  e c o n o m i c a l l y  
a f f e c t e d :  ( a )  s t a t e  agenc ies ,  i n  t h e i r  r o l e  of  employer ;  (b )  u n i t s  of  
l o c a l  government, i n  t h e i r  r o l e  o f  employer;  ( c )  l a r g e  and sma l l  p r i v a t e  
s e c t o r  employers s u b j e c t  t o  t h e  Workers '  Compensation Law; and ( d )  
i n s u r a n c e  companies p r o c e s s i n g  w o r k e r s '  compensat ion c l a i m s .  

For  those  employers who a r e  exper ience  r a t e d  t h e  e f f e c t  o f  choos ing  t o  
pay med ica l  c o s t s  as p r o v i d e d  by r u l e  60-055 c o ~ ~ l d  be an even tua l  
r e d u c t i o n  i n  t h e i r  o v e r a l l  worke rs '  compensat ion c o s t s .  The a c t u a l  
amount cannot  be de te rm ined .  Workers '  compensat ion i n s u r e r s  w i l l  
e x p e r i e n c e  some expense i n  a d m i n i s t e r i n g  t h e  re imbursement program as 
o u t l i n e d  i n  r u l e  60-055, however, t h e  amount or t h e  e x t e n t  t o  which t h a t  
expense w i l l  be passed on t o  t h e i r  i n s u r e d  employers i s  unknown. 



The Department w i l l  exper ience  some expense i n  t h e  c o l l e c t i o n  e f f o r t s  
w i t h  t h e  p r o m u l g a t i o n  o f  r u l e  436-60-185 r e l a t i v e  t o  A r b i t r a t i o n  
Proceedings Cos ts  A l l o c a t i o n .  T h i s  expense however w i l l  n o t  be t o  t h e  
e x t e n t  necessary  t o  i n c r e a s e  t h e  Depar tmen t ' s  premium assessment r a t e .  

DATED THIS 27 DAY OF June, 1988. 

DEPARTMENT OF INSURANCE AND FINANCE 




