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BEFORE THE DIRECTOR OF THE 
WORKERS' COMPENSATION DEPARTMENT 

OF THE STATE OF OREGON 

In the Matter of the Amendment of OAR ) ORDER OF 
Chapter 436, Workers' Compensation ) ADOPT I ON 
Department, Division 54, Rules ) 
Governing Claims Administration ) 

The director of the Workers' Compensation Department, pursuant to his 
general rule making authority under ORS 656.726(3) and in accordance 
with the procedure provided by ORS 183.335, amends OAR Chapter 436, 
Workers' Compensation Department, Division 54, Claims Administration. 

On October 5, 1983, the Workers' Compensation Department filed Notice 
of Public Hearing with the Secretary of State to adopt rules governing 
claims administration. The Statement of Need and Legal Authority and 
the Statement of Fiscal Impact were also filed with the Secretary of 
State. A copy of the Notice and Proposed Rules were filed with the 
Legislative Counsel in accordance with ORS 171.707. 

Copies of the notice were mailed to interested persons in accordance 
with ORS 183.335(7) and OAR 436-90-505 and to those on the depart- 
ment's distribution mailing list as their interest indicated. The 
notice was published in the October 15, 1983, Secretary of State's 
Administrative Rule Bulletin. 

On November 3, 1983, the public hearing was held as announced. A 
summary of the written testimony and agency responses thereto is con- 
tained in Exhibit "c. " This summary is on file and available for 
public inspection between the hours of 8 a.m. and 5 p.m., normal 
working days Monday through Friday in the Directors' Office, Workers' 
Compensation Department, Room 201, Labor & Industries Bldg, Salem, 
Oregon 97310. 

Having reviewed and considered the record of public hearing and being 
fully advised, I make the following findings: 

a. The applicable rule making procedures have been followed. 
b. The rules are within the director's authority. 
c. The rules being adopted are a reasonable administrative 

interpretation of the statutes and are required to carry out 
statutory responsibilities. 
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IT IS THEREFORE ORDERED THAT: 

(1) OAR Chapter  436, D iv i s ion  54,  Rules Governing Claims Administra-  
t i o n ,  a s  s e t  f o r t h  i n  E x h i b i t  "A" a t t a c h e d  h e r e t o ,  c e r t i f i e d  a  
t r u e  copy and hereby made p a r t  of  t h i s  o r d e r ,  i s  adopted e f f e c t i v e  
January 1 ,  1984. 

( 2 )  A c e r t i f i e d  t r u e  copy of t h e  Order of Adoption and t h e s e  r u l e s ,  
w i th  E x h i b i t  "B" c o n s i s t i n g  of  t h e  C i t a t i o n  of S t a t u t o r y  
Au tho r i t y ,  Sta tement  of Need, Documents Re l ied  on and F i s c a l  
Impact S ta tement ,  a t t a c h e d  h e r e t o  and hereby made a  p a r t  of t h i s  
o r d e r ,  be  f i l e d  w i th  t h e  S e c r e t a r y  of S t a t e .  

( 3 )  A copy of t h e  r u l e s  and a t t a c h e d  E x h i b i t  "B" be  f i l e d  w i t h  t h e  
L e g i s l a t i v e  Counsel pu r suan t  t o  t h e  p r o v i s i o n s  of  ORS 183.75 
w i t h i n  t e n  days  a f t e r  f i l i n g  wi th  t h e  S e c r e t a r y  of S t a t e .  

Dated t h i s  day of December, 1983. 

WORKERS' COMPENSATION DEPARTMENT 
//1 

1 , /  
/ ,/ / IC5-h 

~ i l l i a m < J / .  Brown, D i r e c t o r  

D i s t r i b u t i o n :  A through AA; 
P l u s  CC, DD, EE and LL 



54-001 AUTHORITY FOR RULES 

These rules are promulgated under the ~irector's authority 
contained in ORS 656.264, 656.265(6), 656.325 and 656.726(3). 

Hist: Filed 12-19-75 as WCB Admin. Order 18-1975, eff. 1-1-76 
Amended 4-27-78 as WCD Admin. Order 6-1978, eff. 4-27-78 
Amended 1-11-80 as WCD Admin. Order 1-1980, eff. 1-11-80 
Amended 12-29-83 as WCD Admin. Order 8-1983, eff. 1-1-84 

54-003 APPLICABILITY OF RULES 

(1) These rules are effective January 1, 1984, to carry out the 
provisions of: 

(a) ORS 656.210 - Temporary total disability 
(b) ORS 656.212 - Temporary partial disability 
(c) ORS 656.230 - Lump sum payments with Department approval 
(d) ORS 656.245 - Medical services to be provided; choice of 

doctor 

(e) ORS 656.262 - Responsibility for processing and payment of 
compensation; sight drafts; acceptance and denial of claim; reporting 
claims; penalties for payment delays 

(f) ORS 656.264 - Compensable injury, claim and other reports 
(g) ORS 656.265 - Notice of accident from worker 
(h) ORS 656.268 - Insurer and self-insured employer claim 

closures 

(i) ORS 656.307 - Determination of issues regarding 
responsibility for compensation payment 

(j) ORS 656.325 - Required medical examination; suspension of 
compensation; injurious practices; claimant's- duty to reduce 
disability; reduction of benefits for failure to participate in 
rehabilitation 

(k) ORS 656.726(3) - Department powers and duties generally 
(2) These rules supersede: 

(a) WCD Administrative Order 6-1981 adopted December 23, 1981. 



Hist: Filed 4-27-78 as WCD Admin. Order 6-1978, eff. 4-27-78 
Amended 1-11-80 as WCD Admin. Order 1-1980, eff. 1-11-80 
Amended 12-23-81 as WCD Admin. Order 6-1981, eff. 1-1-82 
Amended 12-29-83 as WCD Admin. Order 8-1983, eff. 1-1-84 

54-005 DEFINITIONS 

For the purpose of these rules unless the context requires 
otherwise: 

(1 ) "~ggravation" means the worsened condition of an injured 
worker which is a medically verified increase in seriousness or 
severity of a condition arising from an industrial injury to the 
worker since the last award or arrangement of compensation for that 
industrial injury. 

(2) "~ttending Physician" means a doctor or physician who 
accepts the primary responsibility for the treatment of a worker's 
compensable injury. 

(3) "~oard" means the Workers' Compensation Board of the workers' 
Compensation Department. 

(4) "callahan Center" means the William A. Callahan Center, a 
physical rehabilitation facility of the Workers' Compensation Depart- 
ment located at Wilsonville, Oregon. 

(5) "Claim" means a written request for compensation from a sub- 
ject worker or someone on the worker's behalf, or any compensable 
injury of which a subject employer has notice or knowledge. 

(6) "Compliance ~ivision" means 'the Compliance Division of the 
Workers' Compensation Department. 

(7) "Continuing benefits" means benefits currently due and being 
paid which will continue to some future date. 

(8) "~epartment" means the Oregon Workers' Compensation Depart- 
ment, consisting of the Board, Director and all their assistants and 
employes. 

(9) "Determination" means examination of the worker's claim for 
compensation by Evaluation Division. 

(10) "Director" means the Director of the Workers' Compensation 
Department. 

(11) "~mployment on call" means sporadic, unscheduled employment 
on call by an employer with no right of reprisal if employe 
unavailable. 

(12) "Employment through union hall" means workers who report to 
union halls for job placement. 



( 1 3 )  ÿÿ valuation ~ i v i s i o n "  means t h e  Evalua t ion  Div is ion  of t h e  
workers '  Compensation Department. 

( 1 4 )  " ~ u t u r e  b e n e f i t s "  means t h e  b e n e f i t s  n o t  c u r r e n t l y  due b u t  
which may come due from a c t i o n  on a  c la im a t  some l a t e r  d a t e .  

( 1 5 )  "Health i n s u r a n c e , "  a s  de f ined  under ORS 731.162, means 
in su rance  of humans a g a i n s t  b o d i l y  i n j u r y ,  d isablement  o r  dea th  by 
a c c i d e n t  o r  a c c i d e n t a l  means, o r  t h e  expense t h e r e o f ,  o r  a g a i n s t  
d isablement  o r  expense r e s u l t i n g  from s i ckness  o r  c h i l d b i r t h ,  o r  
a g a i n s t  expense i n c u r r e d  i n  p reven t ion  of s i ckness ,  i n  d e n t a l  c a r e  o r  
op tomet r i ca l  s e r v i c e ,  and every insurance  appe r t a in ing  t h e r e t o .  
"Heal th  in su rance f r  does  n o t  i n c l u d e  workmen's compensation coverage.  

( 1 6 )  " I n s u r e r r r  means t h e  S t a t e  Accident Insurance Fund Corporat ion 
o r  an i n s u r e r  au tho r i zed  under ORS Chapter 731 t o  t r a n s a c t  workers '  
compensation in su rance  i n  t h i s  s t a t e .  

( 1 7 )  "Loss of e a r n i n g  power" means t h e  d i f f e r e n c e  between wage 
e a r n i n g s  of t h e  worker from t h e  employment a t  t h e  t ime of and g i v i n g  
r i s e  t o  t h e  i n j u r y  and t h e  wage e a r n i n g s  a v a i l a b l e  from any kind of 
work approved by t h e  a t t e n d i n g  p h y s i c i a n  p r i o r  t o  c la im de te rmina t ion  
which i s  a v a i l a b l e  t o  t h e  i n j u r e d  worker, whether o r  n o t  t h e  work i s  
accepted  o r  performed. 

( 1 8 )  "Lump sum" means t h e  payment of a l l  o r  any p a r t  of a  perman- 
e n t  p a r t i a l  d i s a b i l i t y  award i n  one payment. 

( 1 9 )  "Medical D i r e c t o r "  means t h e  Medical D i r e c t o r  i n  t h e  o f f i c e  
of t h e  D i r e c t o r  of t h e  workers '  Compensation Department. 

( 2 0 )  "Par ty"  means a  c l a iman t  f o r  compensation, t h e  employer of 
t h e  i n j u r e d  worker a t  t h e  t ime of i n j u r y  and t h e  i n s u r e r ,  i f  any, of 
such employer. 

( 2 1 )  "Phys ica l  r e h a b i l i t a t i o n  c e n t e r "  means a  f a c i l i t y  t h a t  pro- 
v i d e s  phys i ca l  r e h a b i l i t a t i o n  and t h a t  i s  e i t h e r :  

( a )  The f a c i l i t y  ope ra t ed  and c o n t r o l l e d  by t h e  d i r e c t o r  and 
r e f e r r e d  t o  i n  ORS 656 .726(4 ) ;  

( b )  The f a c i l i t y  desc r ibed  i n  ORS 442.015(11) and l i c e n s e d  pur-  
suan t  t o  ORS Chapter 441, w i th  which t h e  d i r e c t o r  has  con t r ac t ed  f o r  
such s e r v i c e s  pu r suan t  t o  ORS 656 .726(4 ) ;  o r  

( c )  A f a c i l i t y  w i th  which t h e  d i r e c t o r  has  con t r ac t ed  f o r  physi-  
c a l  r e h a b i l i t a t i o n  s e r v i c e s  under ORS 656.726(4)  and which employs 
personnel  t o  provide  such p h y s i c a l  r e h a b i l i t a t i o n  s e r v i c e s  who a r e  
l i c e n s e d  by a  l i c e n s i n g  board i n  t h e  Heal th  Div i s ion  of t h e  
Department of Human Resources.  

( 2 2 )  " ~ r o c e s s  c la ims"  means t h e  r e c e i p t ,  review and payment of 
compensation of c la ims  of workers.  



( 2 3 )  " s e l f - ~ n s u r e d  ~ m p l o y e r "  means an employer o r  an employer 
group who h a s  been c e r t i f i e d  under  ORS 656.430 t h a t  t h e  employer 
meets t h e  q u a l i f i c a t i o n s  of  a  s e l f - i n s u r e d  employer s e t  o u t  by 
ORS 656.407. 

H i s t :  F i l e d  4-27-78 a s  WCD Admin. Order 6-1978, e f f .  4-27-78 
Amended 1-11-80 a s  WCD Admin. Order  1-1980, e f f .  1-11-80 
Amended 12-23-81 a s  WCD Admin. Order  6-1981, e f f .  1-1-82 
Amended 12-29-83 a s  WCD Admin. Order  8-1983, e f f .  1-1-84 

54-008 PURPOSE 

I t  i s  t h e  purpose of t h e  D i r e c t o r  t h a t  under  t h e  p r o v i s i o n s  of 
ORS 656 .726 (3 )  r u l e s  be e s t a b l i s h e d  t o  a l low i n s u r e r s  and s e l f - i n s u r e d  
employers t o  uniformly p r o c e s s  c l a i m s .  One o f  t h e  gene ra l  cha rges  t o  
t h e  D i r e c t o r  under t h e  Workers' Compensation Law i s  t h a t  ' I .  . . pro-  
v i d i n g  of  compensation, r e g u l a t i o n  and enforcement  i n  connec t ion  w i th  
. . . ORS 656.001 t o  656.794." To meet t h a t  r e s p o n s i b i l i t y  t h e  
D i r e c t o r  h a s  de l ega t ed  t o  t h e  Compliance D i v i s i o n  t h e  r e s p o n s i b i l i t y  
of  ensu r ing  t h e  requ i rements  of  t h e  s t a t u t e s ,  r u l e s  and b u l l e t i n s  of 
t h e  Department a r e  complied w i t h  a s  t h e y  r e l a t e  t o  c l a ims  p roces s ing .  
To t h a t  end, when it comes t o  t h e  a t t e n t i o n  of  t h e  Compliance D iv i s ion  
t h a t  an  i n s u r e r  i s  n o t  p r o c e s s i n g  a c l a im  i n  accordance w i th  t h e  
requ i rements  of t h e  law, t h e  Compliance D i v i s i o n  w i l l  s o  n o t i f y  t h e  
i n s u r e r  and r e q u e s t  immediate a p p r o p r i a t e  a c t i o n .  I f  t h e  a p p r o p r i a t e  
a c t i o n  i s  n o t  t aken  by t h e  i n s u r e r  i n  accordance w i t h  t h e  law t h e  
i n s u r e r  w i l l  be  s u b j e c t  t o  c i v i l  p e n a l t y  under  ORS 656.745. 

H i s t :  F i l e d  4-27-78 a s  WCD ~ d m i n .  Order 6-1978, e f f .  4-27-78 
Amended 1-11-80 a s  WCD Admin. Order  1-1980, e f f .  1-11-80 
Amended 12-29-83 a s  WCD Admin. Order  8-1983, e f f .  1-1-84 

54-010 ADMINISTRATION OF RULES 

Any o r d e r s  i s s u e d  by t h e  D i v i s i o n s  w i t h i n  t h e  Department i n  c a r r y -  
i n g  o u t  t h e  D i r e c t o r ' s  a u t h o r i t y  t o  e n f o r c e  ORS Chapter  656 and t h e  
r u l e s  adopted pursuan t  t h e r e t o ,  a r e  c o n s i d e r e d  o r d e r s  of  t h e  D i r e c t o r .  

H i s t :  F i l e d  4-27-78 a s  WCD Admin. Order 6-1978, e f f .  4-27-78 
Amended 1-11-80 a s  WCD Admin. Order  1-1980, e f f .  1-11-80 
Amended 12-29-83 a s  WCD Admin. Order  8-1983, e f f .  1-1-84 

54-100 REPORTING REQUIREMENTS 

(1) A s u b j e c t  employer s h a l l  a c c e p t  n o t i c e  of  a  c la im f o r  work- 
ers '  compensation b e n e f i t s  from any i n j u r e d  worker o r  t h e i r  r ep re -  
s e n t a t i v e .  Employers, excep t  s e l f - i n s u r e d  employers p r o c e s s i n g  t h e i r  
own c l a ims ,  s h a l l  immediately and n o t  l a t e r  t h a n  f i v e  days  a f t e r  
n o t i c e  o r  knowledge of any c l a i m  o r  a c c i d e n t  which may r e s u l t  i n  a 
compensable i n j u r y  c la im,  r e p o r t  t h e  same t o  t h e i r  i n s u r e r  o r  s e r v i c e  
company. 



(2) If a worker is injured and requires only first aid without 
medical services and is otherwise not entitled to compensation, no 
notice need be given the insurer where the employer maintains records 
of the date, worker and nature of injury treated for at least one 
year, which records shall be open to inspection by the Director or 
any party or its representative. For the purpose of this section, 
"medical services" means any medical treatment which is normally 
provided for an injury by a licensed individual, regardless of who 
provides it, or where it is provided. 

(3) An employer who is delinquent in reporting claims to its 
insurer or service company in excess of 10 percent of their total 
claims reported during any quarter may receive a penalty assessed by 
the Director. 

(4) An employer who intentionally or repeatedly makes payment of 
compensation in lieu of reporting to its insurer or service company 
any claim or accident which may result in a compensable injury claim 
may receive a penalty assessed by the Director. 

(5) The insurer or self-insured employer shall receive, process 
and file a claim in compliance with ORS Chapter 656 to include 
reports as required in Chapter 656, WCD Administrative Orders and WCD 
Bulletins. A "First Medical Report" form 436-827, signed by the 
worker, is considered written notice of an accident which may involve 
a compensable injury in accordance with ORS 656.265(2). As such, the 
signed Form 436-827 shall start the claim process the same as the 
Form 436-801, but shall not relieve the worker or employer of the 
responsibility of filing the Form 436-801. 

(6) Any insurer or self-insured employer who is delinquent in 
reporting or who submits the Forms 801, 1502, 1503 or 1644 with a 
late or error ratio of 10 percent of the volume of each respective 
form during any quarter may receive a penalty assessed by the 
director. 

(7) The insurer or self-insured employer is not required to, but 
may in its discretion, issue a "Notice of s lo sure" pursuant to 
ORS 656.268(3) on a claim that is determined nondisabling, but 
without either temporary or permanent disability, as long as the 
worker has been informed in writing of substantially the following: 

(a) the claim is called a "nondisabling injury" for the reason 
no compensable time loss from work is due and no permanent disability 
exists as a result of the injury; 

(b) the right to request a reclassification by the Workers' 
Compensation Department within one year after the date of injury; 

(c) the right to file a claim for aggravation within five years 
after the date of injury; and 

(d) any other information as the director may require. 



Hist: Filed 1-11-80 as WCD Admin. Order 1-1980, eff. 1-11-80 
Amended 12-23-81 as WCD Admin. Order 6-1981, eff. 1-1-82 
Amended 12-29-83 as WCD Admin. Order 8-1983, eff. 1-1-84 

54-200 DISABILITY COMPENSATION 

54-210 TEMPORARY TOTAL DISABILITY COMPENSATION 

54-212 PAYMENT OF TEMPORARY TOTAL DISABILITY COMPENSATION 

(1) Payment of compensation under ORS 656.262(4) may be made by 
the subject employer if the employer so chooses. The making of such 
payments does not constitute a waiver or transfer of the insurer's 
duty to determine entitlement to benefits or responsibility to ensure 
timely benefit payments. The employer shall provide the insurer or 
self-insured administrator with adequate payment documentation, as 
the insurer or self-insured administrator may require, to meet these 
responsibilities. 

(2) When concurrent temporary disability is due the worker as a 
result of two or more separate claims, the insurers or self-insured 
employers may petition the Compliance Division to make a pro rata 
distribution of compensation due under ORS 656.210. The insurers or 
self-insured employers shall not unilaterally prorate temporary dis- 
ability without the approval of the Compliance Division. The Compli- 
ance Division may order one of the insurers or self-insured employers 
to pay the entire amount of temporary disability due or it may make a 
pro rata distribution between two or more of the insurers or self- 
insured employers. 

(3) The rate of compensation for regularly employed workers shall 
be computed as outlined in ORS 656.210. Continued payment of wages 
by the employer shall not be made in lieu of statutory temporary total 
disability due. The employer, however, is not precluded from supple- 
menting the amount of temporary total disability paid the worker. 
Any workers' compensation benefits shall be identified separate from 
other moneys paid by the employer and shall not have usual payroll 
deductions withheld from such benefits. 

(4) The rate of compensation for workers employed with 
unscheduled, irregular or no earnings shall be computed on the wages 
determined in the following manner: 

(a) Employed on call basis: Use average weekly earnings for past 
26 weeks, if available, unless periods of extended gaps exist, then 
use no less than last 4 weeks of employment to arrive at average. 
For workers employed less than 4 weeks use intent at time of hire as 
confirmed by employer and worker. 



( b )  Employed Piecework:  Use average a s  i n  ( a ) .  

( c )  Employed va ry ing  h o u r s ,  s h i f t s  o r  wages: Use average  a s  i n  
( a )  

( d )  Employed th rough  un ion  h a l l  c a l l  board:  Compute a s  5 day 
worker r e g a r d l e s s  of  number o f  days  a c t u a l l y  worked p e r  week. 

( e )  Employed s a l a r y  p l u s  c o n s i d e r a t i o n s  ( r e n t ,  u t i l i t i e s ,  food,  
e t c . ) :  U s e  o n l y  s a l a r y  i f  c o n s i d e r a t i o n s  con t inue ;  u se  s a l a r y  p l u s  
r e a s o n a b l e  v a l u e  of c o n s i d e r a t i o n s  i f  l o s t .  

( f )  Employed two jobs ,  two employers: Use on ly  wage of  job on 
which i n j u r y  o c c u r r e d  i f  worker unable  t o  work e i t h e r  job.  I f  a b l e  
t o  r e t u r n  t o  job  where i n j u r y  occur red ,  no b e n e f i t  i s  due.  I f  a b l e  
t o  r e t u r n  t o  t h e  job o t h e r  t h a n  t h e  one where i n j u r y  occu r r ed ,  tem- 
p o r a r y  p a r t i a l  d i s a b i l i t y  i s  due based  on t h e  combined e a r n i n g  power 
o f  b o t h  j o b s .  

( g )  Employed where t i p s  and g r a t u i t i e s  a r e  an i n t r e g r a l  p a r t  of 
e a r n i n g s :  U s e  wages a c t u a l l y  r ece ived ,  p l u s  t i p s  and g r a t u i t i e s ,  
v e r i f i a b l e  by emp loye r ' s  r e c o r d s ,  i f  a v a i l a b l e .  I f  n o t  a v a i l a b l e ,  
u s e  2 p e r c e n t  of t h e  Oregon average  weekly wage a t  t i m e  of  i n j u r y  a s  
d e f i n e d  i n  ORS 656.211 t o  de te rmine  d a i l y  t i p s  and g r a t u i t i e s .  

( h )  Employed 1 o r  2 d a y s  p e r  week: U s e  d a i l y  wage t i m e s  3 t o  
a r r i v e  a t  weekly wage (ORS 656 .210) .  

( i )  Employed w i t h  ove r t ime :  Overtime s h a l l  be cons ide red  on ly  
when worked on a r e g u l a r  b a s i s .  Overtime e a r n i n g s  s h a l l  be cons ide red  
a t  t h e  ove r t ime  r a t e  r a t h e r  t h a n  s t r a i g h t  t i m e .  Example: I f  one day 
o f  ove r t ime  p e r  month f o r  a  normal ly  40 hour  a week worker, u se  40 
hou r s  a t  r e g u l a r  wage and 2 hours  a t  over t ime  wage; e t c . ,  t o  compute 
t h e  weekly r a t e .  I f  over t ime  v a r i e s  i n  hours  worked p e r  day o r  week, 
u s e  ave rage  a s  i n  ( a ) .  One-half day o r  more w i l l  be cons ide red  a f u l l  
day when de t e rmin ing  days  worked p e r  week. 

( j  ) Employed w i t h  i n c e n t i v e  pay:  I n c e n t i v e  pay p rov ided  by con- 
t r a c t  o f  employment s h a l l  b e  cons ide red  on ly  when r e g u l a r l y  ea rned .  
I f  i n c e n t i v e  pay e a r n i n g s  v a r y ,  u s e  average a s  i n  ( a ) .  

( k )  Employed w i t h  no wage e a r n i n g s :  Volun tee r  workers,  c i t y  and 
county  j a i l  inmates ,  e t c . ,  when covered,  s h a l l  have t h e i r  b e n e f i t s  
computed on t h e  same assumed wage a s  premium i s  based.  

(1) Employed commission on ly ;  commission p l u s  wages: U s e  average 
commission e a r n i n g s  f o r  p a s t  26 weeks, i f  a v a i l a b l e .  For workers  
w i thou t  26 weeks o f  e a r n i n g s  u s e  t h e  assumed wage on which premium i s  
based .  Any r e g u l a r  wage i n  a d d i t i o n  t o  commission s h a l l  be i nc luded  
i n  t h e  wage. 

( m )  S o l e  p r o p r i e t o r s ,  p a r t n e r s  and o f f i c e r s  o f  c o r p o r a t i o n :  U s e  
assumed wage on which premium i s  based .  



( n )  School t e a c h e r s :  Use annual  s a l a r y  d i v i d e d  by 52 weeks t o  
a r r i v e  a t  weekly wage. S t a t u t o r y  temporary d i s a b i l i t y  b e n e f i t s  s h a l l  
ex tend  over  t h e  c a l e n d a r  year  and n o t  j u s t  t h e  nine-month school  y e a r .  

( 0 )  S i t u a t i o n  n o t  covered  by O R S  656.210 o r  t h i s  s e c t i o n :  The 
employer and worker s h a l l  be c o n t a c t e d  and a  r ea sonab le  wage d e t e r -  
mined t o  c o i n c i d e  wi th  t h e  o b j e c t i v e s  of  t h e  Workers' Compensation 
Law. 

( 5 )  When payable ,  compensation f o r  t h e  i n i t i a l  work day l o s t  
s h a l l  be p a i d  f o r  1/2 day i f  t h e  worker l e a v e s  t h e  j ob  d u r i n g  t h e  
f i r s t  h a l f  of  t h e  s h i f t  and no compensation f o r  t h e  i n i t i a l  work day 
l o s t  i f  t h e  worker l e a v e s  t h e  job  d u r i n g  t h e  second h a l f  of  t h e  s h i f t .  

( 6 )  When a  working s h i f t  ex t ends  i n t o  ano the r  c a l e n d a r  day, t h e  
d a t e  o f  i n j u r y  s h a l l  be  t h e  d a t e  used f o r  p a y r o l l  purposes  by t h e  
employer. 

( 7 )  The p e r i o d  of t ime d u r i n g  which t h e  worker must be  absen t  
from work t o  keep a  medical  appointment o r  have t he rapy  t r ea tmen t  
a f t e r  be ing  r e l e a s e d  t o  r e g u l a r  o r  modi f ied  work s h a l l  n o t  be con- 
s i d e r e d  a s  l o s s  of e a r n i n g  power a s  d e s c r i b e d  under  ORS 656.212. A s  
such,  t h e  worker i s  n o t  e n t i t l e d  t o  temporary d i s a b i l i t y  compensation 
f o r  t h e s e  v i s i t s  when t h e  appointment o r  t r e a t m e n t  i s  scheduled d u r i n g  
t h e  work s h i f t .  

H i s t :  F i l e d  9-21-70 a s  WCB Admin. Order 12-1970 
Amended 1-11-80 a s  WCD Admin. Order 1-1980, e f f .  1-11-80 
Amended 12-23-81 a s  WCD Admin. Order 6-1981, e f f .  1-1-82 
Amended 12-29-83 a s  WCD Admin. Order 8-1983, e f f .  1-1-84 

54-220 TEMPORARY PARTIAL DISABILITY COMPENSATION 

54-222 PAYMENT OF TEMPORARY PARTIAL DISABILITY COMPENSATION 

(1) The r a t e  of temporary p a r t i a l  d i s a b i l i t y  compensation due a  
worker s h a l l  be determined by:  

( a )  s u b t r a c t i n g  t h e  p o s t - i n j u r y  wage e a r n i n g s  a v a i l a b l e  from any 
k ind  of  work; from 

( b )  t h e  wage e a r n i n g s  from t h e  employment a t  t h e  t ime o f ,  and 
g i v i n g  r i se  t o ,  t h e  i n j u r y ;  t h e n  

( c )  d i v i d i n g  t h e  d i f f e r e n c e  by t h e  wage e a r n i n g s  i n  ( b )  t o  a r r i v e  
a t  t h e  pe rcen t age  of  l o s s  of e a r n i n g  power; t h e n  

( d )  m u l t i p l y i n g  t h e  c u r r e n t  temporary  t o t a l  d i s a b i l i t y  compensa- 
t i o n  r a t e  by t h e  pe rcen t age  of  l o s s  of e a r n i n g  power. 



(2) If the post-injury wage earnings are equal to or greater than 
the wage earnings at the time of injury, no temporary disability com- 
pensation is due. 

(3) An insurer or self-insured employer shall cease paying tem- 
porary total disability compensation and commence making payment of 
such temporary partial disability compensation as is due from the date 
an injured worker accepts and commences any kind of wage earning 
employment prior to claim determination. 

(4) Temporary partial disability compensation payable pursuai-,t 
to section (3) shall continue to be paid until: 

(a) the attending physician verifies that the worker cannot con- 
tinue working and is again temporarily totally disabled; 

(b) the compensation is terminated by order of the Department or 
by claim closure by the insurer or self-insured employer pursuant to 
ORS 656.268; or 

(c) the compensation has been paid for two years. 

(5) An insurer or self-insured employer shall cease paying 
temporary total disability compensation and start making payment of 
such temporary partial disability compensation as would be due in 
section (1) when an injured worker refuses wage earning employment 
prior to claim determination under the following conditions: 

(a) the attending physician has been notified by the employer or 
insurer of the specific duties to be performed by the injured worker 
and the physical requirements thereof; 

(b) the attending physician agrees that the offered employment 
appears to be within the worker's capabilities; and 

(c) the employer has provided the injured worker with a written 
offer of the employment which states the beginning time, date and 
place; the duration of the job, if known; the wage rate payable; an 
accurate description of the job duties and that the attending 
physician has said the offered employment appears to be within the 
worker's capabilities. 

(6) Temporary partial disability compensation payable pursuant 
to section (5) shall continue to be paid until: 

(a) the attending physician verifies that the worker's condition 
is such that he could no longer perform such work and is again tem- 
porarily totally disabled;. 

(b) the duration of the offered job has expired or that the offer 
of such employment is withdrawn. The employer discharging the worker 
because of violation of normal employment standards shall not be con- 
sidered a withdrawal of offered employment; 



(c) the compensation is terminated by order of the Department or 
by claim closure of the insurer or self-insured employer pursuant to 
ORS 656.268; or 

(d) the compensation has been paid for two years. 

(7) An insurer or self-insured employer shall provide a written 
explanation to the injured worker of the reasons for changes in the 
compensation rate and the method of computation whenever temporary 
total disability compensation is terminated and temporary partial dis- 
ability compensation commences, and vice versa. A copy of the letter 
to the worker shall be sent to the Compliance Division in cases where 
the worker has refused wage earning employment. 

Hist: Filed 4-27-78 as WCD Admin. Order 6-1978, eff. 4-27-80 
Amended 1-11-80 as WCD Admin Order 1-1980, eff. 1-11-80 
Amended 12-23-81 as WCD Admin. Order 6-1981, eff. 1-1-82 
Amended 12-29-83 as WCD Admin. Order 8-1983, eff. 1-1-84 

54-230 PERMANENT PARTIAL DISABILITY COMPENSATION 

54-232 PAYMENT OF PERMANENT PARTIAL DISABILITY COMPENSATION 

(1) When a claim is reopened as a result of an aggravation of 
the worker's condition and temporary total disability is due, the 
permanent partial disability payments shall be suspended as of the 
date of the reopening. Any payments made on the award of permanent 
partial disability after the medically established date of aggravation 
shall be reclassified as temporary total disability payments. A lump 
sum amount shall be paid the worker to adjust for any difference in 
the rate amounts between permanent partial disability already paid 
and temporary total disability currently due as a result of reclassi- 
fying the benefits. Reclassification of permanent partial disability 
payment shall not be made when an award has been paid in a lump sum. 

(2) Upon termination of temporary total disability payments any 
permanent disability payments shall be resumed no later than the 30th 
day after the date of termination, pending a subsequent determination 
order by the Evaluation Division. 

(3) When training commences in accordance with OAR 436-61 after 
the issuance of a determination order, Opinion and Order of a Referee, 
Order on Review, or Mandate of the Court of Appeals, the insurer or 
self-insured employer shall suspend any award payments due under the 
order or mandate and pay time loss. 

(4) Upon completion or termination of the training, any award 
payments shall be resumed. If no award payment remains due, temporary 
disability shall continue pending a subsequent determination order by 
the Evaluation Division, unless the worker has returned to regular 
employment. 



Hist: Filed 12-23-81 as WCD Admin. Order 6-1981, eff. 1-1-82 
Amended 12-29-83 as WCD Admin. Order 8-1983, eff. 1-1-84 

54-245 PAYMENT OF MEDICAL SERVICES: CHOICE OF ATTENDING PHYSICIAN 

(1) Only the insurer or self-insured employer shall pay for medi- 
cal expenses relating to a compensable injury claim. Such expenses 
include, but are not limited to, medical, surgical, hospital, nursing, 
ambulances, and other related services, and drugs medicine, crutches 
and prosthetic appliances, braces and supports and where necessary, 
physical restorative services. 

(2) For the purpose of this section, a prosthetic appliance is 
an artificial substitute for a missing part or any device by which 
performance of a natural function is aided or augmented, including, 
but not limited to, hearing aids or eye glasses. If such a prosthetic 
appliance is damaged when in use at the time of an industrial accident 
the cost is a compensable medical expense, regardless of whether the 
worker actually received a physical injury at the time of the 
industrial accident. 

(3) Any claim for medical services referred to under ORS 656.245 
or this rule shall be submitted to the insurer or self-insured 
employer even after aggravation rights under ORS 656.273 have expired. 
If the claim for medical services is denied, the worker may submit a 
request for hearing pursuant to ORS 656.283. 

(4) The worker may choose an attending physician within the state 
of Oregon. Reimbursement to the worker of transportation costs to 
visit the attending physician, however, may be limited to within a 
city, or metropolitan area, or the distance to the nearest city or 
metropolitan area, from where the worker resides and where a physician 
providing like services is available. A worker who relocates within 
the state of Oregon may continue treating with the attending physician 
and be reimbursed transportation costs accordingly. If an insurer or 
self-insured employer chooses to limit reimbursement to the nearest 
available city, or metropolitan area, a written explanation shall be 
provided the worker along with a list of physicians who provide the 
like services within an acceptable distance of the worker. The worker 
shall be made aware of the fact treatment may continue with any 
attending physician within the state of Oregon of the worker's choice, 
but the reimbursement of transportation costs will be limited as 
described. 

(5) When the worker chooses an attending physician outside the 
state of Oregon, the insurer or self-insured employer may object to 
the worker's choice and select the attending physician. Payment for 
treatment or services rendered to the worker after the insurer or 
self-insured employer has objected to the worker's choice of attending 
physician may be rejected by the insurer or self-insured employer. 



( 6 )  Subsequent change i n  a t t e n d i n g  phys i c i an  by t h e  worker i s  
l i m i t e d  t o  f o u r  t imes  a f t e r  t h e  i n i t i a l  cho ice  wi thout  approval  from 
t h e  d i r e c t o r ,  u n l e s s  t h e  i n s u r e r  o r  s e l f - i n s u r e d  employer approves of 
t h e  change.  I f  t h e  i n s u r e r  o r  s e l f - i n s u r e d  employer d i sapproves  of 
an a d d i t i o n a l  change i n  an a t t e n d i n g  p h y s i c i a n  beyond t h e  number of 
p e r m i t t e d ,  t h e  i n s u r e r  o r  s e l f - i n s u r e d  employer may r e q u i r e  t h e  
d i r e c t o r ' s  approval  of t h e  change i n  accordance wi th  OAR 436-69. 

H i s t :  F i l e d  12-23-81 a s  WCD Admin. Order 6-1981, e f f .  1-1-82 
Amended 12-29-83 a s  WCD Admin. Order 8-1983, e f f .  1-1-84 

54-250 LUMP SUM PAYMENT OF PERMANENT PARTIAL DISABILITY AWARDS 

(1) The Compliance D i v i s i o n  has  t h e  r e s p o n s i b i l i t y  of  approving 
lump-sum payment of permanent p a r t i a l  d i s a b i l i t y  awards i n  excess  of  
64 deg rees .  Th i s  r e s p o n s i b i l i t y  ex tends  t o  s i t u a t i o n s  where t h e  va lue  
of t h e  award, through p e r i o d i c  payments o r  o f f s e t ,  i s  reduced t o  below 
t h e  64 degree  va lue .  Any lump sum payment of  permanent p a r t i a l  d i s -  
a b i l i t y  award approved through l i t i g a t i o n  does  no t  r e q u i r e  Compliance 
Div i s ion  approva l .  

( 2 )  For i n j u r i e s  o c c u r r i n g  p r i o r  t o  August 9 ,  1983, t h e  Compli- 
ance D i v i s i o n  hereby a u t h o r i z e s  t h e  i n s u r e r  o r  s e l f - i n s u r e d  employer, 
i n  i t s  d i s c r e t i o n ,  t o  make a lump sum payment of a permanent p a r t i a l  
d i s a b i l i t y  award no t  i n  exces s  of 64 deg rees  provided t h e  worker i s  
no t  asked t o  waive any appea l  r i g h t s .  For i n j u r i e s  occu r r ing  on o r  
a f t e r  August 9 ,  1983, and t h e  award does  n o t  exceed 64 deg rees ,  t h e  
i n s u r e r  o r  s e l f - i n s u r e d  employer s h a l l  pay a l l  of t h e  award t o  t h e  
worker i n  a lump sum. 

( 3 )  I n  c a s e s  where t h e  f i n a l  payment would be less t h a n  t h e  
amount computed i n  accordance wi th  ORS 656 .216(1 ) ,  t h e  i n s u r e r  o r  
s e l f - i n s u r e d  employer may i n c l u d e  t h e  l e s s e r  amount w i th  t h e  l a s t  
f u l l  monthly payment of  t h e  award t o  t h e  worker wi thout  Compliance 
Div i s ion  approva l .  

( 4 )  A worker who h a s  been awarded a permanent p a r t i a l  d i s -  
a b i l i t y  award i n  exces s  of 64 degrees  may apply  t o  t h e  Compliance 
D i v i s i o n ,  through t h e  i n s u r e r  o r  s e l f - i n s u r e d  employer, f o r  an o rde r  
d i r e c t i n g  t h e  paying agen t  t o  pay a l l  o r  p a r t  of t h e  unpaid award i n  
a lump sum. Any lump sum award w i l l  be s u b j e c t  t o  t h e  law i n  f o r c e  
a t  t h e  t ime of' i n j u r y .  

( 5 )  The a p p l i c a t i o n  s h a l l  i nc lude  b u t  n o t  be l i m i t e d  t o :  

( a )  a d e s c r i p t i o n  of t h e  award amount, amount of t h e  monthly 
payments be ing  p a i d ,  payments a l r e a d y  p a i d ,  ba lance  remaining and 
amount of  award r eques t ed ;  



(b) a narrative description of the reason for the lump sum 
request, with an itemization of any debts owing to be paid by the 
lump sum amount; 

(c) original signatures of both the worker and the insurer or 
self-insured employer; and 

(d) in prominent or bold-face type the paragraph: 

I UNDERSTAND THAT BY APPLYING FOR AND ACCEPTING A LUMP SUM 
PAYMENT OF ALL OR ANY PART OF MY PERMANENT PARTIAL DISABILITY 
AWARD, I WAIVE THE RIGHT TO APPEAL THE ADEQUACY OF THE AWARD. 

(6) Compliance Division shall review the circumstances of the 
worker and the reasons given for the application. The application 
shall be approved when it appears that payment of all or part of the 
award in a lump sum: 

(a) is an appropriate means of carrying out the general purpose 
of the Workers' Compensation Law to foster the ability of the injured 
worker to adjust to the worker's new status as a permanently 
partially disabled worker; 

(b) would not jeopardize the future care and support of the 
worker and the worker's dependents or be likely to cast the worker's 
future care and support on the citizens of this state; and 

(c) would contribute to restoring the injured worker as soon as 
possible and as near as possible to a condition of self-support and 
maintenance as an able-bodied worker. 

(7) The Compliance Division in considering an application will 
not approve a lump sum payment when: 

(a) the worker is engaged in a training or work experience 
program; 

(b) the worker has been referred for vocational rehabilitation 
or is temporarily withdrawn from an authorized vocational 
rehabilitation program; or 

(c) the worker is engaged in litigation affecting the worker's 
permanent partial disability award. 

(8) The Compliance Division shall approve or deny an application 
for lump sum payment of an award within 30 days after receipt of the 
application, unless additional information is needed to make a deci- 
sion. The Compliance Division may approve an application to pay all 
or part of the award, as requested, or it may approve a lump sum pay- 
ment of less than requested, or it may deny an application. 



( 9 )  I f  t h e  Compliance Div is ion  approves an a p p l i c a t i o n ,  a s  sub- 
m i t t e d  o r  a s  r e v i s e d ,  it  s h a l l  o r d e r  t h e  paying agency t o  pay t h e  
award i n  a  lump sum i n  t h e  amount approved w i t h i n  5  working days  a f t e r  
r e c e i p t  of t h e  o r d e r .  Copies of t h e  o rde r  and a p p l i c a t i o n  approving 
o r  denying t h e  a p p l i c a t i o n  s h a l l  be s e n t  t o  t h e  paying agent  and t h e  
a p p l i c a n t .  

( 1 0 )  I f  t h e  a p p l i c a t i o n  i s  denied  i n  whole o r  i n  p a r t  by t h e  
Compliance Div i s ion ,  t h e  worker s h a l l  be informed t h a t  w i th in  15 days 
of  t h e  d a t e  of t h e  o r d e r ,  t h e  D i r e c t o r  may be p e t i t i o n e d  t o  r econs ide r  
t h e  a p p l i c a t i o n .  

(11) The Di rec to r  s h a l l ,  w i t h i n  20 days a f t e r  r e c e i p t  of t h e  
p e t i t i o n ,  examine t h e  a p p l i c a t i o n  and such f u r t h e r  evidence f i l e d  and 
e n t e r  an o r d e r .  Copies of t h e  o r d e r  s h a l l  be s e n t  t o  t h e  paying 
agen t ,  a p p l i c a n t  and Compliance Div i s ion .  Grant ing  o r  denying a  lump 
sum i s  a t  t h e  s o l e  d i s c r e t i o n  of t h e  D i r e c t o r .  Any such o rde r  i s s u e d  
by t h e  D i r e c t o r  i s  n o t  appea lab le .  

( 1 2 )  I f  a  lump sum payment i s  approved f o r  p a r t  of an award, t h e  
lump sum payment s h a l l  be i n  a d d i t i o n  t o  t h e  r e g u l a r l y  scheduled 
monthly payment. The remaining ba lance  s h a l l  be p a i d  pursuant  t o  
ORS 656.216. 

( 1 3 )  Denial  o r  approval of an a p p l i c a t i o n  does  n o t  p revent  
ano the r  a p p l i c a t i o n  by t h e  worker f o r  a  lump sum payment of a l l  o r  
p a r t  of any remainder of t h e  award, provided a d d i t i o n a l  j u s t i f i c a t i o n  
i s submit ted.  

( 1 4 )  Nothing i n  t h i s  r u l e  a p p l i e s  t o  any lump sum payment 
inc luded  i n  a  compromise se t t l emen t  of a  ca se  t h a t  i s  pending b e f o r e  
t h e  Hearings Div is ion .  

H i s t :  F i l e d  6-23-66 a s  WCB Admin. Order 6-1966 
Amended 2-13-74 a s  WCB Admin. Order 5-1974, e f f .  3-11-74 
Amended 1-11-80 a s  WCD Admin. Order 1-1980, e f f .  1-11-80 
Amended 12-23-81 a s  WCD Admin. Order 6-1981, e f f .  1-1-82 
Amended 12-29-83 a s  WCD Admin. Order 8-1983, e f f .  1-1-84 

54-270 REIMBURSEMENT OF RELATED SERVICES COST TO A WORKER 

(1) The worker s h a l l  be n o t i f i e d  a t  t h e  t ime of  c la im acceptance 
t h a t  t r a v e l ,  p r e s c r i p t i o n s  and o t h e r  compensable i n j u r y  r e l a t e d  s e r -  
v i c e s  pa id  by t h e  worker w i l l  be reimbursed by t h e  i n s u r e r  o r  s e l f -  
i n s u r e d  employer upon r eques t .  

( 2 )  For t h e  purpose of t h i s  s e c t i o n :  

( a )  The a c t u a l  reasonable  c o s t  t o  a  worker of r e l a t e d  s e r v i c e s  
r e s u l t i n g  from a  compensable i n j u r y  s h a l l  be reimbursed w i t h i n  60 
days  of t h e  d a t e  of r e c e i p t  by t h e  i n s u r e r  o r  s e l f - i n s u r e d  employer 
of a  w r i t t e n  r eques t .  The r eques t  s h a l l  be accompanied by s a l e s  
s l i p s ,  r e c e i p t s  o r  o t h e r  evidence necessary  t o  suppor t  t h e  r e q u e s t .  



(b) Meals, lodging, public transportation or use of a private 
vehicle required to seek medical services or collect compensation 
benefits when reimbursed at the then applicable rate of reimbursement 
to State of Oregon classified employes shall be deemed in compliance 
with this section. Reimbursement in excess of these rates will be 
allowed in those cases where special transportation or lodging is 
necessary and required. 

, 

(3) Requests for reimbursement of services not claim-related 
shall be returned to the injured worker within 60 days of the date of 
receipt by the insurer or self-insured employer with an explanation 
of the reason for nonpayment. 

Hist: Filed 10-23-69 as WCB Admin. Order 6-1969, eff. 10-29-69 
Amended 1-11-80 as WCD Admin. Order 1-1980, eff. 1-11-80 
Amended 12-23-81 as WCD Admin. Order 6-1981, eff. 1-1-82 
Amended 12-29-83 as WCD Admin. Order 8-1983, eff. 1-1-84 

54-280 CONSENT TO SUSPEND COMPENSATION 

54-281 CONSENT TO SUSPENSION OF COMPENSATION OR REDUCTION OF 
BENEFITS AWARDED THE WORKER 

(1) The Compliance Division is responsible for issuing an order 
of consent to the suspension of compensation by an insurer or self- 
insured employer under the following conditions: 

(a) An order shall be issued if the worker, when requested by 
the Director, insurer or self-insured employer, fails or refuses to 
submit to medical examination, or obstructs the same, at a time and 
from time to time at a place reasonably convenient for the worker. 
The compensation under the order shall be suspended until the examin- 
ation has taken place. No compensation shall be due or paid during 
such period. 

(b) An order shall be issued for any period of time during which 
a worker fails or refuses to participate in a program at a physical 
rehabilitation center. No compensation shall be due or paid during 
such period. 

(c) An order shall be issued for any period of time during which 
a worker commits any insanitary or injurious practice which tends to 
either imperil or retard recovery. No compensation shall be due or 
paid during such period. 

(d) An order shall be issued for any period of time during which 
a worker refuses to submit to such medical or surgical treatment as 
is reasonably essential to promote recovery. No compensation shall 
be due or paid during such period. 



(2) The worker shall be provided the opportunity to dispute the 
matter of suspension of compensation prior to the issuance of an 
order by the Compliance Division. 

(3) The Compliance Division may modify or set aside any order of 
consent to the suspension of compensation authorized before or after 
a request for hearing is filed. 

(4) The Compliance Division has the authority to order payment 
of compensation, previously authorized suspended, in cases where 
incorrect information was provided at the time suspension occurred. 

(5) The Compliance Division shall notify all interested parties 
of any order authorizing suspension, any modification of such order 
or the setting aside of such order. 

(6) The Compliance Division may modify the period of suspension 
of compensation or deny a request for suspension of compensation 
because of an improper request. 

(7) Continued payment of compensation to a worker, when an order 
of consent has been issued, shall not constitute failure to comply 
with this section on the part of the insurer or self-insured employer, 
however, such continued payment shall not be recovered at a later date 
as an overpayment. 

(8) The Evaluation Division may reduce, upon petition by the 
employer of the injured worker, the insurer or upon instructions by 
the Director, any benefits awarded the worker pursuant to ORS 656.268 
when the worker has, without a valid reason, failed to follow medical 
advice of the attending physician or has failed to participate in or 
complete physical restoration or vocational rehabilitation programs 
prescribed for the worker pursuant to ORS Chapter 656 and WCD Admin- 
istrative Rules. The benefits may be reduced by the amount the 
disability has been increased by the worker's failure to follow 
medical advice of the attending physician or to participate in or 
complete physical restoration or vocational rehabilitation programs. 

Hist: Filed 12-11-70 as WCB Admin. Order 16-1970 
Amended 4-27-78 as WCD Admin. Order 6-1978, eff. 4-27-78 
Amended 1-11-80 as WCD Admin. Order 1-1980, eff. 1-11-80 
Amended 12-13-81 as WCD Admin. Order 6-1981, eff. 1-1-82 
Amended 12-29-83 as WCD Admin. Order 8-1983, eff. 1-1-84 

54-283 REQUEST FOR CONSENT TO SUSPENSION OF COMPENSATION; 
WORKER'S FAILURE OR REFUSAL TO SUBMIT TO MEDICAL EXAMINATION 

(1) A worker shall submit to medical examination at a time and, 
from time to time, at a place reasonably convenient for the worker 
when requested to do so by the Director, insurer or self-insured 



employer. However, no more than three separate medical examinations 
at different times, excluding examinations by consulting physicians, 
may be requested during the life of the claim, except after notifica- 
tion to and authorization by the director pursuant OAR 436-69. For 
the purposes of this section, the Callahan Center shall be presumed 
to be a place reasonably convenient for an examination of any worker 
receiving benefits pursuant to ORS Chapter 656. 

(2) If the sole issue to be clarified by the scheduled 
examination is the necessity of continued treatment in the recovery 
process, and the worker fails or refuses to be examined, further 
treatment can be suspended by order of the Compliance Division 
pending cooperation by the worker. 

(3) The Director, insurer or self-insured employer shall notify 
the worker in writing at least 10 days prior to the examination to 
ensure receipt of the notice of the following: 

(a) name of the examining physician or facility; 

(b) the purpose of the examination; 

(c) the date, time and place of the examination; 

(d) the attending physician was notified of the examination; 

(e) when required, the medical director has approved the 
examination; 

(f) that the reasonable cost of public transportation or use of 
a private vehicle will be reimbursed and, that when necessary, rea- 
sonable cost of meals, lodging and related services will be reim- 
bursed. Should an advance of these costs be necessary for attendance, 
a request for advancement shall be made in sufficient time to ensure 
a timely appearance; and 

(g) in prominent or bold-face type the paragraph: 

"ATTENDANCE OF THIS EXAMINATION IS MANDATORY. YOU ARE 
RESPONSIBLE FOR NOTIFYING US PRIOR TO THE DATE OF THE EXAMINATION 
OF ANY REASON WHY YOU CANNOT ATTEND AS SCHEDULED. FAILURE TO 
ATTEND THIS EXAMINATION, OR COOPERATE IN THE EXAMINATION, OR AN 
INVALID REASON FOR NOT ATTENDING SHALL RESULT IN SUSPENSION OF 
YOUR COMPENSATION BENEFITS PURSUANT TO ORS 656.325 and OAR 
436-54. " 

(4) The Director, insurer or self-insured employer upon receipt 
from the worker of a valid reason for not attending a scheduled 
examination or not completing an authorized program shall determine 
whether to reschedule same. If the examination is to be rescheduled, 
the Department, insurer or self-insured employer shall immediately 
reschedule the worker for the requested examination as soon as 
possible in the future and consistent with the ability of the worker 
to submit to such examination. 



(5) The Director, insurer or self-insured employer shall verify 
by direct telephone communication with the examining physician, 
facility or with the staff of such physician or of such facility on 
the day scheduled for the examination that the worker did submit to 
the examination or that the worker failed to submit to examination. 

(6) The insurer or self-insured employer requesting consent to 
suspension of compensation because of a worker's failure or refusal 
to submit to a medical examination, or obstruction of same, shall 
apply to the Compliance Division. The application in letter form, 
with copy to the worker, shall contain the following information: 

(a) consent for suspension of compensation is requested pursuant 
to ORS 656.325 and OAR 436-54; 

(b) what the worker was requested to submit to; 

(c) the dates of all prior examinations scheduled by the insurer 
or self-insured employer and the physician seen. If none, so state. 
If medical director's approval was obtained, provide a copy of the 
approval. If the current examination is by a consulting physician, 
written documentation of the physician's referral must be provided; 

(d) that the worker failed or refused to be examined and any 
reason given by the worker why the examination could not be attended 
as acheduled. If a reason was provided by is considered invalid, 
explain; 

(e) the date that verification of failure to attend was obtained 
from the examining physician, facility or their staff. Any delay in 
obtaining verification or in requesting consent for suspension of 
compensation may result in authorization being denied or the date of 
authorization be modified by the date of actual verification or the 
date the request is received by the Compliance Division; 

(f) whether an examination will be rescheduled and, if so, the 
date, time and place of any rescheduled examination; 

(g) any pertinent information that supports the request for 
suspension of compensation; and 

(h) in prominent or bold-faced type the paragraph: 

"NOTICE TO WORKER: IF YOU THINK THIS APPLICATION FOR 
SUSPENSION OF COMPENSATION IS NOT RIGHT YOU MAY RESPOND IN 
WRITING TO THE COMPLIANCE DIVISION, WORKERS' COMPENSATION 
DEPARTMENT, LABOR & INDUSTRIES BUILDING, SALEM, OREGON 97310. 
YOUR RESPONSE MUST BE RECEIVED BY THE DEPARTMENT WITHIN 10 
WORKING DAYS OF THE DATE OF THIS NOTICE." 



(7) The application to the Compliance Division shall be 
accompanied by a copy of the letter required in section (2) sent to 
the worker. 

(8) The Compliance Division shall issue an order consenting to 
the suspension of compensation by an insurer or self-insured employer 
from a date prescribed in this section and until such time as the 
worker has submitted to an examination scheduled by the Director, 
insurer or self-insured employer. 

(9) The Compliance Division order consenting to the suspension 
of compensation by an insurer or self-insured employer shall contain 
a notice, in prominent or bold-face type, as follows: 

"IF YOU THINK THIS ORDER IS NOT RIGHT YOU MAY REQUEST A 
RECONSIDERATION OR A HEARING. REQUEST FOR RECONSIDERATION MUST 
BE IN WRITING AND SENT TO THE COMPLIANCE DIVISION, WORKERS' 
COMPENSATION DEPARTMENT, LABOR & INDUSTRIES BLDG., SALEM, OR 
97310. HEARINGS REQUESTS MUST BE SENT TO THE HEARINGS DIVISION, 
WORKERS' COMPENSATION BOARD, 480 CHURCH STREET SE, SALEM, OR 
97310. 'I 

(10) The Director, insurer or self-insured employer shall verify 
when the worker has submitted to the rescheduled examination and shall 
immediately notify the Compliance Division, by letter, of the worker's 
attendance and that compensation has resumed as of the date of the 
examination. 

(11) The insurer or self-insured employer may request an admin- 
istrative order of closure be issued by the Evaluation Division if 
the worker has made no effort to have compensation reinstated within 
60 days after the Compliance Division has authorized suspension of 
compensation. 

Hist: Filed 12-11-70 as WCB Admin. Order 16-1970 
Amended 4-27-78 as WCD Admin. Order 6-1978, eff. 4-27-78 
Amended 1-11-80 as WCD Admin. Order 1-1980, eff. 1-11-80 
Amended 12-23-81 as WCD Admin. Order 6-1981, eff. 1-1-82 
Amended 12-29-83 as WCD Admin. Order 8-1983, eff. 1-1-84 

54-284 REQUEST FOR CONSENT TO SUSPENSION OF COMPENSATION; 
WORKER'S FAILURE TO PARTICIPATE IN A PROGRAM AT A PHYSICAL 
REHABILITATION CENTER. 

(1) A worker is required to participate in a program at a physi- 
cal rehabilitation center. For the purposes of this section the 
Callahan Center is considered a physical rehabilitation center. A 
notice of enrollment issued by a physical rehabilitation center shall 
include a notice as described in section (3) informing the worker 
that failure to participate in a program at a physical rehabilitation 
center shall result in suspension of compensation. 



(2) Notice of the pending suspension of compensation shall be 
given the worker to provide the opportunity to dispute such action. 

(3) The Director, insurer or self-insured employer shall notify 
the worker in writing at least 10 days prior to the start of a program 
to ensure receipt of the notice of the following: 

(a) purpose of the program; 

(b) the date, time and place of the program; and 

(c) in prominent or bold-face type the paragraph: 

"ATTENDANCE AND PARTICIPATION IS REQUIRED IN A PROGRAM AT A 
PHYSICAL REHABILITATION CENTER. FAILURE TO PARTICIPATE SHALL RESULT 
IN SUSPENSION OF YOUR COMPENSATION BENEFITS AND POSSIBLE REDUCTION OF 
ANY PERMANENT DISABILITY AWARDED PURSUANT TO ORS 656.325 and OAR 
436-54. " 

(4) The Director, insurer or self-insured employer upon receipt 
from the worker of a valid reason for not participating in a program 
at a physical rehabilitation center shall determine whether to 
reschedule or continue same. If the program is to be rescheduled it 
shall be rescheduled as soon as possible in the future and consistent 
with the ability of the worker to participate in the program. 

(5) The notice in section (3) will not be required repeated once 
the worker has agreed to participate in a program at a physical 
rehabilitation center and then elects to withdraw from the program 
after the specified date. 

(6) The Administrator of the Callahan Center shall act on behalf 
of the Compliance Division and authorize consent to the suspension of 
compensation when a worker fails to participate in a program at a 
physical rehabilitation center. The notice of consent shall contain 
the following information: 

(a) consent to suspension of compensation is being authorized 
pursuant to ORS 656.325 and OAR 436-54; 

(b) what actions of the worker initiated the authorizing of 
consent to the suspension of compensation; 

(c) the period of time the consent to the suspension of 
compensation is valid; 

(d) any pertinent information that supports the consent to the 
suspension of compensation; and 

(e) a notice, in prominent or bold-faced type, as follows: 



"IF YOU THINK THIS ORDER IS NOT RIGHT YOU MAY REQUEST A 
RECONSIDERATION OR A HEARING. REQUEST FOR RECONSIDERATION MUST 
BE IN WRITING AND SENT TO THE COMPLIANCE DIVISION, WORKERS' 
COMPENSATION DEPARTMENT, LABOR & INDUSTRIES BLDG., SALEM, OR 
97310. HEARINGS REQUESTS MUST BE SENT TO THE HEARINGS DIVISION, 
WORKERS' COMPENSATION BOARD, 480 CHURCH STREET SE, SALEM, OR 
97310. " 

(7) The notice of consent to the suspension of compensation 
shall be provided by the Administrator of the Callahan Center to the 
insurer or self-insured employer, the worker, the Compliance Division 
and any other interested party. 

(8) The insurer or self-insured employer may request an adminis- 
trative order of closure be issued by the Evaluation Division if the 
worker has made no effort to have compensation reinstated within 60 
days after the authorization of consent to the suspension of 
compensation. 

(9) The Evaluation Division shall consider a worker's failure to 
participate in a program at a.physica1 rehabilitation center at the 
time determination of the worker's claim is made pursuant to 
ORS 656.268. The Evaluation Division may reduce the benefits awarded 
by the amount the disability has been increased by the worker's 
failure to participate in a program at a physical rehabilitation 
center. Any reduction shall be demonstrated in the Determination 
Order by a reflection of the amount of the disability which would 
have been awarded and the amount of the award ultimately resulting 
from the worker's failure to participate in a program at a physical 
rehabilitation center. 

Hist: Filed 12-23-81 as WCD Admin. Order 6-1981, eff. 1-1-82 
Amended 12-29-83 as WCD Admin. Order 8-1983, eff. 1-1-84 

54-285 REQUEST FOR CONSENT TO SUSPENSION OF COMPENSATION; 
WORKER'S COMMISSION OF INSANITARY OR INJURIOUS PRACTICES; EVALUATION 
DIVISION REDUCTION OF PERMANENT PARTIAL DISABILITY AWARDED 

(1) The insurer or self-insured employer shall upon knowledge of 
a worker committing insanitary or injurious practices which tends to 
either imperil or retard recovery request in writing to the worker 
that such practices stop. The letter to the worker shall explain: 

(a) the insanitary or injurious practices being committed; 

(b) that such practices are considered insanitary or injurious 
by the attending physician; 

(c) that such practices stop by a specified date in the 
reasonable future and remain stopped; and 



(d) in prominent or bold-face type the paragraph: 

"COMMITTING OF SUCH INSANITARY OR INJURIOUS PRACTICES BEYOND 
THE DATE INDICATED SHALL RESULT IN SUSPENSION OF COMPENSATION 
BENEFITS AND POSSIBLE REDUCTION OF ANY PERMANENT DISABILITY 
AWARDED PURSUANT TO ORS 656.325 AND OAR 436-54." 

(2) The insurer or self-insured employer shall verify on the 
specified date whether the worker did or did notstop the insanitary 
or injurious practices and, if stopped, periodically check to see 
that such practices remain stopped. 

(3) The insurer or self-insured employer will not be required to 
repeat the request in section (1) once the injured worker has been 
put on notice and again commits the same insanitary or injurious 
practices after the specified date. 

(4) The insurer or self-insured employer requesting consent to 
suspension of compensation because of a worker's failure to stop 
insanitary or injurious practices, shall apply to the Compliance 
Division. The application in letter form, with copy to the worker, 
shall contain the following information: 

(a) consent for suspension of compensation is requested pursuant 
to ORS 656.325 and OAR 436-54; 

(b) explanation of the insanitary or injurious practice being 
committed by the worker; 

(c) whether or not the attending physician considers the 
practices to be insanitary or injurious to the worker; 

(d) that the worker continues the insanitary or injurious 
practices after the date specified in the letter to the worker; 

(e) the date that failure by the worker to stop the practices 
was verified and with who or how verified. Any delay in obtaining 
verification or in requesting consent for suspension of compensation 
may result in authorization being denied or the date of authorization 
being modified by the date of actual verification or the date the 
request is received by the Compliance Division; and 

(f) in prominent or bold-faced type the paragraph: 

"NOTICE TO WORKER: IF YOU THINK THIS APPLICATION FOR 
SUSPENSION OF COMPENSATION IS NOT RIGHT, YOU MAY RESPOND IN 
WRITING TO THE COMPLIANCE DIVISION, WORKERS' COMPENSATION 
DEPARTMENT, LABOR & INDUSTRIES BUILDING, SALEM, OREGON 97310. 
YOUR RESPONSE MUST BE RECEIVED BY THE DEPARTMENT WITHIN 10 
WORKING DAYS OF THE DATE OF THIS NOTICE." 



(5) The application to the Compliance Division shall be 
accompanied by a copy of the letter required in section ( 1 )  sent to 
the worker. 

( 6 )  The Compliance Division shall consult with the Medical 
Director to review whether the practices are insanitary or injurious 
to the worker's recovery. 

(7) The Compliance Division shall issue an order consenting to 
the suspension of compensation by an insurer or self-insured employer 
for any period of time during which a worker commits any insanitary 
or injurious practice which tends to either imperil or retard 
recovery. The consent to suspension of compensation shall continue 
until the date the worker has, in fact, demonstrated termination of 
such practices to the insurer or self-insured employer and no 
compensation shall be due or paid during such period. 

(8) The Compliance Division order consenting to the suspension 
of compensation by an insurer or self-insured employer shall contain 
a notice, in prominent or bold-face type, as follows: 

"IF YOU THINK THIS ORDER IS NOT RIGHT YOU MAY REQUEST A 
RECONSIDERATION OR A HEARING. REQUEST FOR RECONSIDERATION MUST 
BE IN WRITING AND SENT TO THE COMPLIANCE DIVISION, WORKERS' 
COMPENSATION DEPARTMENT, LABOR & INDUSTRIES BLDG., SALEM, OR 
97310 .  HEARINGS REQUESTS MUST BE SENT TO THE HEARINGS DIVISION, 
WORKERS' COMPENSATION BOARD, 480 CHURCH STREET SE, SALEM, OR 
97310.  " 

(9) The insurer or self-insured employer shall continually moni- 
tor the claim to ascertain when the worker has, in fact, stopped com- 
mitting the insanitary or injurious practices. When it is established 
that the practices have stopped payment of compensation benefits shall 
commence effective on that date and the insurer or self-insured 
employer shall immediately notify the Compliance Division by letter 
of the date of resumption. 

( 1 0 )  The insurer or self-insured employer may request an adminis- 
trative order of closure be issued by the Evaluation Division if the 
worker has made no effort to have compensation reinstated within 60  
days after the Compliance Division has authorized suspension of 
compensation. 

( 1 1 )  The Evaluation Division shall consider a worker's 
commission of an insanitary or injurious practice which hinders 
recovery, whether committed once or several times, at the time 
determination of the worker's claim is made pursuant to ORS 6 5 6 . 2 6 8 .  
The Evaluation Division may reduce the benefits awarded by the amount 
the disability has been increased by the insanitary or injurious 
practice. Any reduction shall be demonstrated in the Determination 
Order by a reflection of the amount of disability which would have 
been awarded and the amount of the award ultimately resulting from 
the worker's commission of the insanitary or injurious practice. 



Hist: Filed 12-11-70 as WCB Admin. Order 16-1970 
Amended 4-27-78 as WCD Admin. Order 6-1978, eff. 4-27-78 
Amended 1-11-80 as WCD Admin. Order 1-1980, eff. 1-11-80 
Amended 12-23-81 as WCD Admin. Order 6-1981, eff. 1-1-82 
Amended 12-29-83 as WCD Admin. Order 8-1983, eff. 1-1-84 

54-286 REQUEST FOR CONSENT TO SUSPENSION OF COMPENSATION; 
WORKER'S REFUSAL TO SUBMIT TO MEDICAL OR SURGICAL TREATMENT; 
EVALUATION DIVISION REDUCTION OF PERMANENT PARTIAL DISABILITY AWARDED 

(1) The insurer or self-insured employer shall upon knowledge of 
worker refusing to submit to such medical or surgical treatment as is 
reasonably essential to promote recovery, request in writing to the 
worker that such treatment be obtained. The letter to the worker 
shall explain: 

(a) the need for the recommended medical or surgical treatment; 

(b) that such treatment is considered reasonably essential to 
promote the worker's recovery; 

(c) that notice of consent for such treatment be given to the 
insurer or self-insured employer by a specified date in the 
reasonable future; and 

(d) in prominent or bold-face type the paragraph: 

"THE DECISION WHETHER TO RECEIVE MEDICAL OR SURGICAL TREAT- 
MENT CONSIDERED REASONABLY ESSENTIAL TO PROMOTE RECOVERY IS A 
DECISION OF THE INJURED WORKER. FAILURE, HOWEVER, TO GIVE CONSENT 
BY THE DATE INDICATED OR FAILURE TO ACTUALLY RECEIVE SUCH TREAT- 
MENT SHALL RESULT IN SUSPENSION OF YOUR COMPENSATION BENEFITS AND 
POSSIBLE REDUCTION OF ANY PERMANENT DISABILITY AWARDED PURSUANT 
TO ORS 656.325 and OAR 436-54." 

(2) For the purpose of this section failure of the worker to 
remain under a doctor's care, seek reasonable periodic examinations 
or participate in a treatment regimen shall be considered failure or 
refusal to submit to medical treatment. 

(3) The insurer or self-insured employer shall verify on the 
specified date whether the worker did or did not give consent for the 
recommended medical or surgical treatment. 

(4) The insurer or self-insured employer will not be required to 
repeat the request in section (1) once the injured worker has given 
consent for the recommended medical or surgical treatment and then 
elects to withdraw the consent after the specified date. 



(5) The insurer or self-insured employer requesting consent to 
suspension of compensation because of a worker's refusal to submit to 
recommended medical or surgical treatment, shall apply to the 
Compliance Division. The application in letter form, with copy to 
the worker, shall contain the following information: 

(a) consent for suspension of compensation is requested pursuant 
to ORS 656.325 and OAR 436-54; 

(b) explanation of the recommended medical or surgical treatment; 

(c) whether or not the attending physician considers the 
treatment reasonably essential to promote the worker's recovery; 

(d) that the worker has refused and continues to refuse to 
submit to the recommended treatment after the date specified in the 
letter to the worker; 

(e) any reason given by the worker for refusing to submit to the 
recommended medical or surgical treatment; 

(f) the date that failure by the worker to give consent for the 
treatment was verified and with who or how verified. Such 
verification is required to be made immediately and any delay can 
result in suspension of compensation not being authorized until the 
actual date of verification, the date the request is received by the 
Compliance Division, or not at all; and 

(g) in prominent or bold-faced type the paragraph: 

"NOTICE TO WORKER: IF YOU THINK THIS APPLICATION FOR 
SUSPENSION OF COMPENSATION IS NOT RIGHT YOU MAY RESPOND IN 
WRITING TO THE COMPLIANCE DIVISION, WORKERS' COMPENSATION 
DEPARTMENT, LABOR & INDUSTRIES BUILDING, SALEM, OREGON 97310. 
YOUR RESPONSE MUST BE RECEIVED BY THE DEPARTMENT WITHIN 10 
WORKING DAYS OF THE DATE OF THIS NOTICE." 

(6) The insurer or self-insured employer shall provide documen- 
tation to adequately demonstrate that the medical or surgical treat- 
ment is reasonably essential to promotion of the worker's recovery 
and that the need for such medical or surgical treatment has been 
fully explained to the worker by the physician recommending such 
treatment. Documentation should consist of doctor's reports, copies 
of correspondence, reports of consultation on the medical or surgical 
treatment recommended or any other written evidence which demonstrates 
the recommended treatment is reasonably essential. 

(7) The application to the Compliance Division shall be accom- 
panied by a copy of the letter required in section (1) sent to the 
worker. 



(8) The Compliance Division shall consult with the Medical 
Director to review whether the recommended treatment is reasonably 
essential to promote the worker's recovery. 

(9) The Compliance Division shall issue an order consenting to 
the suspension of compensation by an insurer or self-insured employer 
for any period of time during which a worker refuses to submit to 
recommended medical or surgical treatment reasonably essential to 
promote recovery. The consent to suspension of compensation shall 
continue until the date the worker has, in fact, con'sented to the 
recommended medical or surgical treatment and no compensation shall 
be due or paid during such period. When the worker has established a 
pattern of noncooperation, the Compliance Division may require the 
worker to begin recommended treatment before compensation shall be 
restarted. 

(10) The insurer or self-insured shall continually monitor the 
claim to ascertain when the worker has, in fact, consented to the 
recommended medical or surgical treatment. When it is established 
that consent has been given, payment of compensation benefits shall 
commence effective on the date the consent was given and the insurer 
or self-insured employer shall immediately notify the Compliance 
Division by letter of the date of resumption. 

(11) The insurer or self-insured employer may request an adminis- 
trative order of closure be issued by the Evaluation Division if the 
worker has made no effort to have compensation reinstated within 60 
days after the Compliance Division has authorized suspension of 
compensation. 

(12) The Compliance Division order consenting to the suspension 
of compensation by an insurer or self-insured employer shall contain 
a notice, in prominent or bold-face type, as follows: 

"IF YOU THINK THIS ORDER IS NOT RIGHT YOU MAY REQUEST A 
RECONSIDERATION OR A HEARING. REQUEST FOR RECONSIDERATION MUST 
BE IN WRITING AND SENT TO THE COMPLIANCE DIVISION, WORKERS' 
COMPENSATION DEPARTMENT, LABOR & INDUSTRIES BLDG., SALEM, OR 
97310. HEARINGS REQUESTS MUST BE SENT TO THE HEARINGS DIVISION, 
WORKERS' COMPENSATION BOARD, 480 CHURCH STREET SE, SALEM, OR 
97310. " 

(13) When the suspension is not approved, the Compliance 
Division shall notify the insurer or self-insured employer of the 
reason for denial. 

(14) The Evaluation Division shall consider a worker's refusal 
to submit to such medical or surgical treatment as is reasonably 
essential to promote recovery at the time determination of the 
worker's claim is made pursuant to ORS 656.268. The Evaluation 
Division may reduce the benefits awarded by the amount the disability 



has been increased by the worker's refusal to submit to such medical 
or surgical treatment. Any reduction shall be demonstrated in the 
Determination Order by a reflection of the amount of disability which 
would have been awarded and the amount of the award ultimately 
resulting from the worker's failure to submit to such treatment. 

Hist: Filed 12-11-70 as WCB Admin. Order 16-1970 
Amended 4-27-78 as WCD Admin. Order 6-1978, eff. 4-27-78 
Amended 1-11-80 as WCD Admin. Order 1-1980, eff. 1-11-80 
Amended 12-23-81 as WCD Admin. Order 6-1981, eff. 1-1-82 
Amended 12-29-83 as WCD Admin. Order 8-1983, eff. 1-1-84 

54-287 PETITION FOR REDUCTION OF BENEFITS; WORKER'S FAILURE TO 
FOLLOW MEDICAL ADVICE OR PARTICIPATE IN OR COMPLETE PHYSICAL 
RESTORATION OR VOCATIONAL REHABILITATION PROGRAMS OR COMMISSION OF 
INSANITARY OR INJURIOUS PRACTICES 

(1) The Director, insurer or self-insured employer which deter- 
mines that a worker has failed to follow the medical advice of the 
attending physician or has committed an insanitary or injurious prac- 
tice or has failed to participate in or complete physical restoration 
or vocational rehabilitation programs may petition for a reduction of 
benefits awarded the worker when determination is made pursuant to 
ORS 656.268. 

(a) The petition for reduction of benefits will be sent to the 
Evaluation Division. 

(b) The petition shall contain all pertinent facts necessary to 
support the action requested and shall be accompanied by documentation 
to adequately demonstrate the worker's commission of an insanitary or 
injurious practice or failure to follow the attending physician's 
medical advice or participate in or complete physical restoration or 
vocational rehabilitation programs. Documentation may consist of 
telephone memoranda, doctor's reports, copies of correspondence, 
investigative reports or any other written evidence of the worker's 
failure to cooperate. 

(2) The Evaluation Division shall, in the absence of a petition 
from an employer or an insurer, reduce a worker's benefits when it 
comes to the attention of the Evaluation Division that the worker has 
committed an insanitary or injurious practice or failed to follow the 
medical advice of the attending physician or has failed to participate 
in or complete physical restoration or vocational rehabilitation pro- 
grams. The Evaluation Division, if necessary, may require other 
information from the insurer to adequately demonstrate the worker's 
commission of an insanitary or injurious practice or failure to follow 
the attending physician's medical advice or participate in or complete 
physical restoration or vocational rehabilitation programs prescribed 
for the worker pursuant to ORS Chapter 656 and WCD Administrative 
Rules. 



(3) The Evaluation Division shall, upon determination of the 
worker's claim pursuant to ORS 656.268 and after considering any 
petition for reduction of benefits as described in (1) above or under 
the provisions of (2) above, reduce the benefits awarded by the amount 
the disability has been increased by the worker's commission of an 
insanitary or injurious .practice or failure to follow medical advice 
from his attending physician or to participate in or complete physical 
restoration or vocational rehabilitation programs. Any reduction 
shall be demonstrated in the Determination Order by the amount of 
disability which would have been awarded and the amount of the award 
ultimately resulting from the worker's failure to cooperate. 

Hist: Filed 12-11-70 as WCB Admin. Order 16-1970 
Amended 4-27-78 as WCD Admin. Order 6-1978, eff. 4-27-78 
Amended 1-11-80 as WCD Admin. Order 1-1980, eff. 1-11-80 
Amended 12-23-81 as WCD Admin. Order 6-1981, eff. 1-1-82 
Amended 12-29-83 as WCD Admin. Order 8-1983, eff. 1-1-84 

54-300 CLAIM RESPONSIBILITY OF INSURERS AND SELF-INSURED 
EMPLOYERS 

54-305 ACCEPTANCE OR DENIAL OF A CLAIM 

(1) Written notice of acceptance or denial of a claim shall be 
furnished to the claimant by the insurer or self-insured employer 
within 60 days after the employer has notice or knowledge of the 
claim. 

(2) Any insurer or self-insured employer who is delinquent in 
accepting or denying a claim beyond the statutory 60 days in excess 
of 5 percent of their total volume of reported claims during any 
quarter may receive a penalty assessed by the director. 

(3) The notice of acceptance in compliance with ORS 656.262 and 
OAR 436-83 shall: 

(a) inform the worker whether the claim is considered disabling 
or nondisabling; 

(b) inform the worker of hearing and aggravation rights 
concerning nondisabling injuries including the right to object to a 
decision that the injury is nondisabling by requesting a 
determination pursuant to ORS 656.268; 

(c) inform the worker of employment reinstatement rights under 
ORS Chapter 659; 

(d) inform the worker of assistance available to employers for 
job site modification, as provided in OAR 436-63; and 



( e )  inform t h e  worker t h a t  expenses  p e r s o n a l l y  p a i d  f o r  c la im 
r e l a t e d  expenses up t o  a  maximum e s t a b l i s h e d  r a t e  s h a l l  be reimbursed 
by t h e  i n s u r e r  o r  s e l f - i n s u r e d  employer when reques ted  i n  w r i t i n g  and 
accompanied by s a l e s  s l i p s ,  r e c e i p t s ,  e t c . ,  f o r  meals,  lodging,  
t r a n s p o r t a t i o n ,  p r e s c r i p t i o n s  and o t h e r  expenses .  

( 4 )  The n o t i c e  of d e n i a l  i n  compliance wi th  OAR 436-83 s h a l l :  

( a )  s p e c i f y  t h e  f a c t u a l  and l e g a l  r ea sons  f o r  d e n i a l ;  and 

( b )  inform t h e  worker o f  h e a r i n g  r i g h t s .  

( 5 )  The i n s u r e r  o r  s e l f - i n s u r e d  employer s h a l l  send n o t i c e  of 
t h e  d e n i a l  t o  each p r o v i d e r  o f  medical  s e r v i c e s  and h e a l t h  insurance 
when compensabi l i ty  o f  a l l ,  o r  any p o r t i o n ,  of a  c la im f o r  medical 
s e r v i c e s  i s  den ied .  When t h e  compensab i l i t y  i s s u e  has  been f i n a l l y  
determined t h e  i n s u r e r  o r  s e l f - i n s u r e d  employer s h a l l  n o t i f y  each 
a f f e c t e d  medical  s e r v i c e  p r o v i d e r  and each h e a l t h  insurance  p rov ide r  
of t h e  r e s u l t s  of  t h e  d e t e r m i n a t i o n ,  i n c l u d i n g  t h e  r e s u l t s  of  
p roceedings  under ORS 656 .289(4 )  and t h e  amount of  any s e t t l e m e n t .  

( 6 )  The i n s u r e r  o r  s e l f - i n s u r e d  employer s h a l l  o r  t h e  employer 
may make payment of  compensation due pu r suan t  ORS 656.262 and 656.273 
and con t inue  u n t i l  such t ime a s  t h e  c l a im  i s  den ied ,  except  where 
t h e r e  i s  an i s s u e  concern ing  t h e  t i m e l y  f i . l i n g  of a  n o t i c e  of 
a c c i d e n t  a s  provided i n  ORS 6 5 6 . 2 6 5 ( 4 ) .  The i n s u r e r  s h a l l  r e p o r t  t o  
t h e  Compliance Div i s ion  payments o f  compensation made by t h e  employer 
a s  i f  t h e  i n s u r e r  had made t h e  payment. 

( 7 )  Pending accep tance  o r  d e n i a l  of a  c la im,  compensation 
payable  t o  a  worker o r  t h e  w o r k e r ' s  b e n e f i c i a r i e s  does no t  inc lude  
t h e  c o s t s  o f  medical b e n e f i t s  o r  b u r i a l  expense.  

H i s t :  F i l e d  1-11-80 a s  WCD Admin. Order 1-1980, e f f .  1-11-80 
Amended 12-23-81 a s  WCD Admin. Order 6-1981, e f f .  1-1-82 
Amended 12-29-83 a s  WCD Admin. Order 8-1983, e f f .  1-1-84 

54-310 TIMELY PAYMENT OF COMPENSATION 

(1) B e n e f i t s  s h a l l  be  deemed p a i d  when d e p o s i t e d  i n  t h e  U.S. 
Mail addressed  t o  t h e  l a s t  known a d d r e s s  of  t h e  worker o r  
b e n e f i c i a r y .  Notice of t h e  method and manner of  such payment s h a l l  
be provided a s  p r e s c r i b e d  by t h e  D i r e c t o r .  

( 2 )  The accep tab le  t i m e l i n e s s  of  f i r s t  payment of  t ime l o s s  by 
t h e  employer, i n s u r e r  o r  s e l f - i n s u r e d  employer s h a l l  be no l e s s  than  
t h e  p rev ious  f i s c a l  y e a r ' s  average  of t h e  r e s p e c t i v e  e n t i t i e s  rounded 
t o  t h e  n e a r e s t  5 t h  pe rcen tage  p o i n t ,  b u t  i n  no event  l e s s  than  80% 
f o r  an i n s u r e r  and 90% f o r  a  s e l f - i n s u r e d  employer. An i n s u r e r  o r  
s e l f - i n s u r e d  employer f a l l i n g  below t h e s e  norms du r ing  any q u a r t e r  
may r e c e i v e  a  p e n a l t y  a s s e s s e d  by t h e  d i r e c t o r .  



(3) Timely payment of temporary disability benefit has been made 
when paid no later than the 14th day after: 

(a) employer's notice or knowledge of the claim if temporary 
disability is immediate and payable; 

(b) employer's notice or knowledge of temporary disability 
related to but subsequent to the injury, which is payable; 

(c) authorized vocational rehabilitation start date or the date 
of the authorization letter, whichever is later, if a claim has 
previously been determined; 

(d) date the subject employer, or their insurer, has notice or 
knowledge of medically verified inability to work due to an 
aggravation of the worker's condition; 

(e) date of any determination or litigation order which orders 
temporary disability; 

(f) date a claim has been referred by the Workers' Compensation 
Department to the insurer or self-insured employer for processing 
pursuant ORS 656.029; or 

(g) date a noncomplying employer claim has been referred by the 
workers' Compensation Department to the State Accident Insurance Fund. 

(4) Continued temporary disability due should be paid current to 
date of payment at least once each 14 days thereafter, but in no 
event shall benefits due be more than one week in arrears. The 
employer, when making payments as provided in 54-212(1), may make 
subsequent payments of temporary disability concurrently with the 
normal payroll schedule of the employer, rather than in the regular 
14-day intervals. 

(5) Timely payment of permanent disability benefit has been made 
when paid no later than the 30th day after: 

(a) date of determination order by the Workers' Compensation 
Department; or 

(b) date of any litigation order which orders permanent 
disability. 

(6) Subsequent payments of permanent disability benefits are 
made in monthly sequence as earned. Adjustments to monthly payment 
dates may be made by the insurer or self-insured employer, but the 
worker shall be advised of the adjustment, and no payment period 
shall exceed one month. 

(7) Timely payment of medical services or goods shall be deemed 
made when paid within 60 days of the receipt of statement. When 
there is a dispute over the amount of a bill or the necessity of 



s e r v i c e s  rendered,  t h e  i n s u r e r  o r  s e l f - i n s u r e d  employer w i l l  pay t h e  
undisputed  amount. Resolut ion of t h e  d i s p u t e d  amount w i l l  be made i n  
accordance wi th  OAR 436-69. 

( 8 )  The i n s u r e r  o r  s e l f - i n s u r e d  employer s h a l l  n o t i f y  t h e  c la im- 
a n t  o r  p r o v i d e r  of s e r v i c e  i n  w r i t i n g  when compensation i s  p a i d  of  
t h e  s p e c i f i c  purpose of t h e  payment. When a p p l i c a b l e ,  t h e  n o t i c e  
s h a l l  i n d i c a t e  t h e  time pe r iod  f o r  which t h e  payment i s  made and t h e  
re imbursab le  expenses o r  o t h e r  b i l l s  and charges  covered .  I f  any 
p o r t i o n  of t h e  c la im i s  denied t h e  n o t i c e  s h a l l  i d e n t i f y  t h a t  p o r t i o n  
o f  t h e  claimed amounts t h a t  i s  n o t  being p a i d .  

H i s t :  F i l e d  11-14-66 a s  WCB Admin. Order 9-1966 
Amended 1-11-80 a s  WCD Admin. Order 1-1980, e f f .  1-11-80 
Amended 12-23-81 a s  WCD Admin. Order 6-1981, e f f .  1-1-82 
Amended 12-29-83 a s  WCD Admin. Order 8-1983, e f f .  1-1-84 

54-315 USE OF SIGHT DRAFT TO PAY COMPENSATION PROHIBITED 

A s i g h t  d r a f t  s h a l l  n o t  be used t o  make payment of  any b e n e f i t s  
due a worker o r  b e n e f i c i a r y  under ORS Chapter 656. Such b e n e f i t s  
i n c l u d e  temporary d i s a b i l i t y ,  permanent d i s a b i l i t y  and reimbursement 
o f  c o s t s  p a i d  d i r e c t l y  by t h e  worker. 

H i s t :  F i l e d  12-19-75 a s  WCB Admin. Order 18-1975, e f f .  1-1-76 
Amended 4-27-78 a s  WCD Admin. Order 6-1978, e f f .  4-27-78 
Amended 1-11-80 a s  WCD Admin. Order 1-1980, e f f .  1-11-80 
Amended 12-29-83 a s  WCD Admin. Order 8-1983, e f f .  1-1-84 

54-320 RECOVERY OF OVERPAYMENT OF BENEFITS 

I n s u r e r s  and s e l f - i n s u r e d  employers may recover  overpayment of 
b e n e f i t s  p a i d  t o  a worker on an accepted c la im from b e n e f i t s  which 
a r e  o r  may become payable on t h a t  c la im.  Payment of  b e n e f i t s  p a i d  
p r i o r  t o  d e n i a l  pursuant  t o  ORS 656 .262(6)  o r  p a i d  d u r i n g  appea l  
pu r suan t  t o  ORS 656.313 s h a l l  n o t  be recoverab le  under t h i s  s e c t i o n .  

(1) Overpayments may be recovered by: 

( a )  r educ t ion  of con t inu ing  temporary d i s a b i l i t y  b e n e f i t s  i n  an 
amount n o t  t o  exceed 25 pe rcen t  o f  t h e  b e n e f i t  wi thout  p r i o r  
a u t h o r i z a t i o n  from t h e  worker o r  b e n e f i c i a r y ;  

( b )  wi thholding reimbursement of r e l a t e d  s e r v i c e s  t o  t h e  worker;  
o r  

( c )  adjustment i n  compensation b e n e f i t s  determined due pu r suan t  
t o  ORS 656.268, t o  i nc lude  permanent p a r t i a l  d i s a b i l i t y ,  permanent 



total disability and fatal disability benefits. Recovery of overpay- 
ment from a permanent partial disability award may result in partial 
or total offset against the award. Recovery from a permanent total 
disability or fatal award shall be made as in (a) above. 

(2) Recovery of overpayment by the insurer or self-insured 
employer shall be explained in written form to the worker, or to the 
dependent(s) of the worker if a fatality, and include: 

(a) an explanation for the reason of overpayment; 

(b) the amount of the overpayment; and 

(c) the method of recovery of the overpayment. 

(3) Overpayments may not be recovered by withholding payments to 
the providers of services or from reimbursable temporary disability 
paid during an approved vocational rehabilitation program. 

Hist: Filed 1-11-80 as WCD Admin. Order 1-1980, eff. 1-11-80 
Amended 12-23-81 as WCD Admin. Order 6-1981, eff. 1-1-82 
Amended 12-29-83 as WCD Admin. Order 8-1983, eff. 1-1-84 

54-330 DESIGNATION OF A PAYING AGENT 

54-332 DESIGNATION AND RESPONSIBILITY OF A PAYING AGENT 

(1) For the purpose of this rule: 

(a) "cornpensable injury" means an accidental injury, or acci- 
dental injury to prosthetic appliances, arising out of and in the 
course of employment requiring medical services or resulting in 
disability or death; an injury is accidental if the result is an 
accident, whether or not due to accidental means. 

(b) "~esponsibility" means liability under the law for the 
acceptance and processing of a compensable injury claim. 

(2) The ~ompliance Division shall, by order, designate who shall 
pay a claim, if the claim is otherwise compensable, where there is an 
issue regarding: 

(a) which of several subject employers is the true employer of a 
claimant worker; 

(b) which of more than one insurer of a certain employer is 
responsible for payment of compensation to a worker; 

(c) responsibility between two or more employers or their 
insurers involving payment of compensation for two or more accidental 
injuries; or 



(d) joint employment by two or more employers. 

(3) Own Motion claims are exempt from the previsions of this 
rule. 

(4) Insurers or self-insured employers with knowledge of a situ- 
ation as defined in section (2) shall expedite the processing of the 
claim by immediate priority investigation to determine responsibility 
and whether the claim is otherwise a compensable injury claim. 

(5) When a situation as described in section (2) is identi- 
fied, the insurers or self-insured employers shall immediately notify 
any other affected insurers or self-insured employers of the situa- 
tion. A copy of all medical reports or other pertinent material 
available relative to the injury shall be provided the other parties 
with the notification. 

(6) Such notice received from another insurer or self-insured 
employer shall be notice of a claim referred by the Director as 
provided by ORS 656.265(3). 

(7) Upon determining an issue exists as to the responsibility 
for an otherwise compensable injury, an insurer or self-insured 
employer shall request a paying agent be designated by application in 
letter form to the Compliance Division. The application shall contain 
the following information: 

(a) designation of a paying agent is requested pursuant to 
ORS 656.307; 

(b) acknowledgment that the injury to the worker is otherwise a 
compensable injury, but 

(c) responsibility is an issue; 

(d) identification of all parties and claims involved; 

(e) acknowledgment that medical reports or other pertinent 
material available relative to the injury have been provided the 
other parties; and 

(f) acknowledgment that notice has been provided the worker 
explaining the current actions being taken on the worker's claim. 

(8) The Compliance Division shall not designate a paying agent 
where there remains an issue of whether the injury is a compensable 
injury claim or if the 60 days appeal period of a denial has expired 
without a request for a paying agent or a request for a hearing on 
the denial being received by the Department or Board. 



(9) When notified by the Compliance Division that there is a 
reasonable doubt as to the status of the claim or intent of a denial, 
the insurers or self-insured employers shall provide written clarifi- 
cation to the Compliance Division within 10 days of the date of the 
notification. 

(10) The Compliance Division, upon receipt of a request for 
designation of a paying agent from the worker or someone on the 
worker's behalf, shall forward a copy of the request to the insurer 
or self -insured employer involved. 

(11) Insurer or self-insured employers receiving notice from the 
Department of a worker's request for designation of a paying agent 
shall immediately process the request in accordance with sections (3) 
through ( 7 ) . 

(12) The Compliance Division, upon receipt of written acknowl- 
edgment from the insurers or self-insured employers that the only 
issue is responsibility of an otherwise compensable injury claim, 
shall issue an order designating a paying agent pursuant to 
ORS 656.307. The insurer or self-insured employer paying the lowest 
temporary disability rate, or if the same, the earliest claim shall 
be designated the paying agent. When a situation arises under 
ORS 656.029 as to who is the true employer of a worker at the time of 
accident, the person letting the contract shall be deemed the employer 
and the employer or its insurer shall be designated the paying agent. 
The designated paying agent shall make the first payment of temporary 
disability within 14 days after the date of the Compliance Division 
order. 

(13) The Compliance Division, by copy of its order, shall refer 
the matter to the Hearings Division of the Workers' Compensation 
Board'to set a hearing pursuant to ORS 656.307 to determine the issue 
of responsibility of benefits to the worker. 

(14) The designated paying agent shall process the claim as an 
accepted claim through determination unless relieved of the responsi- 
bility by a hearing order. Compensation paid under the order shall 
include all benefits, including medical services, provided for a com- 
pensable injury to a subject worker or the worker's beneficiaries. 
The payment of temporary disability due shall be for periods subse- 
quent to periods of disability already paid by any insurer or self- 
insured employer. 

Hist: Filed 1-11-80 as WCD Admin. Order 1-1980, eff. 1-11-80 
Amended 4-29-80 as WCD Admin. Order 5-1980, eff. 4-29-80 
(Temp. 
Amended 10-1-80 as WCD Admin. Order 7-1980, eff. 10-1-80 
Amended 12-29-83 as WCD Admin. Order 8-1983, eff. 1-1-84 



54-334 MONETARY ADJUSTMENTS AMONG PARTIES AND WORKERS' 
COMPENSATION DEPARTMENT 

(1) An order pursuant ORS 656.307 and OAR 436-54-332 shall apply 
only to the period prior to the order of a referee determining the 
responsible paying party. Payment of compensation made thereafter 
shall not be recovered from the Administrative Fund, except where the 
Director concludes payment was made after the date of the order of 
the referee, but before the order was received by the paying agent 
designated under OAR 436-54-332. 

(2) When all litigation on the issue of responsibility is final, 
and the responsible paying party has been determined, the Compliance 
Division shall direct any necessary monetary adjustment between the 
parties involved which is not ordered or that cannot be voluntarily 
resolved by the parties. Any failure to obtain reimbursement from an 
insurer or self-insured employer for compensation paid as a result of 
an order pursuant OAR 436-54-332 shall be recovered from the 
Administrative Fund. 

(3) When the responsibility issue is decided by a stipulated 
settlement, the monetary adjustment between the parties shall not be 
recovered from the Administrative Fund. 

(4) When the compensability of a claim becomes an issue subse- 
quent to the designation of a paying agent, the Compliance Division 
shall order termination of any further benefits due from the original 
order designating a paying agent. The designated paying agent will 
be responsible for ensuring the issue of responsibility continues to 
hearing as well as joining the issue of whether the claim is a com- 
pensable injury claim. Failure to seek a conclusion to the issue of 
responsibility by hearing shall preclude the designated paying agent 
from recovering from the Administrative Fund. 

Hist: Filed 6-3-70 as WCB Admin. Order 5-1970 
Amended 1-11-80 as WCD Admin. Order 1-1980, eff. 1-11-80 
Amended 4-29-80 as WCD Admin. Order.5-1980, eff. 4-29-80 
(Temp. ) 
Amended 10-1-80 as WCD Admin. Order 7-1980, eff. 10-1-80 
Amended 12-23-81 as WCD Admin. Order 6-1981, eff. 1-1-82 
Amended 12-29-83 as WCD Admin. Order 8-1983, eff. 1-1-84 

54-980 PENALTIES 

54-981 ASSESSMENT OF CIVIL PENALTIES 

(1) The Director through the Compliance Division and pursuant to 
ORS 656.745 may assess a civil penalty against an employer, insurer 
or self-insured employer. 



(2) An employer, insurer or self-insured employer may be 
assessed a civil penalty up to $1,000 for violation of Oregon 
Administrative Rules 54-100, 54-250, 54-270, 54-305, 54-310 and 
54-332. 

(3) An insurer or self-insured employer who willfully violates 
Oregon Administrative Rule 54-315 shall be assessed a civil penalty 
of $1,000. 

(4) Notwithstanding section (2) of this section, an insurer or 
self-insured employer who does not comply with the claims processing 
requirements of the statutes, and rules and orders of the Director 
relating thereto may be assessed a civil penalty of up to $2,000 for 
each violation or $10,000 in the aggregate for all violations within 
any three month period. 

(5) For the purpose of section (4), statutory claims processing 
requirements would include but not be limited to, ORS 656.210, 
ORS 656.212, ORS 656.228, ORS 656.234, ORS 656.236, ORS 656.245, 
ORS 656.262, ORS 656.263, ORS 656.264, ORS 656.265, ORS 656.268, 
ORS 656.273, ORS 656.307 and ORS 656.330. 

(6) In arriving at the amount of penalty the Compliance Division 
may, but is not limited to, consider: 

(a) the ratio of the volume of violations to the volume of 
claims reported, or 

(b) the ratio of the volume of violations to the average volume 
of violations for all insurers or self-insured employers, and 

(c) prior performance in meeting the requirements as outlined in 
this section. 

(7) When a penalty, based upon ratios, is appropriate and the 
volume to which the volume of errors are compared is 10 or less, the 
Compliance Division shall assess no more than $200 regardless of the 
percentage of error. When, however, the volume exceeds 10 the 
Compliance Division will assess a penalty of $25 per percentage point 
over the acceptable level or $200 whichever is greater. 

Hist: Filed 1-11-80 as WCD Admin. Order 1-1980, eff. 1-11-80 
Amended 12-23-81 as WCD Admin. Order 6-1981, eff. 1-1-82 
Amended 12-29-83 as WCD Admin. Order 8-1983, eff. 1-1-84 

54-983 ISSUANCE/SERVICE OF PENALTY ORDERS 

(1) When a penalty is assessed as provided by 54-981, the 
Compliance Division shall cause an order, with a notice of the rights 
provided under ORS 656.740, to be served on the party. If the party 



r e q u e s t s  a h e a r i n g  on t h e  proposed assessment ,  t h e  Compliance D iv i s ion  
s h a l l  f u r n i s h  t h e  Department of J u s t i c e  w i th  p e r t i n e n t  r eco rds  i n  t h e  
m a t t e r  a s  r e q u e s t e d .  

( 2 )  The Compliance D i v i s i o n  s h a l l  s e r v e  t h e  Order:  

( a )  by d e l i v e r i n g  a copy of t h e  Order t o  t h e  p a r t y  i n  t h e  manner 
p rov ided  by ORCP 7 D . ( 3 ) ;  o r  

( b )  by sending  a copy of t h e  Order t o  t h e  p a r t y  by c e r t i f i e d  
mai l  w i t h  r e t u r n  r e c e i p t  r eques t ed .  

H i s t :  F i l e d  1-11-80 a s  WCD Adrnin. Order 1-1980, e f f .  1-11-80 
Amended 12-29-83 a s  WCD Admin. Order 8-1983, e f f .  1-1-84 

54-998 ADMINISTRATIVE REVIEW 

Any p a r t y  agg r i eved  by an a c t i o n  t aken  pu r suan t  t o  t h e s e  r u l e s  
i n v o l v i n g  any m a t t e r  concern ing  a c l a im  may r eques t  a h e a r i n g  by t h e  
Hear ings  D i v i s i o n  of t h e  Workers' Compensation Board i n  accordance 
w i t h  ORS Chapter  656 and t h e  ~ o a r d ' s  Rules  of P r a c t i c e  and Procedure 
f o r  Contes ted  Cases  under  t h e  Workers' Compensation Act .  

H i s t :  F i l e  4-27-78 a s  WCD Admin. Order 6-19-78, e f f .  4-27-78 
Amended 1-11-80 a s  WCD Admin. Order 1-1980, e f f .  1-11-80 
Amended 12-29-83 a s  WCD Adrnin. Order 8-1983, e f f .  1-1-84 



For WCD Admin Order 8-1983 

EXHIBIT "B" 

BEFORE THE DIRECTOR OF THE 
WORKERS' COMPENSATION DEPARTMENT 

OF THE STATE OF OREGON 

In the Matter of the Amendment ) Statutory Authority, 
of Rules Governing Claims ) Statement of Need, 
Administration (OAR Chapter 436, ) Principal Documents Relied 
Workers' Compensation Department, ) Upon, and Statement of Fiscal 
Division 54). ) Impact 

1. Citation of Statutory Authority The Statutory Authority for 
promulgation of these rules is ORS 656.264, 656.265(6), 656.325 
and 656.726(3)(a). 

2. Need for Rules The need for such rules is to govern the pro- 
visions of claims administration in accordance with existing law 
and statutory amendments passed by the 1983 Legislature. 

3. Principal Documents Relied Upon The commands of the statutes 
above referenced to create the need for these rules. No other 
principal documents, reports, or studies were relied upon. 

4. Fiscal and Economic Impact The following entities are economi- 
cally affected: (a) state agencies, in their role of employer; 
(b) units of l'ocal government, in their role of employer; 
(c) large and small private sector employers subject to the 
Workers' Compensation Law; (d) insurance companies processing 
workers' compensation claims; and (e) State Accident Insurance 
Fund, in the role of insurer. 

The economic effect of promulgating these rules should result in 
savings to large and small employers within the workers' compensa- 
tion system. The actual amount cannot be determined, but it 
could be considerable. 

Dated this ]?]h day of December, 1983. 

WORKERS' COMPENSATION DEPARTMENT 

[ &, (($6 /v,,&2+74 
William (3,. Brown, Director 

d 
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WCD Admin Order 8-1983 

. . 
EYdIBIT "c" 

I BEFORE THE DIRECTOR OF THE 
WORKERS ' COI4PENSATI ON DEPARTMENT 

OF THE STATE O F  OREGON 

I 
In t h e  Mat ter  of  t h e  Amendment of OAR ) SUIllMARY OF THE 

I Chapter 436, ~ o r k e r s '  Compensation 
! 

TEST I MONY AND 
Department, Div i s ion  54,  Rules Govern- ) AGENCY RESPONSES 
i n g  Claims Adminis t ra t ion.  

Th is  document r e l a t e s  t o  t h e  Order of Adoption,.WCD Administrat ive 
Order 8-1983, i n  t h e  above-referenced mat te r .  I t  c o n s t i t u t e s  and 
con t a in s  a  summary of t h e  s i g n i f i c a n t  d a t a ,  views, and arguments 
conta ined i n  t h e  hear ing  record .  I t  inc ludes  da t a  submitted i n  
accordance wi th  t h e  announcement t h a t  add i t i ona l  mate r ia l  could be 
submitted u n t i l  November 14, 1983. 

The purpose of t h i s  summary i s  t o  provide the  d i r e c t o r  wi th  a record 
of t h e  recommended agency conclus ions  about t h e  major i s s u e s  r a i s ed .  

The amendment of t he  r u l e s  was announced i n  t h e  Secre ta ry  of S t a t e  
Adminis t ra t ive  Rules B u l l e t i n  da t ed  October 15, 1983. A publ ic  
hear ing  was he ld  on November 3, 1983. The hear ing  was subsequently 
adjourned u n t i l  November 14, 1983, t o  rece ive  add i t iona l  wr i t t en  
test imony.  During t h e  hear ing and dur ing t he  in te rven ing  per iod,  
i n t e r e s t e d  persons  p resen ted  w r i t t e n  s ta tements ,  arguments, and 
recommendations i n  regard t o  t h e  proposed r u l e s .  The major i s sues  
r a i s e d  were : 

TESTIMONY: Sec t ion  (1) of 54-005, t he  d e f i n i t i o n  "aggravation" should 
be reworded o r  t he  term "worsened condi t ion"  be def ined t o  c l a r i f y  i t s  
meaning . 

RESPONSE: The d e f i n i t i o n  of  "aggravation" i s  reworded t o  r e f l e c t  t he  
concern and i n t e n t  of t he  test imony.  

TESTIMONY: Sec t ion  ( 2 )  of 54-005, t h e  d e f i n i t i o n  "a t tending physi- - - 
c ian"  should be rede i ined  t o  inc lude  t h e  wording " . . . accepts  the  
primary r e s p o n s i b i l i t y  . . . " t o  b e t t e r  i d e n t i f y  t h e  a t t end ing  
physic ian .  

RESPONSE: The s e c t i o n  i s  amended t o  r e f l e c t  the  concern and i n t e n t  
of  t he  test imony.  

TESTIMONY: A new s e c t i o n  (15)  of  54-005, t he  d e f i n i t i o n  "hea l th  
insurance"  should be added t o  r e f l e c t  t he  meaning of t he  term 
provided i n  ORS 731.162 of the  insurance  code. 
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RESPONSE: The d e f i n i t i o n  of "hea l th  insurancen found under 
ORS 731.162 i s  added t o  t h e  r u l e s  t o  r e f l e c t  t h e  concern and i n t e n t  
of t h e  testimony. 

TESTIMONY: Sect ion (23)  of 54-005, t h e  d e f i n i t i o n  " t r e a t i n g  physi- 
c ian"  should be e l iminated a s  no purpose i s  served by having two terms 
t o  de f ine  t h e  same p a r t y .  

RESPONSE: The d e f i n i t i o n  i s  d e l e t e d  t o  r e f l e c t  t h e  concern and i n t e n t  
of t h e  testimony a s  t h e  term h a s  been e l iminated from Chapter 656 and 
OAR 436-54. 

TESTIMONY: A new s e c t i o n  should be added t o  54-100 c l a r i f y i n g  t h a t  
i n s u r e r s '  "Notice of Closure" a r e  n o t  required on a l l  nondisabling o r  
medical only claims. I t  was l e g i s l a t i v e  i n t e n t  when t h e  cur ren t  
ORS 656.268(3) was adopted t o  ease t h e  admin is t ra t ive  burden on t h e  
department and t o  f a c i l i t a t e  prompt c losure  of time l o s s  claims 
without permanent d i s a b i l i t y .  To i n t e r p r e t  otherwise would impose an 
enormous and unnecessary burden on t h e  workers' compensation system. 

RESPONSE: The Rule i s  amended t o  include a s ec t ion  t o  r e f l e c t  t h e  
concern and i n t e n t  of t h e  testimony. 

TESTIMONY: Section (1) of 54-100 should be amended t o  requ i re  t h e  
employer t o  r epo r t  a claim wi th in  72 hours a s  i s  required of t he  
provider  i n  69-101. 

RESPONSE: The s t a t u t e  i n  656.262(2) o u t l i n e s  t h e  employer repor t ing  
requirement a s  immediate and no t  l a t e r  than f i v e  days. The sec t ion  
remains a s  w r i t t e n .  

TESTIMONY: Section ( 2 )  of 54-100 should be de le ted  a s  it would cause 
misunderstanding by t h e  employer r e s u l t i n g  i n  f a i l u r e  t o  repor t  
c la ims.  I f  re ta ined ,  c l a r i f i c a t i o n  of t h e  term "medical servicesf '  i s  
required.  

RESPONSE: Many employers a r e  providing t h e i r  workers medical 
t rea tment  beyond normal f i r s t  a id  and not  repor t ing  t h e  i n j u r y  a s  a 
workers' compensation claim. This s ec t ion  addresses t he  problem. 
The sec t ion  i s  amended t o  r e f l e c t  t h e  concern of the  testimony by 
inc lud ing  the  d e f i n i t i o n  of "medical se rv ices"  a s  it app l i e s  t o  t h i s  
s ec t ion .  
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TESTIMONY: Sectio'n (5') of 54-100, t h e  s igned Form 827 should not  
r e l i e v e  t h e  worker o r  employer from completing a  Form 801. 

RESPONSE: This  s e c t i o n  r e q u i r e s  t h e  i n s u r e r  t o  p rocess  a  signed 
Form 827 a s  w r i t t e n  n o t i c e  of an acc iden t  t h e  same a s  a  Form 801 and 
does  no t  r e l i e v e  t h e  worker o r  employer from f i l l i n g  o u t  a  Form 801. 
The s e c t i o n  i s  reworded t o  r e f l e c t  t h e  concern and i n t e n t  of t h e  
tes t imony.  

TESTIMONY: Sec t ion  ( 7 ) ( a )  and ( b )  o f  54-100, t h e  d e f i n i t i o n s  "date  
of in ju ry ' '  and "occupat ional  d i s e a s e "  c r e a t e  a  p o s s i b l e  s t a t u t o r y  
c o n f l i c t  and may be  used o u t s i d e  t h i s  r u l e .  

RESPONSE: The s e c t i o n  i s  d e l e t e d  i n  i t s  e n t i r e t y  t o  avoid t h e  s i t u a -  
t i o n  expressed i n  t h e  test imony.  

TESTIMOhY: Sec t ion  (1) of 54-212 should be amended t o  inc lude  s e l f -  
i n su red  admin i s t r a to r  i n  t h e  l a s t  sentence .  

RESPONSE: The s e c t i o n  i s  amended t o  r e f l e c t  t h e  concern and i n t e n t  
f t h e  test imony.  

TESTIMOhT: Sec t ion  ( 2 )  of 54-212 should be amended t o  allow: 
(1) mutual i n s u r e r  p r o r a t e  without  approval ;  ( 2 )  adjustment between 
i n s u r e r s ;  ( 3 )  o f f s e t  o f  undue double payments; and ( 4 )  10-day time 
l i m i t a t i o n  f o r  Compliance Divis ion  t o  i s s u e  an o rde r .  

RESPONSE: This  s e c t i o n  i n s u r e s  uniform c la ims process ing throughout 
t h e  i n d u s t r y ,  a s  wel l  a s  be ing c o n s i s t e n t  with t h e  f i nd ings  of t h e  
c o u r t  i n  Jackson versus  SAIF, 7  O r  App 109, 490 P2d 507 (1971).  A 
t ime c o n s t r a i n t  would no t  se rve  t o  exped i te  t h e  process .  The s ec t i on  
remains a s  w r i t t e n .  

TESTIMONY: Sec t ion  ( 4 )  of  54-212, t h e  terms "unscheduled" and 
" i r r e g u l a r "  need t o  be de f ined .  

'RESPONSE: The terms "unscheduled" and " i r r e g u l a r f '  a r e  i d e n t i f i e d  
under  t h e  subsec t ions  of t h i s  s ec t i on .  The s e c t i o n  remains a s  
w r i t t e n .  

TESTIMONY: Sec t ion  ( 4 ) ( a )  of 54-212, t h e  l a s t  t h r e e  words "employer 
and worker" should be changed t o  read  "~ompl i ance  ~ i v i s i o n "  a s  it i s  
u n l i k e l y  t h e  employer and worker can  agree  what t h e  i n t e n t  was a t  t h e  
zime of h i r e .  
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RESPONSE: The ~ b m ~ l i a n c e  Divis ion would no t  be ab l e  t o  confirm t h e  
i n t e n t  a t  t h e  t ime of h i r e .  The r e s o l u t i o n  of such a  d i spu t e  i s  by 
hear ing .  The s e c t i o n  remains a s  w r i t t e n .  

TESTIMONY: Sect ion (4)(k) of 54-212, t h e  language "when covered" 
should be i n s e r t e d  a f t e r  t h e  words "volunteer  workers" so an apparent 
c o n f l i c t  wi th  ORS 656.005(28) i s  n o t  c r ea t ed .  

RESPONSE: The s e c t i o n  i s  amended t o  r e f l e c t  t h e  concern and i n t e n t  
of t h e  testimony. 

TESTIMONY: Sect ion (6) of 54-222, a  new subsect ion should be added 
t h a t  a l lows no temporary p a r t i a l  d i s a b i l i t y  due when t h e  worker 
v o l u n t a r i l y  and wi th  mutual consent  of t h e  employer leaves  o f f e r ed  
employment temporar i ly  o r  permanently f o r  reasons unre la ted  t o  t h e  
i n j u r y .  

RESPONSE: The recommended change i s  not  i n  keeping wi th  t h e  i n t e n t  
of t h e  law. 

TESTIMONY: Sect ion (3) of 54-232 should be amended t o  show t h e  
"commencementf' of t h e  program and n o t  i t s  au thor iza t ion  a s  when t o  
suspend award payments and pay t i m e  l o s s .  

RESPONSE: The s e c t i o n  i s  amended t o  r e f l e c t  t he  concern and i n t e n t  
of t h e  testimony. 

TESTIMONY: Sect ion (4) of 54-232 should be amended t o  r e f l e c t  t h a t  
temporary d i s a b i l i t y  s h a l l  cont inue  u n t i l  an o rder  by t h e  Evaluat ion 
Div i s ion  when no award remains due. The "award payments" should be 
c l a r i f i e d  t o  r e f e r  t o  only permanent p a r t i a l  d i s a b i l i t y  awards. 

RESPONSE: The s e c t i o n  i s  amended t o  r e f l e c t  t he  concern and i n t e n t  
of  t h e  test imony regarding t h e  payment of temporary d i s a b i l i t y  and 
remains a s  w r i t t e n  regarding permanent p a r t i a l  d i s a b i l i t y  awards. 
Awards may include permanent t o t a l  d i s a b i l i t y .  

TESTIMONY: Sect ion (1) of 54-245, t h e  l i m i t i n g  word "only" should 
no t  b e  added a s  it se rves  no purpose and may keep a  claimant from 
seeking reimbursement of pa id  medical s e r v i c e s .  

RESPONSE: The purpose o f ,  t h e  amendment i s  t o  c l a r i f y  t h a t  employers 
a r e  n o t  t o  pay a  medical expenses d i r e c t l y  and t h u s  not  r epo r t  them 
t o  t h e  i n s u r e r .  The s e c t i o n  remains a s  w r i t t e n .  
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TESTIMONY: Section (2) of 54-245, the definition should be limited 
to show automobiles do not qualify as a prosthetic appliance. 

RESPONSE: To provide such a limitation is not appropriate. The 
section remains as written. 

TESTIMONY: Section (4) of 54-245, the section should be deleted as a 
result of several Court of Appeals cases permitting the worker to 
choose an attending physician in any area within the state of Oregon 
and receive travel reimbursement. Further testimony would limit all 
travel reimbursement to the area where the worker resides at time of 
treatment. 

RESPONSE: Appellate decisions have not challenged the adequacy of 
this rule, only its applicability to a given situation. The 
applicability of this rule must be considered separately in each 
case. The section remains as written. 

TESTIMONY: Section (5) of 54-245 should be amended to require the 
worker to provide written notice to the insurer in advance of 
Yanging attending physicians outside the state of Oregon. 

RESPONSE: The recommended change would prevent a physician who has 
treated a worker in good faith from being paid for services rendered. 
The current rule provides for this situation. The section remains as 
written. 

TESTIMONY: Section (2) of 54-250 in combination with ORS 656.313 
makes useless the employer's right to a hearing or appeal on the 
extent of disability by the fact the award must be paid in a lump sum 
without the right to reimbursement. 

RESPONSE: This is a legislative requirement and.cannot be changed by 
rule. The section remains as written. A 

TESTIMONY: Section (3) of 54-250 should be eliminated as being 
unduly restrictive. The insurer should be able to advise the worker 
of the options available. There are adequate safeguards in effect 
during the approval process to adequately protect the worker. 

RESPONSE: The section is deleted as recommended in the testimony. 
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TESTIMONY: section (10) of 54-250, the five working days to make a 
lump sum payment is unreasonably short and should be changed to ten 
working days. 

RESPONSE: The request for a lump sum payment is normally a result of 
the worker's immediate need for the money. To extend the time for 
making payment would cause an additional hardship on the worker. The 
section remains as written. 

TESTIMONY: Section (13) of 54-250 should be amended to clarify that 
application for and approval of a lump sum payment of only part of an 
award waives the right to appeal the adequacy of the award. 

RESPONSE: The concern reflected in the testimony is recognized and 
is relieved by amending the paragraph in subsection (5)(d) of this 
rule to read I' . . . accepting a lump sum payment of all or any 
part of my permanent partial disability award, . . . . 11 

TESTIMONY: Section (2)(a) of 54-270 should be amended to add a 
reasonable time frame of within 180 days of expenditure for the 
worker to request reimbursement of related claim costs. The minimum 
amount reimbursable per trip should be $2. 

RESPONSE: A restriction of claim cost reimbursement to the worker 
should be by legislative law change and not by rule. The section 
remains as written. 

TESTIMONY: Sections (2)(a) and (3) of 54-270 should be amended to 
allow 60 days to reimburse the worker for claim costs, as well as 
return requests for reimbursement of services not claim related. The 
change would provide consistency with the decision in Eubanks versus 
SAIF establishing 60 days to pay or deny medical services. 

RESPONSE: The section is amended to reflect the concern and intent 
of the testimony. 

TESTIMONY: Section (2)(b) of 54-270, the proposed change to allow 
meals, lodging, and travel reimbursement to the worker to seek 
prescriptions is unreasonable and invites abuse. The new language 
should be eliminated or the rule should include reasonable 
restrictions. 
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RESPONSE: The new' language i s  d e l e t e d  a s  recommended i n  t h e  
tes t imony.  

TESTIMONY: Rule 54-281, a s  w e l l  a s ,  54-283, 54-284, 54-285, and 
54-286, do n o t  p rov ide  t h e  worker h i s  "due p rocess"  when an i n s u r e r  
r e q u e s t s  suspens ion  of  compensation a s  determined by t h e  c o u r t  i n  
Car r  v e r s u s  SAIF. 

- RESPONSE: The r u l e s  a r e  amended t o  provide  t h e  worker 0-pportuni ty 
f o r  due p r o c e s s  t o  be  i n  compliance wi th  t h e  d e c i s i o n  i n - ~ a r r  v e r s u s  
SAIF, 65 O r  App 110 (1983) .  

TESTIMONY: S e c t i o n  ( 7 )  of  54-281, a s  w e l l  a s ,  s e c t i o n s  ( 8 )  of 
54-284, (11) of 54-285, and ( 1 4 )  of 54-286, should be  amended s o  t h e  
worker h a s  t h e  burden of  proof  t o  prove t h e  e x t e n t  of d i s a b i l i t y .  
The language i n  each  s e c t i o n  should a l s o  be amended t o  r ead  " . . . 
t h e  Eva lua t ion  D i v i s i o n  s h a l l  reduce . . . I' r a t h e r  t h a n  "may 
reduce .  " 
RESPONSE: These r u l e s  a r e  an ex tens ion  o f  ORS 656.325, which 

~ o v i d e s  t h a t  t h e  employer o r  i n s u r e r  may p e t i t i o n  t h e  d i r e c t o r  and " 
. . . t h e  d i r e c t o r  may reduce any b e n e f i t s  . . . ."  S e c t i o n  ( 7 )  o f  
54-281 i s  amended t o  be c o n s i s t e n t  with t h e  s t a t u t e  and t h e  o t h e r  
t h r e e  s e c t i o n s  remain a s  w r i t t e n .  

TESTIMONY: Sec t ion  (1) of 54-283, t h e  r u l e  should be c l a r i f i e d  f o r  
c o n s i s t e n c y  wi th  d e c i s i o n s  of t h e  p r e s i d i n g  r e f e r e e  t h a t  t h e  r u l e  
r ega rd ing  t h r e e  s e p a r a t e  medical examinat ions o n l y  a p p l i e s  t o  "open" 
c l a i m s  and n o t  c l a ims  t h a t  a r e  c l o s e d  o r  i n  l i t i g a t i o n .  

RESPONSE: A r e q u e s t  f o r  suspens ion  of compensation under t h i s  r u l e  
would apply t o  an open claim.  Reference t o  a  c l o s e d  c la im o r  a  c la im 
i n  l i t i g a t i o n  would, t h e r e f o r e ,  n o t  be a p p l i c a b l e  under this 
s e c t i o n .  The s e c t i o n  remains a s  w r i t t e n .  

TESTIMONY: S e c t i o n  ( 2 ) ( d )  of 54-283 should be e l imina ted  s i n c e  
t e l l i n g  t h e  c la imant  h i s  phys ic ian  was n o t i f i e d  of t h e  examination 
s e r v e s  no purpose a s  t h e  phys ic ian  was a l r e a d y  n o t i f i e d  pursuan t  t o  
an  e a r l i e r  r u l e .  

RESPONSE: The n o t i f i c a t i o n  i n  t h i s  s e c t i o n  i s  t o  t h e  worker and n o t  
t h e  phys ic ian .  The s e c t i o n  p r o v i d e s  n o t i c e  t o  ensure  t h e  worker i s  
aware of o c c u r r i n g  e v e n t s .  The s e c t i o n  remains a s  w r i t t e n .  
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TESTIMONY: s e c t i o n  ( 6 )  of 54-283, it i s  unclear  why t h i s  s ec t ion  i s  
being removed. 

RESPONSE: The sec t ion  i s  removed a s  unnecessary and inappropr ia te  a s  
a  r e s u l t  of 54-284. 

TESTIMONY: A new sec t ion  t o  54-283 should be added t o  provide f o r  
suspension of f u r t h e r  medical t rea tment  where no time l o s s  i s  
involved, and t h e  worker f a i l s  o r  r e f u s e s  t o  be examined. 

RESPONSE: A new sec t ion  i s  added t o  the  r u l e  t o  r e f l e c t  t he  concern 
and i n t e n t  of t h e  testimony. 

TESTIMONY: Rule 54-285 does no t  provide a  d e f i n i t i o n  of i n san i t a ry  
o r  i n j u r i o u s  p r a c t i c e s ,  thus  c r e a t i n g  t h e  p o s s i b i l i t y  of e i t h e r  
u n j u s t  reduct ion o r  terminat ion of t h e  worker 's b e n e f i t s .  

RESPONSE: An a l l  i nc lus ive  d e f i n i t i o n  of what c o n s t i t u t e s  an 
i n s a n i t a r y  o r  i n j u r i o u s  p r a c t i c e  i s  impract icable .  The concern i s  
v a l i d  and i s  r e f l e c t e d  by t h e  f a c t  both  t h e  a t t end ing  physician and 
t h e  medical d i r e c t o r ' s  opinions  a r e  sought. The r u l e  provides 
appropr ia te  safe-guard and remains a s  wr i t t en .  

TESTIMONY: Sect ion ( 6 )  of 54-285 should be el iminated a s  it i s  
unnecessary and c r e a t e s  an i n t e r n a l  review process t o  which the  
p a r t i e s  have no access.  

RESPONSE: Medical review and advise  i s  necessary t o  r e l i eve  t h e  
concern r e f l e c t e d  i n  t h e  p r i o r  testimony. The sec t ion  remains a s  
w r i t t e n .  

TESTIMONY: Sect ion (11) of 54-285 should no t  be.. added t o  the  ru l e .  
The s e c t i o n  makes impl ica t ion t h a t  t h e  worker w i l l  do whatever 
necessary  t o  maximize h i s  d i s a b i l i t y .  

RESPONSE: The sec t ion  i s  a  r e f l e c t i o n  of ORS 656.325 and provides no 
more impl ica t ion  of t h e  worker 's  i n t e n t  than  54-284(8) and 
54-286(14).  The sec t ion  remains a s  w r i t t e n .  

TESTIMONY: Sect ion ( 5 ) ( c ) ,  ( 6 )  & (8.) of 54-286, the  term 
"reasonable" should rep lace  t h e  terms " e s s e n t i a l "  and "reasonably 
e s s e n t i a l "  t o  be cons i s t en t  with s t a t u t o r y  and case  law. 
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RESPONSE: The linguage throughout 54-286 i s  amended t o  read 
" reasonab ly  e s s e n t i a l "  t o  be c o n s i s t e n t  w i t h  t h e  language i n  ORS 
656.325(2) .  

TESTIMONY: Sec t i on  ( 6 )  of 54-286, t h e  new language " the  phys ic ian  
recommending such t r ea tment"  r a i s e s  concern t h e  consu l t an t  phys ic ian  
w i l l  be i n  c o n t r o l  of  t h e  p a t i e n t ' s  case .  

RESPONSE: The s e c t i o n  i s  be ing amended f o r  t h e  reason t h e  medical o r  
s u r g i c a l  t r e a tmen t  necessa ry  may be ou t  o f  t h e  e x p e r t i s e  of t h e  
a t t e n d i n g  phys ic ian  and cannot be adequa te ly  explained t o  t h e  
worker. The a t t e n d i n g  phys ic ian  by s e c t i o n  ( 5 ) ( c )  s t i l l  has  t h e  
oppo r tun i t y  t o  s t a t e  whether t h e  t r e a tmen t  i s  reasonably e s s e n t i a l  t o  
promote t h e  worker ' s  recovery.  The s e c t i o n  remains a s  w r i t t e n .  

TESTIMONY: Sec t ion  (1) of 54-305 should r e q u i r e  acceptance w i th in  60 
d a y s - a f t e r  t h e  employer h a s  had w r i t t e n  n o t i c e  o r  knowledge of t h e  
c la im i n  o rde r  t o  be  c o n s i s t e n t  wi th  ORS 656.265. 

RESPONSE: The s e c t i o n  remains a s  w r i t t e n  t o  be c o n s i s t e n t  wi th  t h e  
Inguage of ORS 656.262(6) .  

TESTIMONY: Sec t ion  (1) of 54-305, t h e  60 days  i s  t oo  long -- only  30 
days  should be  allowed t o  accep t  o r  deny a  c la im.  

RESPONSE: The t ime pe r i od  is  s t a t u t o r y  and cannot be changed by t h e  
r u l e .  

TESTIMONY: Sec t i on  ( 2 )  of 54-305, t h e  proposed new language 
" ' r e p o r t e d '  c la ims"  should be d e l e t e d  and t h e  o l d  language cont inued.  

RESPONSE: The " t o t a l  volume of  c la ims"  f i g u r e  i's no t  a v a i l a b l e  t o  
t h e  department ,  t h e r e f o r e ,  monitor ing of c la ims p e r  t h i s  r u l e  cannot 
occur .  The change i s  necessary  and should n o t  a f f e c t  t h e  o v e r a l l  
performance of t h e  i n s u r e r  a s  t h e  volume of  r epor ted  c la ims should 
repre . sen t  an adequate sample of t h e  i n s u r e r ' s  o r  s e l f - i n su red  
employer ' s  performance. The s e c t i o n  remains a s  proposed. 

TESTIMONY: Sec t ion  ( 5 )  of 54-305, a  cons ide rab le  amount of m a t e r i a l  
was p r e sen t ed  concerning t h i s  r u l e  a s  i t  r e l a t e s  t o  t h e  e f f e c t s  of 
Oregon Law 1983, Chapter 809 (SB471), and t h e  e x t e n t  of  t h e  r u l e s  
~ p p l i c a b l e  t h e r e t o .  Major p o i n t s  p r e sen t ed  were: 
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-- The burden of notifying the health provider should be that of the 
worker as knowledge of all health providers is not readily 
available to 'the insurer. The insurer should only have to notify 
those health providers known. 

- - The department, under its authority, needs to interpret SB471 and 
provide policy and procedure to make it workable. 

-- There may be a question as to whether the workers' Compensation 
Board or Workers' Compensation Department ought to be the proper 
authority to enact rules in regard to SB471. 

-- A dispute exists as to whether SB471 was intended to apply to 
noncompensable claims as well as compensable claims. 

-- A dispute exists as tc whether or not arbitration should be 
resolved under the workers' compensation system. 

-- A questions exists as to what workers' compensation matters 
should be arbitrated. 

- - Disputed claim settlements do not resolve the issue of 

~, 

compensability and leave the health providers at some risk for 
the medical and hospital bills. 

-- No interpretive regulations are required as the intent of SB 471 
is sufficiently clear. 

RESPONSE: In reviewing the testimony relating to SB 471, the depart- 
ment finds the concerns and problems expressed relating to SB 471 are 
speculative and not supported by actual experience. At the same time, 
the question of authority and jurisdiction remains unclear. Accord- 
ingly, rule 54-305(5) remains as proposed. If a need for rules on 
the subject is identified after experience with the statute and the 
department has authority, the rules will be opened for public hearing 
to meet the need. 

TESTIMONY: Section (3)(a) of 54-310, the employer's notice should be 
receipt of written notice and the term "immediate and payable" should 
be replaced by the word "due." 

RESPONSE: The language of the rule is consistent with the statute. 
The section remains as written. 

TESTIMONY: Section (3) (f) of 54-310, the term "referred" is not 
sufficient to require the institution of temporary disability without 
actual knowledge that time loss is involved. 
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RESPONSE: The r e f e r r a l  only app l i e s  t o  a  s t a r t i n g  po in t  f o r  
determining t imely  payment of temporary t o t a l  d i s a b i l i t y .  Actual 
payment of compensation would be no d i f f e r e n t  than  any o the r  
subsec t ion  of t h i s  sec t ion .  The s e c t i o n  remains a s  wr i t t en .  

TESTIMONY: Sec t ion  ( 7 )  of 54-310, t h e  requirement of a  formal n o t i c e  
t o  t h e  worker adds a  c o s t l y  and time consuming procedure t o  an 
a l r eady  c o s t l y  system. The propo~sed new s e c t i o n  should.be de le ted .  

RESPONSE: The proposed s e c t i o n  i s  d e l e t e d  t o  r e f l e c t  t h e  concern of 
t h e  test imony.  

TESTIMONY: Sec t ion  (8)  of 54-310, medical p rov iders  f e e l  t h e  time 
pe r iod  f o r  t imely  payment should be reduced from 45 days t o  30 days 
t o  r e l i e v e  t h e i r  cash flow c o s t s .  The insurance  indus t ry  f e e l s  t h e  
time pe r iod  should be inc reased  t o  60 days a s  a  r e s u l t  of Eubanks 
v e r s u s  SAIF case .  

RESPONSE: The s e c t i o n  i s  amended t o  r e f l e c t  t h e  f i nd ings  i n  Eubanks 
-rersus SAIF. 

TESTIMONY: The f i r s t  paragraph of 54-320 should be amended so  t h e  
l a s t  sentence  r e f l e c t s  "temporary t o t a l  d i s a b i l i t y  b e n e f i t s "  and a 
new sentence  added t h a t  al lows recovery of  d i s a b i l i t y  b e n e f i t s  pa id  
pending appeal .  

RESPONSE: The r u l e  i s  cons i s t en t  w i th  t h e  s t a t u t e  and remains a s  
w r i t t e n .  

TESTIMONY: Sect ion ( 4 )  of 54-332, t h e  r u l e  needs s t ronger  language 
regard ing  r ec ip roca l  d iscovery  t o  avoid one-sided a c t i o n  on t h e  p a r t  
of t h e  p a r t i e s  involved.  

RESPONSE: The c u r r e n t  r u l e  i s  s u f f i c i e n t  i n  t h a t  54-981 allows f o r  a  
p e n a l t y  t o  be assessed where an i n s u r e r  f a i l s  t o  process  a  claim i n  
accordance with t h i s  r u l e .  The s e c t i o n  remains a s  wr i t t en .  

TESTIMONY: Sect ion ( 4 )  of 54-332, a  new sentence should be added 
r e q u i r i n g  t h a t  a  claim f o r  aggravation must be supported by a medical 
r e p o r t  r e l a t i n g  t h e  condi t ion  t o  t h e  o r i g i n a l  i n j u r y .  This  
requirement  would e l imina te  f r i v o l o u s  f i l i n g s .  

.ESPONSE: An amendment a s  proposed would r e s t r i c t  t h e  purpose of t h e  
r u l e .  The s e c t i o n  remains a s  w r i t t e n .  
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TESTIMONY: S ec t i on  ( 6 )  of 54-332 i s  unnecessary s i nce  a  pena l t y  
s e c t i o n  a l r e a d y  e x i s t s  i n  54-981(2).  

RESPONSE: The s e c t i o n  i s  d e l e t e d  t o  r e f l e c t  t h e  concern of t h e  
tes t imony.  

TESTIMONY: S ec t i on  (12 )  of 54-332 should be  e l iminated  s i nce  a  -307 
Order can  on ly  be e n t e r e d  when t h e  i s s u e  o f  r e s p o n s i b i l i t y  i s  t h e  
on ly  i s s u e .  Quest ions under ORS 656.029 a r e  j u r i s d i c t i o n a l  i n  na tu r e  
and must be  reso lved  be fo r e  e i t h e r  compensabi l i ty  o r  r e s p o n s i b i l i t y  
can  be  decided.  

RESPONSE: The ques t i on  of compensabi l i ty  can be decided s epa ra t e  
from t h e  ques t i on  of j u r i s d i c t i o n a l  o r  r e s p o n s i b i l i t y .  I f  a l l  
p a r t i e s  ag ree  t h e  c la im i s  o therwise  compensable, a  .307 Order can be 
i s sued .  The s e c t i o n  remains a s  w r i t t e n .  

TESTIMONY: S ec t i on  (14)  of 54-332 should be amended t o  add t h a t  
p a r t i a l  o r  aggrava t ion  d e n i a l s  of r e s p o n s i b i l i t y  f o r  i s o l a t e d  
noncompensable c o n d i t i o n s  a r e  allowed. 

RESPONSE: The presence  of a  .307 Order does  no t  prevent  normal 
c la ims  p rocess ing  a c t i v i t y .  The recommended c l a r i f i c a t i o n  i s  no t  
necessary .  The s e c t i o n  remains as  w r i t t e n .  

TESTIMONY: Sec t ion  (15)  of 54-332, a  new s e c t i o n  should be added f o r  
c l a r i f y i n g  t h a t  Own Motion claims a r e  exempt from t h e  p rov i s i ons  of 
t h e s e  r u l e s .  

RESPONSE: A new s e c t i o n  i s  added t o  r e f l e c t  t h e  concern and i n t e n t  
of t h e  tes t imony.  

TESTIMONY: Sec t ion  (1) of 54-334 should inc lude  t h e  language " p r i o r  
t o  t h e  r e c e i p t  of t h e  o rde r"  a s  t h e r e  i s  a  time l a g  between t h e  d a t e  
of t h e  r e f e r e e ' s  o rde r  and r e c e i p t  of  t h e  o rde r  by t h e  i n s u r e r .  The 
i n s u r e r  should  be a b l e  t o  recover  money from t h e  admin i s t r a t i ve  fund 
due t o  t h i s  l a g  t ime. 

RESPONSE: The s e c t i o n  i s  amended t o  r e f l e c t  t h e  concern and i n t e n t  
of t h e  test imony.  
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TESTIMONY: Section (1) of 54-334 should be amended to allow reim- 
bursement to insurers who voluntarily continue payment of disability 
to the worker pending designation of a paying agent where the other 
insurer has delayed their decision to accept the claim and caused a 
situation where no .307 Order could be issued. The difference of 
disability rates if not recovered should be reimbursed from the 
administrative fund. 

RESPONSE: Situations as described should not occur as interim com- 
pensation is required paid pending acceptance or denial of a claim. 
The proposed amendment is not necessary. 

The staff recommended changes which clarified the rules and made them 
more readable. Those changes have been incorporated into the rules. 

Having reviewed and considered all the data, views, and arguments 
presented, I hereby submit this report as a summary of statements 
given and exhibits received, and recommend the adoption of the amend- 
ments to the rules to correspond with the above responses to the 
testimony, 

DATED THIS 29 DAY OF DECEMBER, 1983. 

Workers' Compensation Department 

Presiding Officer 




