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Rule 0265 (15): The IME provider must send the IME 
report to the insurer within seven days of the exam. 
The IME provider must also sign a statement at the end 
of the report verifying who performed the examination 
and dictated the report, the accuracy of the content of 
the report, and acknowledging that any false 
statements may result in sanction by the director.
Rule 0265 (16): The insurer must forward a copy of the 
report to the attending physician or authorized nurse 
practitioner within 72 hours of receipt.
Rule 0265 (13): As of July 1, 2006, the Workers’ 
Compensation Division will develop a list of medical 
providers who are authorized to perform IMEs and all 
IMEs must then be scheduled with physicians on the 
list. The division will conduct additional rulemaking to 
fully implement changes to the laws affecting IMEs.
Rule 0265 (17): Also beginning July 1, 2006, a physician 
selected to perform a worker-requested medical 
examination under OAR 436-060-0147 must be on the 
list of IME physicians (and will no longer be selected 
from the medical arbiter list).
Rule 0280 (2)(b): A closing examination scheduled by an 
insurer at the request of an authorized nurse practitioner 
is not an IME or a change of attending physician.
Rule 0290: This rule, formerly titled “Palliative Care,” is 
now “Medical Care After Medically Stationary.” It 
describes all of the types of care that remain compensable 
after the worker is medically stationary.

436-015, Managed Care Organizations
Rule 0030 (5) and 0040 (3): When applying for 
certification, the managed care organization (MCO) 
must send to the Workers’ Compensation Division 
copies of all treatment standards and protocols 
developed or used by the MCO. As new or amended 
standards and protocols are developed, the MCO must 
send these to the division within 30 days of 
implementation.

436-030, Claim Closure and Reconsideration
Rule 0007 (2) & 0065 (7): If a Notice of Closure 
rescinds permanent total disability, any appeal of the 
rescission is to the Hearings Division of the Workers’ 
Compensation Board.
Rule 0015 (1): This section provides text for updated 
notices of acceptance at closure after a worker dies in 
the course of employment. The wording includes 
“Notice to Worker’s Beneficiary or Estate.”
Rule 0015 (3): For an injury occurring on or after 
January 1, 2006, a worker who is released to regular 
work is not eligible for work disability, even if the job at 
injury no longer exists.

Rule 0020 (1): We have added to the list of reasons a 
claim must be closed within 14 days: “A worker 
receiving permanent total disability benefits has 
materially improved and is capable of regularly 
performing work at a gainful and suitable occupation.”
Rule 0020 (2) & (7): Insurers are not required to obtain a 
description of the physical requirements of the worker’s 
job at injury if an authorized nurse practitioner or 
attending physician has stated in writing that there  
is no permanent impairment, residuals, or limitations 
attributable to the accepted conditions.
Rule 0023 (2): This section describes when an insurer 
may rescind and reissue a Notice of Closure by using a 
single Form 440-1644.
Rule 0055 (1): For the purpose of determining if a worker 
is permanently and totally disabled, “incapacitated from 
regularly performing work” has been redefined to mean 
the worker lacks the necessary physical and mental 
capacity and work skills to perform the essential 
functions of the job (rather than “work on a regular 
basis”). Senate Bill 386 modified the definition of  
“gainful occupation,” and the rule refers to the statutory 
definitions in ORS 656.206(11) [2005 Oregon Laws, 
Chapter 461]. The definitions differ slightly for injuries 
before or on/after January 1, 2006, but both refer to an 
occupation that provides the lesser of two-thirds of the 
wage at injury or the most recent federal poverty 
guidelines for a family of three that are applicable to 
Oregon residents. For injuries occurring on or after 
January 1, 2006, the weekly wage is adjusted by the 
percentage change in the federal poverty guidelines from 
the date of injury until the worker is determined to be 
permanently and totally disabled.
Rule 0065 (1) and (4): When the insurer re-examines a 
permanent total disability claim, the insurer must 
determine if the worker has materially improved, 
either medically or vocationally, and is capable of 
regularly performing work at a suitable and gainful 
occupation. The insurer may reduce an award of 
permanent total disability only when the insurer has a 
preponderance of evidence that the worker has 
materially improved, either medically or vocationally, 
and is regularly performing work at a suitable and 
gainful occupation or is currently capable of doing so.
Rule 0065 (2): The director or insurer may require a 
worker receiving permanent total disability benefits to 
submit to a vocational evaluation.
Rule 0065 (8): If a worker has a compensable injury 
while receiving permanent total disability benefits, 
additional benefits are limited to medical benefits and 
permanent partial disability benefits.
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Rule 0155 (1): For the purpose of reconsideration of 
claim closure, the insurer must not send billing 
information and duplicate documents to the Workers’ 
Compensation Division unless the division requests 
the documents.
Rule 0155 (3): A physician involved in the evaluation or 
treatment of the worker must review any surveillance 
video prior to claim closure if the video is to be 
submitted for review by a medical arbiter.
Rule 0165 (12): When requested by the Hearings 
Division, the director may schedule a medical arbiter 
examination for a worker who has appealed a Notice of 
Closure rescinding permanent total disability benefits.
Rule 0175 (2): Under this section, for claims closed on 
or after January 1, 2006, penalties will not be assessed if 
the increase in compensation results from information 
the insurer could not reasonably have known at the 
time of claim closure.
Rule 0575 (3): Insurers and self-insured employers are 
required to provide the director, within seven days of 
the director’s request, any data the director identifies as 
necessary to determine the impact of legislative 
changes on permanent partial disability awards.
Rule 0580 (1): The director may assess a civil penalty 
against an employer or insurer that fails to comply 
with the workers’ compensation statutes (in addition to 
rules and orders of the director).

436-035, Disability Rating Standards
Rule 0009 (4): For an injury occurring on or after 
January 1, 2006, a worker who is released to regular 
work is not eligible for work disability, even if the job at 
injury no longer exists.
Rule 0011 (4): Hearing and vision impairment will be 
rounded to the nearest whole percent (no longer to the 
100th of a percent).
Rule 0110 (5): Following surgery to the carpometacarpal, 
hand/forearm impairment is one-half the lowest 
ankylosis value for the involved joint.
Rule 0110 (6) & 0230 (6): When rating of impairment 
for skin disorders in the upper or lower extremities, 
signs and symptoms need not be present upon 
examination.

436-050, Employer/Insurer Coverage Responsibility
Rule 0100 (3): The insurer’s notice to employer of 
policy cancellation must include a statement that the 
guaranty contract will terminate (not just the policy).
Rule 0100 (5): The time allowed for notice to the 
director of termination of a guaranty contract is 
extended to 10 (formerly seven) calendar days after the 
effective date of the termination.

Rule 0110 (1) & 0230 (1): Insurers and out-of-state self-
insured employers must provide to the Workers’ 
Compensation Division names or positions of key 
contacts who will assure payment of penalties and 
resolution of collections issues resulting from orders 
issued by the director.
Rule 0170(1): A self-insured public utility with assets 
in excess of $500 million may obtain the required 
excess workers’ compensation insurance coverage from 
an eligible surplus lines insurer.
Rule 0220(3): In this section, we restored some 
wording deleted in error several years ago, involving 
record-keeping by self-insured employers. These 
records must include a summary sheet for each claim 
showing all payments made, separated into disability, 
medical, and vocational-assistance payments with 
cumulative totals.

436-055, Claims Examiner Certification
Rule 0070 (1): In order for an insurer to certify a person 
to be a claims examiner, the person must complete an 
examination in a way that demonstrates an ability to 
carry out activities related to interactions with 
independent medical examiners.
Rule 0070 (3): During the three-year certification 
period, at least three of the required 24 hours of 
training must be related to interactions with 
independent medical examiners.
Rule 0085 (1) & (3): The Workers’ Compensation 
Division must approve training on interactions with 
independent medical examiners. Any person or 
organization may develop the training and send it to 
the division for review and approval.
Rule 0085 (2): This section lists the required 
components of any training on interactions with 
independent medical examiners.
Rule 0085 (7): The Workers’ Compensation Division 
will keep a list of approved training curricula.
Rule 0100 (4): Insurers must ensure that training 
related to interactions with independent medical 
examiners is provided for certified claims examiners  
in their employ.

436-060, Claims Administration
Rule 0055: This rule reflects the change in the amount 
an employer may pay for medical services on a non-
disabling claim. For dates of injury on or after January 
1, 2006, the maximum is $1,500.
Rule 0095 (5) & (6): Updated notification requirements 
for independent medical examinations include rights to 
have an observer present, potential penalties for failure 
to attend the examination, and the right to object to the 



 10 FOCUS Fall 2005/Winter 2006

location of the exam. The insurer must include with the 
appointment notice a form to request reimbursement 
and the brochure, “Important Information about 
Independent Medical Exams.”
Rule 0135: We have revised this rule to remove all 
references to independent medical examinations. The 
Oregon Supreme Court’s decision, in Lewis v. Cigna Ins. 
Co., SC S51710 (2005), reversed the Court of Appeals 
and Workers’ Compensation Board, holding that the 
only sanction available for a worker’s failure to attend 
an independent medical examination is suspension 
under ORS 656.325(1)(a), not claim denial for failure to 
cooperate under ORS 656.262(14).
Rules 0137: A worker receiving permanent total 
disability benefits must attend a vocational evaluation if 
requested by the insurer or the director. This is a new 
statutory requirement, and the worker’s and insurer’s 
rights and responsibilities are similar to those for 
independent medical examinations, including a limit of 
three evaluations (unless more are approved by the 
director), possible suspension of benefits for failure to 
attend, and payment of travel and other costs reasonably 
necessary for the worker to attend the evaluation.
Rule 0140 (3): The insurer’s receipt of Form 827 (rather 
than “written notice”) starts the clock for the statutory 
timeframes to accept or deny an aggravation claim. The 
insurer will have 90 days to accept or deny an injury 
claim if the worker successfully challenges the location 
of an independent medical examination under OAR 
436-010-0265, regardless of the date of injury.
Rule 0140 (4): The Workers’ Compensation Division 
may assess a penalty against an insurer that accepts or 
denies fewer than 90 percent (formerly 95 percent) of its 
disabling claims within the time limits set by law.
Rule 0150 (3): The Workers’ Compensation Division 
may assess a penalty against an insurer that pays fewer 
than 90 percent (formerly 80 percent) of first time-loss 
payments within the time limits set by law.
Rule 0200 (4) & (5): The Workers’ Compensation 
Division may impose the statutory maximum penalty 
of $2,000 (formerly $1,000) for certain rule violations. 
The penalty matrix associated with this rule, Appendix 
C, has increased penalty amounts for violations 
involving timely filing of claims, timely filing of 
Notices of Closure, timely acceptance or denial, and 
timely first payment of time-loss.
Rule 0510: This rule explains the process for an insurer 
to be reimbursed from the Workers’ Benefit Fund for 
permanent total disability (PTD) payments made by 
the insurer during an appeal of termination of PTD 
(applicable only if the insurer prevails).

436-105, Employer-at-Injury Program
Rule 0500 (7): For the purposes of reimbursement of 
wage subsidies under the Employer-at-Injury Program, 
this revised section allows for supplemental 
documentation to clarify information not fully 
explained by the payroll record.

436-110, Preferred Worker Program
Rule 0002 (2): The purpose statement in this rule has 
been broadened to provide for direct assistance to 
workers to promote re-employment.
Rule 0005 (14): We have added a definition of “Start-
work date,” meaning the date the worker started work 
for the employer in the employment for which benefits 
are requested.
Rule 0310 (2) (8): This rule now provides that a worker 
must be authorized to work in the United States in 
order to be eligible for Preferred Worker Program 
benefits. However, a worker determined to be ineligible 
may request a redetermination of eligibility after 
providing the division with documentation that he or 
she is authorized to work in the United States.
Rule 0335 (6): This rule clarifies that a worker-activated 
and employer at injury-activated wage subsidy cannot 
be used for the same job with the employer at injury.

436-120, Vocational Assistance to Injured Workers
Rule 0003(4): A worker is not eligible for vocational 
assistance if the worker incurs a new compensable 
injury while receiving permanent total disability 
benefits.
Rule 0320 (11): A worker is eligible for vocational 
assistance if his or her permanent total disability 
benefits have been terminated by an order that 
becomes final.
Rule 0755: This rule explains the process for an insurer 
to be reimbursed from the Workers’ Benefit Fund for 
vocational assistance costs incurred after the insurer 
appeals an administrative order to provide such 
assistance (if the insurer prevails).
Rule 0900 (3): This section and its penalty matrix have 
been deleted.
436-130, “Rehabilitation Facilities,” has been repealed 
in its entirety. Oregon Laws 1999, Chapter 273, section 1 
repealed ORS 656.530, the statute implemented by OAR 
436-130. n
Fred Bruyns is the rules coordinator in the Policy Section.
E-mail: fred.h.bruyns@state.or.us
Phone: (503) 947-7717
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(Hickman & Geller, 2003b; Olson & Austin, 2001). 
Olson and Austin (2001) tested the effects of daily 
SM and feedback on the safe driving of bus 
operators. Drivers estimated the percent of time 
they performed four driving behaviors safely 
twice daily and viewed feedback graphs of their 
SM data in the drivers’ lounge each evening. 
Objective measures of driving behaviors, collected 
by experimenters posing as passengers, showed an 
average improvement of 12.5 percent over about 25 
workdays. One particular driver improved 
complete stops at stop signals by 42 percent! At the 
conclusion of the study, we calculated that an 
average 15 percent improvement in just one of the 
four behaviors could result in 374,000 fewer at-risk 
stops annually for the organization. A sustained 
change of this sort in a transit organization would 
substantially reduce the risk of collisions and 
pedestrian injuries.

Current lone worker safety research  
at CROET at OHSU
The author is currently conducting safety and 
health research with line- and short-haul truck 
drivers. Pick-up and delivery drivers are being 
studied with a mobile motion-sensitive video 
system installed in a delivery trailer. Drivers are 
self-recording variables such as tool use, site 
conditions, material characteristics, vehicle exit and 
entry habits, and material handling techniques and 
challenges. Drivers are also encouraged to write 
about near misses or other unusual safety-related 
events. Behavioral SM procedures are being applied 
with line-haul drivers to promote healthful 
behaviors such as physical activity and stretching 
during stops and off duty hours. Behavior changes 
are being verified with physical assessments and 
mobile monitoring technologies such as the 
Actical® actigraph manufactured by Mini Mitter® 
in Bend, Oregon.

Potential pitfalls
The author’s interactions with safety professionals 
and researchers suggest that an increasing number 
of organizations are implementing behavioral SM 
with lone workers. For example, the United Parcel 
Service (UPS) has implemented safety SM with 
pick-up and delivery drivers (J. Ginter, personal 
communication, October 2005). This trend is 
excellent because of the high injury and disease 

rates among some lone workers and because of the 
potential assessment and intervention values of SM. 
If your organization employs a large number of lone 
workers, it may be wise to consider an SM process 
for improved injury and disease prevention. 
However, there are significant challenges to 
effective implementation of SM in organizations. 
For example, workers are not like psychological 
therapy clients who have asked to participate in a 
process of self-assessment and change. On the 
contrary, a mandatory SM procedure could 
represent an unwanted increase in paperwork for 
workers, generate feelings of resentment, or cause 
workers to engage in counter-productive and 
resistant behaviors. Unfortunately, this area of 
research is so new that it can be difficult to find tips 
for avoiding such potential obstacles.

Resources and tips for success
The author is available as an information resource 
for safety professionals in Oregon. Organizations 
may also contact the author about opportunities to 
partner with CROET to evaluate interventions 
with lone workers. For those interested in reading 
material about safety SM, the following three 
pieces may be helpful and are easy to find.
n Geller, E. S. & Clarke, S. W. (July, 1999)  

“Safety Self-Management: A Key Behavior-
Based Process for Injury Prevention.” 
Professional Safety, 29-33.

n Krause, T. R. (1997). “Self-Observation.” In T. 
R. Krause, The Behavior-Based Safety Process: 
Managing for an Injury-Free Culture (pp. 283-
288). New York: Van Nostrand Reinhold.

n Olson, R. & Austin, J. (November, 2001). “ABCs 
for Lone Workers: A Behavior-Based Study of 
Bus Drivers.” Professional Safety, 20-25.

It is the author’s opinion that your chances for success 
will increase if your SM process is worker-centered, 
customized to your site, and includes opportunities 
for workers to report equipment and systems 
problems. “Worker-centered” means that worker 
needs, motives, and technical expertise drive the 
process. “Customized” means that unique 
organizational injury and disease rates guide the 
selection of target behaviors, conditions, and events. 
Including systems and equipment tracking maintains 
an appropriate focus on the multiple and complex 
causes of workplace injuries and diseases. n


















