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Proposed Changes to
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Proposed amendment of rules governing claims administration

The Workers” Compensation Division proposes changes to OAR:
e 436-060, Claims Administration

Please review the attached documents for more information about proposed changes and
possible fiscal impacts.

The department welcomes public comment on proposed changes and has scheduled a public
hearing.

When is the hearing? Oct. 24, 2016, 2 p.m.

Where is the hearing? Labor & Industries Building
350 Winter Street NE, Room 260
Salem, Oregon 97301

How can | make a comment?  Come to the hearing and speak, send written comments, or do
both. Send written comments to:
Email — fred.h.bruyns@oregon.gov
Fred Bruyns, rules coordinator
Workers” Compensation Division
350 Winter Street NE (for courier or in-person delivery)
PO Box 14480, Salem, OR 97309-0405
Fax —503-947-7514

The closing date for written comments is Oct. 28, 2016.

How can | get copies of the proposed rules and view testimony?
On the Workers’ Compensation Division’s website —

http://wcd.oregon.qgov/laws/Pages/proposed-rules.aspx.

Or call 503-947-7717 to get free paper copies
Questions? Contact Fred Bruyns, 503-947-7717.
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Secretary of State FILED
NOTICE OF PROPOSED RULEMAKING HEARING* 9-15-16 10:08 AM

A Statement of Need and Fiscal Impact accompanies this form ARCHIVES DIVISION
SECRETARY OF STATE
Department of Consumer and Business Services, Workers' Compensation Division 436
Agency and Djvision Administrative Rules Chapter Number
&
Fred Bruyns™—" (503) 947-7717
Rules Coordinator Telephone

Department of Consumer and Business Services, Workers' Compensation Division, PO Box 14480, Salem, OR 97309-0405
Address

RULE CAPTION
Proposed amendment of rules governing claims administration

Not more than 15 words that reasonably identifies the subject matter of the agency's intended action.

Hearing Date Time Location Hearings Officer
[10-24-16 p:00 p.m. Rm 260 Labor & Industries Bldg, 350 Winter St. NE, Salem, OR [Fred Bruyns

RULEMAKING ACTION
Secure approval of rule numbers with the Administrative Rules Unit prior to filing.
ADOPT:
436-060, 436-060-0011

AMEND:
436-060

REPEAL:
436-060-001, 436-060-0002, 436-060-0006

RENUMBER: Secure approval of new rule numbers with the Administrative Rules Unit prior to filing.

AMEND AND RENUMBER: Secure approval of new rule numbers with the Administrative Rules Unit prior to filing.

Statutory Authority:
ORS 656.210, 656.264, 656.265, 656.726(4)

Other Authority:

Statutes Implemented: ' %
ORS 656, primarily 656.206, 656.210, 656.212, 656.262, 656.264, 656.265, 656.268, 656.307, 656.325, 656.704, 656.740, 656.745 )}\ o {),\\D
A

The public may also listen to the hearing or testify C\
RULE SUMMARY by telephone: Dial-in number is 1-213-787-0529:

is 92
The agency proposes to amend OAR 436-060, "Claims Administration," to: Access code is 9221262#.

- Improve the clarity of the rules through improved organization, plain language, repeal of obsolete or redundant provisions, and definition of
terms;

- Clarify procedures for requesting administrative review by the director;

- Clarify procedures for obtaining public records;

- State that a worker may choose a medical service provider, attending physician or authorized nurse practitioner under ORS 656.245,
656.260, OAR 436-010 and 436-015, and if an employer restricts that choice, the director may impose a civil penalty of up to $2000;

- Require that electronic forms, when allowed, must include the same fields and elements as their paper counterparts;

- Specify that Form 1502, "Insurer's Report," must include the employer's policy number;

- Require the insurer to provide an email address with the information it sends to the worker when it changes claims processing location,
service company, or self-administration;

- Provide that an electronically produced date is acceptable evidence of initial date of receipt;

- Explain that if the worker is represented by an attorney, and the attorney is instrumental in obtaining an order from the director that
reclassifies the claim from nondisabling to disabling, the director may award the attorney a reasonable assessed attorney fee under ORS
656.277;

- Explain that the insurer must reimburse the employer for any employer-paid temporary disability benefits;



- Streamline process for calculating the rate of temporary total disability (TTD) compensation by:

--- Providing that for all workers with irregular wages, or earnings that are not based on wages alone, the rate of TTD must be calculated
based on the worker's total earnings for the period up to 52 weeks before the date of injury, with some restrictions; and

--- Removing the provision that the rate of TTD for workers employed through union hall call boards must be computed based on a forty-hour
work week; ’

- Clarify how to calculate temporary partial disability (TPD), the conditions requiring payment of TPD, and required notice to the worker and the
worker's attorney when the insurer stops paying TTD and starts paying TPD;

- Clarify procedures for an insurer's election to process and pay or not to process and pay supplemental disability (SD) compensation,
eligibility criteria for SD, procedures for processing SD requests, and calculation and payment of SD;

- Provide that an insurer or assigned processing administrator must determine a worker's eligibility for SD within 14 days of receipt of a
worker's verifiable documentation, or the end of the 60-day period in the insurer's request for documentation if the worker does not provide
verifiable documentation, and notify the worker of the determination;

- Clarify requirements related to independent medical exams, including reimbursement of a worker's costs to attend the exam;

- Provide that if a worker begins cooperating with an insurer's investigation after payment of compensation to the worker has been suspended,
the insurer is not required to notify the director, but must immediately reinstate the worker's benefits;

- Clarify requirements related to vocational evaluations of workers receiving permanent total disability, including reimbursement of a worker's
costs to attend the evaluation;

- Clarify that a condition for eligibility for a worker requested medical exam is that the denial is based on one or more independent medical
exam reports with which the worker's attending physician "did not concur;"

- Increase the number of days the worker or the worker's representative has to respond to the director's list of appropriate physicians for a
worker requested medical exam from 10 to 14 days of the mailing date of the notice providing the list;

- Implement the change from quarterly to annual performance audits by:

--- Clarifying provisions for auditing insurers' claims processing performance;

--- Removing provisions for quarterly performance targets and penalties; and

--- Deleting the matrix for assessing penalties for number of quarters below standard performance level per year;

- Clarify requirements for timely payment of permanent disability and fatal benefits;

- Clarify requirements for payment of compensation when a worker has a claim under the workers' compensation law of another state,
territory, province or foreign nation for the same injury or occupational disease as the claim filed in Oregon;

- Provide that an employer may assume that a worker consents to having temporary disability benefits paid through a direct deposit system if
that is the method the employer usually uses to pay the worker's wages;

- Remove the requirement that a worker must be able to make an initial withdrawal of the entire amount of an electronic deposit of
compensation; )

- Clarify requirements for requesting, processing, and issuing a penalty payable to a worker when the insurer unreasonably delays or
unreasonably refuses to pay compensation, attorney fees or costs, or unreasonably delays acceptance or denial of a claim;

- Require that insurers involved in claim responsibility disputes must mail claim documents to the other insurers under the time frames in OAR
436-060-0017; and

- Specify that amounts in a third-party recovery that result in overpayment of a worker are considered invalid payments of supplemental
disability.

The Agency requests public comment on whether other options should be considered for achieving the rule’s substantive goals while reducing negative

economic impact of the rule on business.

10-28-2016 Close of Business Fred Bruyns fred.h.bruyns@oregon.gov
Last Day (m/d/yyyy) and Time Rules Coordinator Name Email Address
for public comment

“The Oregon Bulletin is published on the 1st of each month and updates the rule text found in the Oregon Administrative Rules Compilation.



Secretary of State FILED
STATEMENT OF NEED AND FISCAL IMPACT 9-15-16 10:08 AM

A Notice of Pronnsed Rillemakinn Hearinn accomnanies this form ARCHIVES DIVISION
SECRETARY OF STATE

Department of Consumer and Business Services, Workers' Compensation Division 436

Agency and Division Administrative Rules Chapter Number

Proposed amendment of rules governing claims administration

Rule Caption (Not more than 15 words that reasonably identifies the subject matter of the agency's intended action.)
In the Matter of:

Amendment of OAR 436-060, Claims Administration

Statutory Authority:
ORS 656.210, 656.264, 656.265, 656.726(4)

Other Authority:

Statutes Implemented:
ORS 656, primarily 656.206, 656.210, 656.212, 656.262, 656.264, 656.265, 656.268, 656.307, 656.325, 656.704, 656.740, 656.745

Need for the Rule(s):

These rules changes are needed to better align the rules with governing statutes and to improve the efficiency and effectiveness of claims
processing.

Documents Relied Upon, and where they are available:

Advisory committee meeting records and written advice. These documents are available for public inspection upon request to the Workers'
Compensation Division, 350 Winter Street NE, Salem, Oregon 97301-3879. Please contact Fred Bruyns, rules coordinator, 503-947-7717,
fred.h.bruyns@oregon.gov.

Fiscal and Economic Impact:

The agency projects that proposed rule changes will not substantially increase or decrease costs to the agency. Possible economic effects, if
any, on other state agencies, units of local government, and the public are described below under "Statement of Cost of Compliance."

Statement of Cost of Compliance:
1. Impact on state agencies, units of local government and the public (ORS 183.335(2)(b)(E)):

a. State agencies: The agency estimates that proposed rule changes will not increase or decrease costs to state agencies.
b. Units of local government: The agency projects proposed rule changes will have some cost impacts for units of local government that are
self-insured employers or part of self-insured employer groups. These effects are described under "The public" below..
c. The public: The agency estimates that proposed rule changes will affect costs to the public as follows:
- Revised procedures for calculating a worker's weekly wage as the basis for the payment of benefits may slightly increase or
decrease benefits for some workers; however, the overall effect should be neutral or nearly neutral.
- Acknowledging electronic evidence of receipt dates and promoting electronic communication may reduce the cost of communication
for all parties subject to the rules and expedite claims processing.
- Requiring insurers and self-insured employers to send notices of ineligibility for supplemental disability to workers who fail to provide
verifiable documentation of wages from secondary jobs would slightly increase costs to insurers and self-insured employers that do not
currently issue such notices.
- Additional proposed rule changes should have very minor or insignificant impacts, positive or negative, on the cost of compliance for
any people or organizations subject to the rules.

2. Cost of compliance effect on small business (ORS 183.336):

a. Estimate the number of small business and types of businesses and industries with small businesses subject to the rule:
Small businesses affected by these rules include workers' compensation attorneys, medical providers, and Oregon's assigned processing
administrator for supplemental disability claims. Approximately 200 attorneys represent the interests of workers, and most of these attorneys
work for firms that are small businesses. Oregon has at least 12,000 medical providers, and many of these are small businesses.

b. Projected reporting, recordkeeping and other administrative activities required for compliance, including costs of
professional services:
The agency projects that proposed rule changes will slightly increase costs to issue notices of ineligibility for supplemental disability benefits.



The assigned processing administrator for supplemental disability claims processing will have to issue notices of ineligibility for supplemental
disability to workers who fail to provide verifiable documentation of wages from secondary jobs. Proposed rule changes should not otherwise
increase the cost of compliance for small businesses for reporting, recordkeeping, other administrative activities, or the costs of professional
services.

c. Equipment, supplies, labor and increased administration required for compliance:
The agency projects that proposed rule changes will not increase the cost of compliance for small businesses for equipment, supplies, labor,
or administration.

How were small businesses involved in the development of this rule?
The advisory committee included representatives from small businesses.

Administrative Rule Advisory Committee consulted?: Yes

If not, why?:
10-28-2016 Close of Business Fred Bruyns fred.h.bruyns@oregon.gov
Last Day (m/d/yyyy) and Time Printed Name Email Address

for public comment

Administrative Rules Unit, Archives Division, Secretary of State, 800 Summer Street NE, Salem, Oregon 97310. ARC 925-2007
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ORDER NO. 16-XXX

DEPARTMENT OF CONSUMER AND BUSINESS SERVICES
WORKERS’ COMPENSATION DIVISION
Proposed CLAIMS ADMINISTRATION

436-060-0001

OREGON ADMINISTRATIVE RULES
CHAPTER 436, DIVISION 060

Authority for Rules [Repeal]

Statutory authority: ORS 656.210(2), 656.262(11), 656.264, 656.265(6), 656.325, 656.331, 656.704, and 656.726(4)
Statutes implemented: ORS 656.210(2), 656.262(11), 656.264, 656.265(6), 656.325, 656.331, 656.704, and 656.726(4)
Hist: Amended 11/30/01 as WCD Admin. Order 01-061, eff. 1/1/02

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-060-0002

Purpose [Repeal — See rule 0003]

Statutory authority: ORS 656.262(11), 656.447, 656.704, 656.726(4), and 656.745
Statutes implemented: ORS 656.262(11), 656.447, 656.704, 656.726(4), and ORS 656.745

Hist: Amende

d 12/5/05 as WCD Admin. Order 05-077, eff. 1/1/06

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-060-0003
(1) Purpose.

Purpose and Applicability of these Rules

The purpose of these rules is to prescribe uniform standards by which insurers process

workers’ compensation claims under ORS chapter 656.

- Theserulesgovern-clabms-processing-and-carry-outthe-provisions-of:

436-060-0001

Page 1

436-060-0003
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ORDER NO. 16-XXX
DEPARTMENT OF CONSUMER AND BUSINESS SERVICES
WORKERS’ COMPENSATION DIVISION
Proposed CLAIMS ADMINISTRATION

2)-The_rules are subject to the applicability efthese-rulesis-subjeettoprovisions under ORS
656.202.

(33) Director’s discretion.

The director may waive procedural rules as justice requires, unless otherwise obligated by
statute.

Statutory authority: ORS 656.210, 656.212, 656.230, 656.262, 656.264, 656.265, 656.268, 656.273, 656.277, 656.307, 656.325,
656.331, 656.704, and 656.726(4)

Statutes implemented: ORS 656.704 and 656.726(4)

Hist: Amended 12-1-2009 as WCD Admin. Order 09-057, eff. 1-1-2010

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-060-0005 Definitions
For the purpose of these rules unless the context requires otherwise:

(1) “Aggravation” means an actual worsening of the compensable condition{s} after the last

award or arrangement of compensation_-that-is-established-by-medical-evidence-supported-by
objectivefindings,and-otherwise satisfies the statutory-requirements of ORS 656.273.

(2) “Authorized nurse practitioner” means a nurse practitioner authorized to provide
compensable medical services under ORS 656.245 and OAR 436-010.

(3) “Designated pRaying Aagent” means the insurer temporarily ordered responsible to pay
compensation for a compensable injury under ORS 656.307.

(4) “Director” means the Director of the Department of Consumer and Business Services or
the director’s designee, unless the context requires otherwise.

(5) “Disposition” or “claim disposition” means the written_-agreement to release rights or
obligations under ORS 656.236.

(6) “Division” means the Workers” Compensation Division of the Department of Consumer
and Business Services.

(7) “Employer” means a subject employer under ORS 656.023.

436-060-0005 Page 2 436-060-0005
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ORDER NO. 16-XXX
DEPARTMENT OF CONSUMER AND BUSINESS SERVICES
WORKERS’ COMPENSATION DIVISION
Proposed CLAIMS ADMINISTRATION

(8) “Hearings Division” means the Hearings Division of the Workers’ Compensation Board.

(209) “Inpatient” means an-hjured worker who is admitted to a hospital before and extending
past midnight for treatment and lodging.

(3210) “Insurer” means the State Accident Insurance Fund Corporation; an insurer
authorized under ORS Chapter-chapter 731 to transact workers’ compensation insurance in
Oregon; or; an employer or employer group certified under ORS 656.430 that it meets the
qualifications of a self-insured employer under ORS 656.407.

[13 2

award-Hh-ene-payment(11) “Mailed” or “mailing date,” unless otherwise specified
(a) The date a document is postmarked:;

, means:

(b) The date automatically produced by electronic transmission (e.q., email or facsimile);

(c) The date a hand-delivered document is stamped or punched in by the recipient; or

(d) The date of a phone, or in-person request, when allowed under these rules.

(3312) “Physical rehabilitation program” means any services provided to a_p-rjured-worker
to prevent the compensable injury from causing continuing disability.

(13) “Regularly employed worker” means any worker who receives a reqular wage as
defined in section (16) of this rule. For workers who are paid a daily wage, “reqularly
emploved” means actual employment or availability for such employment.

(14) “Service company” means the contracted agent for an insurer authorized to process
claims and make payment of compensation on behalf of the insurer.

(15) “Suspension of compensation” means:

(a) No temporary disability, permanent total disability, or medical and related service
benefits wit-accrue or be-are payable during the period of suspension; and

(b) Vocational assistance and payment of permanent partial disability benefits will be
stayedstop during the period of suspension.

(16) “Wage” is as defined in ORS 656.005(29). As used in these rules:

(a) “lrreqular wage” means a money rate paid at variable rate, or is paid on unscheduled
or unpredictable intervals, including but not limited to workers who are seasonally
employed, on call, paid hourly, or are paid by piece rate; and

(b) “Regular wage” means a money rate which is paid at a constant rate at uniform
intervals including, but not limited to, wages paid on a daily or weekly basis. Hourly
wages may be considered regular if the same number of hours are worked each pay

period.

436-060-0005 Page 3 436-060-0005



ORDER NO. 16-XXX
DEPARTMENT OF CONSUMER AND BUSINESS SERVICES
WORKERS’ COMPENSATION DIVISION
Proposed CLAIMS ADMINISTRATION

(17) “Wage earning agreement” means the verbal or written contract of hiring or terms of
employment made between the worker and employer.

(3618) “Written” and-Hs-variations-means that-which-is-expressed in writing, including
electronic transmission.

Statutory authority: ORS-656-704-and-656.726(4)

Statutes implemented: ORS-656-704-and-656.726(4)

Hist: Amended 12/15/08 as WCD Admin. Order 08-065, eff. 1/1/09
Amended 10/12/15 as WCD Admin. Order 15-062, eff. 1/1/16

436-060-0006 Administration of Rules [Repeal]

Statutory authority: ORS 656.704 and 656.726(4)

Statutes implemented: ORS 656.704 and 656.726(4)

Hist: Amended 10/2/02 as WCD Admin. Order 02-059, eff. 11/1/02

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-060-0008 Administrative Review and Contested Cases
(1) Request for hearing on an action concerning a worker’s right to compensation.

Any party-as-defined-by-ORS-656-005, including-oran assigned claims agent-as-a-designated
processing-agent-under- ORS-656.054, aggrieved-bythat disagrees with an action taken under
these rules #-whichthat concerns a worker’s right to compensation, or the amount of
compensation duethereof-is-directhy-in-issue, may request a hearing by the Hearings Division
ef—th#eﬂeees—eeﬁqeenset}ea—Beafd—HmeeFdaneewehunder ORS chapter 656 and OAR

chapter 438.-h :
We%kees’—@empensaﬁea—]:aw

I herwi idod i I .

(2) Gentested-case-hRequest for hearings on proposedf sSanctions and-or cGivil
pPRenalties.:

Any party-as-deseribed-nr-section{1), or assigned claims agent, aggrieved-that disagrees

withby a proposed order or proposed assessment of civil penalty of the director issued under
ORS 656.254,- 656.260, 656.735, 656.740, 656.745 or 656.750 may request a hearing by the
Hearings Division. To request a hearing the party, or assigned claims agent, must:

(a) Mail or deliver a written request for hearing to the Workers” Compensation Division
Wlthln 60 davs of the malllnq date of the proposed order or assessment andtheHeaHﬂgs

SpeC|f+y, in the
egues 85 th @hteemelerreasonse+|ee~e—\,«s+lcueler ythe -peesen—mqeestmg—the—heanngparty,

or assigned claims agent, eentests-disagrees with the proposed order or assessment.-

436-060-0006 Page 4 436-060-0008
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Admlnlstratlve review of a matter other than a matter concerning a clalm

Any party, or assigned claims agent, that disagrees with an action taken under these rules,
except as described in section (1) of this rule, may request the director to conduct an
administrative review of the action.

(a) To request administrative review, the party must:

(A) Mail or deliver a written request for review to the Worker’s Compensation
Division within 90 days of the contested action; and

(B) Specify, in the request, the reasons why the party disagrees with the proposed
order or assessment.

(b) Requests mailed more than 90 days after the contested action may be considered if the
director determines there was good cause for delay, or that substantial injustice may
otherwise result.

(43) Request for hearing on a matter other than a matter concerning a claim.Hearings
hefore-anadministrative-law-judge:
UnderORS-656-704{2)-aAny party, or an assigned claims agent, that disagrees with an

action or order of the director under these rules, other than as described in sections (1) and
(2)_of this rule, may request a hearing by filing a request for hearing as provided in OAR
436-001-0019 within 30 days of the mailing date of the order or notice of action. OAR 436-
001 applies to the hearing.

Statutory authority: ORS 656.704, 656.726(4), and 656.745

Statutes implemented: ORS 656.25445, 656.260, 656.704, 656.726(4), and 656.740(1)

Hist: Amended 12-1-2009 as WCD Admin. Order 09-057, eff. 1-1-2010

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-060-0009 Access to Department of Consumer and Business Services Workers’
Compensation Claim File Records

(1)_General.

436-060-0009 Page 5 436-060-0009
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Under ORS 192.430 and OAR 440-005-0015(1) the director, as custodian of public records,
promulgates-adopts this rule to protect the integrity of claim file records and prevent
interference with the regular discharge of the department’s duties.

(2) Access to public records.

The department rules on Access of Public Records, Fees for Record Search and Copies of
Public Records are found in OAR 440-005, accessible at:
http://arcweb.sos.state.or.us/pages/rules/oars 400/oar 440/440 005.html.

determ+nesetherwrse—(a) The d|rector erI provrde the frrst copy of any document toa
Workers-worker, worker’s attorney, and-insurers of record, or theiristhe insurer’s legal

representatives and service companies shaH-reeeive-a-first-copy-ofany-document
freewithout charge.

(b) Additional copies shal-will be provided at the rates set forth in OAR 440-005.
Payment of fees for access to records must be made in advance unless the director
determines otherwise.

(3)_Inspection of nonexempt public records.

Any person has a right to inspect and obtain copies of nonexempt public records. The

statutory right to “inspect” encompasses a right to examine original records. It does not
|ncIude a rlght to request bI|nd searches for records not known to exist. IFhed#eetor—\AHH

(4)_Inspection of exempt records.

UnderORS-192.502(20) w\Workers’ compensation claims records are exempt from public
disclosure. Access to workers’ compensation claims records will be granted at the sole

discretion of the director in accordance with this rule, under the following circumstances:

(a) When necessary for insurers, self-insured-employers-and-service companies, and their

legal representatlves for the sole purpose of processmg workers compensatlon claims-;

(b) When necessary for the director, other governmental agencies of this state or the
United States to carry out their duties, functions or powers;-

(c) When the disclosure is made in such a manner that the disclosed information cannot
be used to |dent|fy any worker who IS the subject of a clalm or Sueherreumstanees

(d) When a worker or the worker’s representative-attorney requests review of the
worker’s2 claim record.
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(5)_Release of records to other persons.

The director may release workers’ compensation claims records to persons other than those
described in section (4) of this rule when the director determines such release is in the public
interest and -

(a)Forthe-purpese-of-theserules—a—public-interest™exists-when-the conditions_-setforth-in
ORS 192.502(20) and subsections (4)(ac) threugh-{e)-of this rule have been met, —including

when workers’ compensation claims file information is required by a public or private
research organization in order to contact injured workers in order to conduct its research.

(a) The determination whether the request to release workers’ compensation claims
records meets those conditions shal-isbe at the sole discretion of the director.

(b) The director may enter into written agreements as necessary to ensure that the
recipient of workers’ compensation claims records under this section uses or provides the
information to others only in accordance with these rules and the agreement with the
director, and to ensure the confidentiality of the disclosed records. The director may
terminate such agreements at any time the director determines that one or more of the
conditions of the agreement have been violated.

(6)_Revocation of access to exempt records.

The director may deny or revoke access to workers’ compensation claims records at any time
the director determines such access is no longer in the public interest or is being used in a
manner whieh-that violates these rules or any law of the State of Oregon or the United States.

(7)_Requests for records.

A Reguests-request to inspect or obtain copies of workers’ compensation claim records st
may be made in writing,-e¢ in person, or by phone.

(a) and-Written requests must include:
(@A) The name, address,and telephone number, and email address of the requester;

(bB) The reason for requesting the records;
(€C) A specificidentificationsufficiently detailed description of the publie-record{s)
required-requested:;
L the £ i which t ired:
(dD) The -format and number of copies reguiredrequested; and

(eE) The account number of the requester, when applicable.

(b) In addition to the information required in subsection (a), a request made by telephone
or facsimile transmission must include:

(A) The worker’s Social Security number; and

(B) The insurer claim number.

(©
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{8)-Except as prescribed in subsections (4)(a) through (d)_of this rule, a request to inspect
or obtain copies of a worker’s claim record must be accompanied by persen-must-submit
te—theelmsqepran attorney retalner agreement or release srgned by the elatmant-workerin

(A) The director may refuse to honor any release that-the director determines is likely
to result in disclosed records being used in a manner contrary to these rules.

(B) Upon request, the director will review proposed release forms to determine
whether the proposed release is consistent with the law and this rule.

(8) Retention of records.

The director will retain or destroy records according to retention schedules published by the
Secretary of State, Archives Division.

Statutory authority: ORS 192.430, ORS 192.502, 656-7084-and 656.726(4)
Statutes implemented: ORS 192.430 and ORS 192.502656-704-and-656.726(4)
Hist: Amended 12-1-2009 as WCD Admin. Order 09-057, eff. 1-1-2010
Amended 10/12/15 as WCD Admin. Order 15-062, eff. 1/1/16

436-060-0010_  Reporting-ReguirementsEmployer Responsibilities
(1)_General.

A subject employer must accept notice of a claim for workers’ compensation benefits from
an-hjured- worker or the worker’s representativeattorney under ORS 656.265.

(_Llheempleyepmest—prewele-areepy—ef—theForm 801, “Report of Job Injury or Illness,”
: m-must be readily available
for workers to report their i |nJur|es The employer must provide Form 801 to the worker
immediately upon receiving knowledge or notice of an accident that may involve a
compensable injury, or upon request by the worker or worker’s attorney. -Proper-use-of

(2b)-A-Form 827, “Worker’s and Health Care Provider’s Report for Workers’
Compensation Claims,” Ferm-827-signed by the worker, is written notice of an accident;
that may involve a compensable injury under ORS 656.265. The signed Form 827 may
shak-start the claim process, but shal-does not relieve the worker or employer of the
responsibility of filing-a Form 801.

(c) The employer must provide Form 3283, “A Guide for Workers Recently Hurt on the
Job.” to the worker at the time a worker files a claim for workers’ compensation benefits.
Form 3283 may be printed on the back of Form 801.

(d) If a worker reperts-provides notice of a claim using an electronic_formaty, the insurer
may require the worker to sign a medical release form, so the insurer can obtain medical
records necessary to process the claim under OAR 436-010-0240,-hecessary-to-process
theclaim.

(32) Employer reporting time frame.

An Eemployers, except a self-insured employers, must report the-a claim to thei-its insurers
no later than five days after the date the employer has notice or knowledge of any claim or
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accident; that may result in a compensable injury. The date an employerzs has knowledge
date-of an accident that may result in a compensable injury is the earliest efthe-date any
supervisor or manager of the employer {anry-supervisor-er-manager-firstkrew-of a-clabmor
of-when-the-empleyerhas enough facts to reasonably conclude that workers’ compensation
liability is a possibility.

(3) Reporting Requirements.

The report must provide the information requested on the-Form 801, and include-but-het-be
Himited-to, at least:

(a) the-The worker’s name, address, and Social Security number;;

(b) the-The employer’s legal name and address;; and

(c) the-The data-information speetied-byrequired under ORS 656.262 and 656.265.
(4)_Injuries not requiring medical services.

The emplover IS not requwed to notlfy the insurer of an —FG-H-hG—pH-FBGS@—Gf—t—h—I—S—SeGHGH—ﬁPS{
ptﬂewdethesewree—liacudent that mm}uredwepkerdoes not requwe the worker to seeks

only-firstatdtreatment from a licensed medical service provider, subject to the following:

(a) The employer must report the claim to the insurer under section (2) of this rule, if:

(A);ro-netice-need-be-given-the-insurer—unless-the- The worker chooses to file a

claim;
@.—H—&The worker signs-a a Form 801;;

erewde—the#eatment—eemaThe worker or emplover IS b|IIed forthe semee—\mu

resulttreatment; or-hetice-must-be-given-to-the-insurer:

(D) The employer learns that the injury has resulted in medical services, disability or
death. For the purposes of this paragraph, the date of that knowledge under section (2)
of this rule is the date the employer received notice or knowledge of the medical
services, disability, or death; and

(b) When-If the employer does not give the insurer notice under this sectionthe-werker
. e first aid and cl il laim..
(A) the-The employer must maintain records showing the name of the worker, the

date of the accident, the nature of the injury and firstaid-treatment provided, for five
years; and-

(B) These records shal-must be epen-to-available for inspection by the director,-e¢
any-party-or-Hsrepresentativethe worker or the worker’s attorney, if any, and the

insurer.
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(5)_Civil penalty for failure to report claims.

The director may assess a civil penalty under OAR 436-060-0200 against an employer that:

(a) Is late delinguent-in reporting -more than elaims-to-its-insurerin-excess-of-ten percent
of the-its employer>s-total claims to its insurer during any quarter-; or

(b) (6)-An-empleyertintentionally or repeatedly paysirg compensation in-Heu-stead of
reporting te-is-insurer-claims or accidents that may result in a compensable injury elaim

may-be-assessed-a-civi-penakty-by-the-directerto its insurer.

(6) Worker’s right to choose medical service provider.

The worker may choose a medical service provider, attending physician or authorized nurse
practitioner under ORS 656.245, 656.260, OAR 436-010 and 436-015. Except as provided
under ORS 656.260 and OAR 436-0135, if an employer restricts the worker’s choice of
medical service provider the director may impose a civil penalty of up to $2,000.

Statutory authority: ORS 656-262,-656-264,-656.265(6);-656-704, 656.726(4), and 656.745

Statutes implemented: ORS 656.210656.245, 656.260, 656.262, 656-264; and 656.265,-656-704;-and-656.726(4)
Hist: Amended 12-1-2009 as WCD Admin. Order 09-057, eff. 1-1-2010

Amended 10/12/15 as WCD Admin. Order 15-062, eff. 1/1/16

436-060-0011- Insurer Reporting Requirements [New rule]

[Note: Much of the text in rule 0011 was formerly in rule 0010. When rule 0011 is adopted, it
will all be marked as new text. To facilitate review of the proposed changes, the text in rule 0011
displays the marked changes from rule 0010.]

(1#) General.

The insurer must process and file claims and reports required by the director in compliance
with ORS chapter 656, OAR chapter 436, and orders of the director. WCB-administrative
reHesand-WED-buHetins.

(a) All forms must be legible and include all information required by this rule.

(b) Sueh-fitings-shalnotbe-madeby-The insurer may not submit eermputer-printed
forms,_or their electronic equivalents, by email, facsimile-transmission{FAX), electronic

data interchange (EDI), or other electronic means, untess-without the speeificatly
director’s prior authorizedation-by-the-director.

(c) Electronic forms, when allowed, must include the same fields and elements as their
paper counterparts.

(82) Misdirected claims.

When-If an insurer receives a claim and the-tasurer-didees not provide #asuranee-coverage for
the worker’s employer on the date of injury, the insurer may-must eheck-for-othercoverage
er-forward #-the claim to either the correct insurer or the director—Fhe-thsurermust-do-one-of
the-oether within three days of the date it determining-determined they-it did-was not provide
coverageresponsible for the claim-en-the-date-of-thjury. H-the-insurer-finds-that-another
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(a) The insurer’s- name;;
(b) The service company’s name-, {if applicable;); and

(c) the-The mailing address and phone number of the location responsible for processing
the claim.

(#64)_Claims status and activity reporting.

The insurer must fie-report all disabling claims status and activity -withto the director using
Form 1502, “Insurer’s Report.”

(a) The insurer must file a Form 1502 with the director within 14 days of:

(A) The date of the-the insurer’s initial decision either-to accept or deny the claim;-

(B) The date of any reopening of the claim, except voluntary reopening under ORS
656.278:;

(C) The date of a change in the acceptance or classification of the claim following the
initial Form 1502;

(D) The date of a litigation order or insurer’s decision that changes the acceptance or
classification of the claim, or causes the claim to be reopened:;

(E) The date a worker is enrolled in a managed care organization that occurs after the
initial Form 1502 has been filed:

(F) The date the insurer has knowledge that a previously filed Form 1502 contained
erroneous information;

(G) The date of a denial that occurs after the initial Form 1502 has been filed; or

(H) The date first payment of temporary disability is issued, if the date was not
included in the initial Form 1502.
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X I W ! aetivi he di .
(b) Each Form 1502 {31 When-submitting-a-Ferm-1502the insurer files must include at

least the following information: -the-mirimum-data-elements-aninsurer-must-provide-are
(A) the-The worker’s legal name;-;

(B) The worker’s Social Security numbers;;
(C) The insurer’s claim number;-;
(D) The date of injury;-;
(E) andtThe employer’s legal name:;
(F) The employer’s policy number;
(G) The status of the claim; and
(H) The reason for filing.
(c) The

2 When-submitting-an-initial-compensability-deeiston-Form 1502; reporting the
insurer’s initial decision to accept or deny a claim must also includethe-tasurermust
report:

s for filing:

(eA) Whether-If the first payment of compensation was timelymade within the time

frame required under OAR 436-060-0150, if applicable;

(eB) Whether-If the claim was accepted or denied timehywithin the time frame
required under OAR 436-060-0140; and

(eC) If the worker is Ary-enrolled in a Mmanaged Ecare Sorganization-(MEO)
enroliment, and the date of enrollment, if applicable.

(5) Filing the first Form 1502 on a claim.

The first Form 1502 the insurer files on a claim must be accompanied by:

(a) Copies of all acceptance or denial notices not previously submitted to the director; and

(b) A signed Form 801, or its electronic equivalent, except when a Form 801 is not
available for timely filing.

(A) The Form 801 must be completed by the employer and worker, unless:

(i) The Form 801 cannot be obtained from the employer or worker because the
employer or worker can-not be located, refuses to cooperate, or is physically
unable to complete the form; or

(ii) The Form 801 was prepared using an electronic form that required it to be
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prepared by the insurer based upon information obtained from the employer and
worker.

(B) If a Form 801 is not available for timely filing:

(i) The Form 1502 may be accompanied by a signed Form 827 to satisfy the
initial reporting requirement; and

(ii) The Form 801 must be submitted within 30 days of the date the insurer filed
the first Form 1502.

(246) Nondisabling claims.

The insurer A-hendisabhing-elaim-is not required to must-be-report a nondisabling claimed to
the director, except:-enby--itis-denied

(a) The insurer must report ;-#-part-erwhele—H-a nondisabling claim that is denied in part
or whole must-be-reported-to the director within 14 days of the date of denial;- and

(b) The insurer must report A-a nondisabling claim_that that-is reclassified as beecemes
disabling-must-be-reported to the director within 14 days of the date of the status change.

(#57) Voluntarily reopened own motion claims.

H-Tthe insurer voluntarily-reopens-a-qualified-claim-under ORS-656.278-t-must file-a Form
3501, “Notice of Voluntary Reopening Own Motion Claim.” -with the director within 14

days of the date the insurer reepens-voluntarily reopens a qualified claim under ORS
656.278the-claim.

(268) New condition reopening.
If Fthe insurer reopens a claim due to a mustreperta-new medical condition, and the claim:

(@) Is not closed within 14 days, the insurer must file reepening-en-the-Form 1502 with
the director Hthe-claim-cannot-be-closed-within 14 days_of the earliest of:

(A) The date t-ef-the firstto-occur—aceeptance-of-the-new condition_is accepted;; or

(B) tThe date the insurer_has>s knowledge that interim temporary disability
compensation is due and payable; or-
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(b) Is closed within 14 days, the insurer must report the reopening on the Form 1503,

the—“Insurer Notlce of Closure Summary—” flled —Wlth the dwectorFerm—l%@%— at the tlme

the insurer closes the claim. The Form 1503 must be accompanied by Fthe “Modified
Notice of Acceptance” and “Updated Notice of Acceptance at Closure” sent to the

workerlettermust-accompany-the-Form-1503.
(389) Claim withdrawal.
The insurer must file a Form 1502 Wlth the dlrector |lf after—reeemngeelarm#emawerker

: erit receives written
communlcatlon from the Worker statlng the Worker never mtended to file a claim and wants
the claim “withdrawn;” after the claim has been reported. the-The irsurer-must-submita
Form 1502 must be accompanied by with-a copy of the worker’s communication,-te-the

i if the claim had ously 1
(4910)_Failure to report.
The director may issue a civil penalty against any insurer that does not file required notices

and forms W|th|n the tlme frames of these rules del+nquent—m—reportmger—m—sulemﬁtmg

(2611) Reporting of legal service costs.

Insurers must make an annual report to the director reporting attorney fees, attorney salaries,
and all other costs of legal services paid under ORS chapter 656. The report must be
submitted on forms furnished-provided by the director for that purpose. Reports for each
calendar year must be filed retlaterthanrby March 1 of the following year.

(2212) Election of payment of supplemental disability.

-If an insurer elects to_not process and pay supplemental disability benefits_under ORS
656.210(5)(a) and OAR 436-060-0035:

(a) ;The insurer must submit Form 3530, “Supplemental Disability Election
Notification,”-under-ORS-656:210(5)(a) to the director. -tThe insurer dees-is not need

required to inform the director ief thei-it eleetionelects to process and pay supplemental
disability unless the insurer has previously provided notice otherwise.-

(b) The insurer must_use re

Form 3504, “Supplemental Disability Beneﬁts Quarterly Relmbursement Request ” tO
request reimbursement under OAR 436-060-0500 with-the-director-for any-each quarter

deﬂngwhtc—h they-the insurer processed and paid supplemental dlsablllty benefits.
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Statutory authority: ORS ORS-656.262,-656.264, 656.265(6), 656-704,-656.726(4) and 656.745
Statutes implemented: ORS 656.210, 656.262, 656.264;-656.265,-656-704; and 656.726(4)
Hist: Ameﬂded—k&l%@@&as—WGD—Ad#mﬂ—Orde{—MS?—eﬁ—l—i—%@i@

436-060-0012 Notices and Correspondence Following the Death of a Worker
(1) If a worker is deceased, regardless of the cause of death, an insurer must:

(a) Address all future notices and correspondence to the worker’s estate or qualified
beneficiaries;

(b) Provide a written notice of acceptance or denial of a claim to the estate of the worker;
and

(c) Issue a Notice of Closure, when applicable, to the estate of the worker. The insurer
must mail the worker’s copy of the Notice of Closure to the worker’s last known address.
The insurer may mail copies of the Notice of Closure to any known or potential
beneficiaries.

(2) Other notices required under this chapter intended for the worker are not required when
the worker is deceased.

Statutory authority: ORS 656.726(4)

Statutes implemented: ORS 656.262, 656.264, 656.268

Hist: Adopted 12-1-2009 as WCD Admin. Order 09-057, eff. 1-1-2010
Amended 10/12/15 as WCD Admin. Order 15-062, eff. 1/1/16

436-060-0015 Required Notice Ard-and Information
(1) Notice to worker’s attorney.

If a worker is represented by an attorney, and the When-an-injured-werker>s-attorney has
given written notice of representation, the insurer must provide prier-er-simultanesus-written

notice must-be-given-to the worker’s attorney before, or at the same time, as-trderORS
656331 when:

(a) The direetor-or-insurer requests the worker to submit to a medical examination;

(b) The insurer contacts the worker regarding any matter whieh-that may result in denial,
reduction, or termination of the worker’s benefits; or

(c) The insurer contacts the worker regarding any matter relating to the disposition of a
claim under ORS 656.236.

(2)_Penalty for failure to provide notice to worker’s attorney.

The director shalk-may assess a civil penalty against an insurer whe-that intentionally or
repeatedly fails to give notice as required under section (1) of this rule.

(3) Information provided to worker.
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The insurer or-the service company must provide:

(a) the-pamphletForm 1138, “What Happens if I’'m Hurt on the Job?;”-Ferm-1138; to
every-injured worker who has a disabling claim with the first time-lessdisability check or
earliest written correspondence. For nondisabling claims, the-information-pageForm
3283, “A Guide for Workers Recently Hurt on the Job,” Ferm-3283-may be provided in
Heu-place of Form 1138, unless the worker specifically requests Form 1138:-

(4b) Ihe—meueer—mest—ereweleForm 3283 to {-hEH'—I'[S msured employers IIZIee:elﬁmeleyeiC

emnpensaﬂen—beneﬁ%s#heForm 3283 may be prlnted on the back of theForm 801—
(5¢) Fhe-insurer-must-provide-the-Form 3058, “Notice to Worker,”-Ferm-3058; or #s-an

equivalent_form to the worker with the initial notice of acceptance en-of the claim under

OAR 436-060-0140(6+4). If an equivalent form is provided, itForthe-purpese-of-thisrule;

an-equivalent-to-the-Form-3058 must include all of the statutory-and-rule
requrementsinformation included on Form 3058:; and

(6d) The Additional-additional notices the-insurer-must-send-to-a-worker-are-contained
trequired under OAR 436-060-0018, 436-060-0030, 436-060-0035, 436-060-0095, 436-
060-0105, 436-060-0135, 436-060-0140, and 436-060-0180.

(4#)_Notice of change of processing location.

When an-the insurer changes claims processing locations, service companies, or self-
administration, the insurer must provide at least 10 days prior notice to workers with open or
active claims, their attorneys, and attending physicians. The notice must provide the name of
a contact person, telephone number, email address, and mailing address of the new claim
processor.

(58) Notice of change in rate of compensation and benefit amounts.

When the insurer changes the rate of compensation, the wage used to calculate benefit
amounts, or the method of calculation used to determine benefits, Fhe-the insurer must
provide the-workera written prexplanatlon of any change to the Worker and the worker S
attorney, if any. i
the-insurer—Priorto

(6) Notice of wage used to calculate benefits at closure.

Before closure of a disabling claim-elaim-closure-on-a-disabling-claim; the-the insurer must
send a notice to the worker a-neticethat:

(a) deecumenting-Documents the wage upon which benefits were based;

(b) Informs the worker that —\/work disability, if applicable, will be determined when the
claim is closed; and-

(c) Fhe-netice-mustalseeExplains how the worker can appeal the insurer’s wage
calculation if the worker disagrees with the wage.
Statutory authority: ORS 656.331, 656-704,-656.726(4), and 656.745

Statutes implemented: ORS 656.331, 656-7084-and 656.726(4)
Hist: Amended 12-1-2009 as WCD Admin. Order 09-057, eff. 1-1-2010
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Amended 10/12/15 as WCD Admin. Order 15-062, eff. 1/1/16
See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-060-0017 Release of Claim Documents
(1) Definitions.
For the purpose of this rule:

(a) “Documents” means the written records making up, or relating to, the worker’s claim,
taeludincluding e;-but-are not limited to:

(A); mMedical records;
(B) ~v\Vocational records;;

(C) written-and-automated-pPayment ledgers for both time-tesstemporary disability
and medical services;;

(D) -pPayroll records;;
(E) ¥Recorded statements;;

(F) #Insurer generated records, -(insurergenerated-records-exclude-excluding a claims

examiner’s generated file notes, such as documentation or justification concerning
setting or adjusting reserves, claims management strategy, or any privileged
communications;}

(G); -Aall forms_on the claim reguired-to-be-filed with the director;;
(H) aNotices of closure;-; and

(1) Eelectronic transmissions; and correspondence between the insurer, service
providers, claimant, the-givisten-director, or the-Workers’ Compensation Board.

(b) ﬁPessess&eﬁ—meaﬂs—Anv documents deeumen%&makmg&p—ewelaﬁng%e—the

anemeyepelamank&beneﬁerapy—mwdee&memﬂha%hm%emgenerated or recelved
by the insurer five or more working days priertebefore the mailing date of maitinga

request for copies of claims documents are considered to be in the insurer’s or service

company’s possession, —Sha#be—eeﬁs}dered—&s—paﬁ—ef—th%msufeks—el&ma%eefd—even
though-if the documents may-have not have-yetreached the-insurer’s insurer’s or service

company’s claim file.
(2) Date of receipt.

The insurer_or service company must date-stampdisplay evidence of the initial date of receipt

on each document upen-recelpt-with-the-date-itisreceivedin its possession.

(a) The date-stampevidence must include the month, day, year of receipt, and name of the
company;-.

(b) Acceptable evidence under this section includes, but is not limited to, a machine
produced date stamp or the data automatically produced by unless-the-document-already
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ethepelectronlcauy transmltteeLeemmumeaHensssmn
(3)_Requests for claims documents.

4)-The insurer_or service company must furrishprovide, without eestcharge, legible copies
of documents in its possession relating to a claim, upon request of the elaimantworker,
elaimant’s-worker’s attorney or elaimant’s-worker’s beneficiary, at times other than those
provided for under ORS 656.268 and OAR chapter 438, as provided in this rule.

(a) A request for copies of claim documents must be submitted to the insurer or service
company, and copied simultaneously to the insurer’s defense counsel, if known.

(b) Except as provided in OAR 436-060-0180, an initial request by anyone other than the
claimant-worker or elaimant’s-worker’s beneficiary must be accompanied by an werker
sighed-attorney retention-retainer agreement or a medical release that has been signed by
the worker.

(A) The signed medical release must be-tr-a-form-erformat-as-the-director-may
provide-by-buHetin provided using Form 2476, “Request for Release of Medical

Records for Oregon Workers’ Compensation Claim,” or an equivalent form.

(B) Information not otherwise available through this release, but relevant to the claim,
may only be obtained in compliance with applicable state or federal laws.

(c) If the worker or beneficiary is represented by an attorney:

(A) The documents must be mailed directly to the worker’s or beneficiary’s attorney;

(B) The insurer is not required to provide copies to both the worker or beneficiary and
the attorney; however, the insurer must inform the worker or beneficiary that the
documents were mailed to the attorney if the documents were requested by the
worker or beneficiary; and

(C) If the worker or beneficiary changes attorneys, the insurer must provide the new

attorney with copies upon request.

considered If the worker or beneﬁc1arv s attornev makes an ongomg request for future
documents:

(A) The insurer must provide all new documents received and generated by the
insurer for 180 days after the initial mailing date under section (#4) of this rule, or
until a hearing is requested before the Workers” Compensation Board-; and

(B) The insurer must provide sueh-new documents to elaimantthe worker’s attorney
every 30 days. If -unless-the attorney requests that specific documents-arereguested

seoner-by-the-atterney—Sueh- be sent more frequently, those documents must be
provided within the time_-frame ef-specified in section (¥4) of this rule.
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(e) The insurer must provide to the worker or the worker’s attorney the entire health
information record in its possession, except the following, may be withheld:

(A) Information obtained from someone other than a health care provider under a
promise of confidentiality and access to the information would likely reveal the
source of the information;

(B) Psychotherapy notes:;

(C) Information compiled for use in a civil, criminal, or administration action or
proceeding; or

(D) Information that must be withheld under federal requlation.
()

£5)-Onee-If a hearing is-has been requested before the Workers’ Compensation Board,
any request fori- documents must bethe- release-made efdecuments-is-contrelled-byunder
OAR chapter 438. Any subsequent requests for documents made —Fhis-re-apphies

subsequenthy-f-after the hearing request is withdrawn or when the hearing record is
closed_must continue to be made under OAR chapter 438, provided-a+equest-for

(#4) Time frame to provide documents.

The insurer must furrish-provide copies of documents requested under this rule within the
following time -frames:

(a)-Copies of Fhe-documents fromef files that are epen-and-closed-files-or-microfilmed
fHles-not archived must be mailed within 14 days of receipt of a request;-and

(b) eCopies of documents ef-from archived files must be mailed within 30 days of receipt
of a request;-

(cb) If a claim is lost or has been destroyed, the insurer must so notify the requester in
writing within 14 days of receiving the request for claim documents. The insurer must
reconstruct and mail the file within 30 days from the date of the lost or destroyed file
notice; and-
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(ed) If no-decumentsare-tn-the insurerzs does not possessien any documents at the time
the request is received;:

(A) The insurer must mail any documents relating to the claim it receives to the
requestor within the-14 days of receipt of the documents; and

(B) The request will be considered ongoing for 90 days.

(266)_Complaints of violation.

Rule-vielationcomplaints-Complaints about a violation of the rules regarding release of
requested claims documents must be_made in writing, mailed or delivered to the division
within 180 days of the request for documents, and must include a copy of the request
submitted under section (3) _of this rule.

(a) When notified by the director that a complaint has been filed, the insurer must mail or
deliver a written responsed i-writing-to-the-division—Theresponse-must-be-matled-or
delivered-to the director within 14 days of the mailing date of the divistondirector’s
inquiry letter. A copy of the response, including any attachments, must be sent
simultaneously mailed to the requester of claim documents.

(b) If the divisien-director does not receive a timely response or the insurer provides an
inadequate response (e.g., failing to answer specific questions or provide requested
documents), a the director may assess a civil penalty may-be-assessed against the insurer
under OAR 436-060-0200-against-the-tasurer. Assessment of a penalty does not relieve
the insurer of the obligation to provide a response.

(7) Failure to provide documents.

The director may assess a civil penalty against an insurer that fails to provide documents as
required under this rule. The matrix attached to these rules in Appendix “A” will be used in
assessing penalties.

Statutory authority:-ORS-656-360,-656-362- ORS656.704; 656.726(4), and 656.745

Statutes implemented: ORS 656.360, and 656.362-ORS-656-704.
Hist: Amended 12-1-2009 as WCD Admin. Order 09-057, eff. 1-1- 2010
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Amended 10/12/15 as WCD Admin. Order 15-062, eff. 1/1/16
See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-060-0018 Nondisabling/Disabling Reclassification
(1)_General.

When-If the insurer changes the classification of an accepted claim;-:

emme%ethed#eetemﬁmhmé#days#emthedateeﬁmena#elasaﬁeanen—(a) Th
insurer must notify the director under OAR 436-060-0011;

(b) The insurer must A-retice-ofchange-of-classification-must-be-communicatedsend the
worker and the worker’s attorney, if any, -by-issuing-a “Modified Notice of Acceptance:”

:Fh-l-s— xplalnlngneneemust—meleeleane*plananene# the change in statusanel—must—lee

m

(c) If the claim qualifies for closure, the insurer must close the claim under ORS
656.268(5).

(2) Reclassification of a nondisabling claim.

The insurer must reclassify a nondisabling claim to disabling:

(_)_WI-t-h-I—H—WIthIﬂ 14 days of rece|V|ng |nformat|on that awee%%—a#eaely—aeeepted

(@A) Temporary disability is due and payable;-o¢

(bB) The worker is medically stationary within one year of the date of injury and the
worker will be entitled to an award of permanent disability; or

(eC) The worker is not medically stationary, but there is a reasonable expectation that
the worker will be entitled to an award of permanent disability when the worker does
become medically stationary; or-

acceptance of anew or omltted condltlon that meets the dlsabllng crlterla in this rule.

(34) Worker request for reclassification.

A worker may request for the insurer to review the classification of a nondisabling claim
under ORS 656.277 ifH a-the claim has been classified as nondisabling for one year or less
after the date of acceptance, and the worker believes the claim was or has become disabling.;

(a) the-The request Weneepmay—FequesHeelassmeatren-by—s%mﬁungawnttenﬁquest for
review-of the-classification status_review must be made to the insurer_in writing.-unéder
ORS- 656277
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(5b) Within 14 days of receipt of the worker’s request, the insurer must review the claim
and;:

(@A) If the classification is changed to disabling, provide notice under this rule; or

(bB) If the insurer believes evidence supports denying the worker’s request to
reclassify the claim, the insurer must send a “Notice of Refusal to Reclassify” to the

worker and the worker’s attorney, if the-workerisrepresentedany. The notice must

include the following statement, in bold print:

“If you disagree with this Notice of Refusal to Reclassify, you must appeal by
contacting the Workers’ Compensation Division within sixty (60) days of the
mailing of this notice or you will lose your right to appeal. The address and
telephone number of the Workers’ Compensation Division are: [INSURER:
Insert current address and telephone number of the Workers’ Compensation
Division, Appellate Review Unit, here.].”

(6c) A-If the worker dissatistied-disagrees with the insurer’s decision in the Notice of
Refusal to Reclassify, the worker may appeal to the director--:

(A) Sueh-The appeal must be made no later than the 60th day after the mailing date of
the Notice of Refusal to Reclassify-is-mailed;:- and

(B) The appeal must include a copy of the insurer’s Notice of Refusal to Reclassify.

(d) If the insurer does not respond to the worker’s request for reclassification within 14
days of receipt of the worker’s request, the director may assess civil penalties under OAR
436-060-0200, attorney fees under ORS 656.386(3), or both.

(e) If the worker is represented by an attorney, and the attorney is instrumental in
obtaining an order from the director that reclassifies the claim from nondisabling to
disabling, the director may award the attorney a reasonable assessed attorney fee under
ORS 656.2717.

(4#) Time frame for aggravation rights.
A claim for aggravation under ORS 656.273 must be filed within five years after:

(a) The first valid closure of a claim that isFer-claims-thatare reclassified from
nondisabling to disabling within one year from the date of acceptance-the-aggravation
rights begin with the first valid closure of the claim; or.

(8b) The date of injury of a Fer-claims that-are- is not reclassified from nondisabling to
disabling within one year from the date of acceptance.;-the-aggravation-rights-continue-to
run from the date of injury.

(59) Claims for aggravation on nondisabling claims.
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When a claim has been classified as nondisabling for at least one year after the date of
acceptance, a worker who believes the claim was or has become disabling may submit a

claim for aggravatlon aeee@ng%e#r&pmwaen&ef—under ORS 656.273.

(326) Reclassification of a disabling claim.
Netwithstanding-(12);-enee-If a claim has been accepted and classified as disabling:-fermeore
than-one year from date of acceptance,

(a) Aall aspects of the claim are classified as disabling and-+remain-disabling- may not be
reclassified, unless:

(A) The claim has been classified as disabling for less than one year from date of
acceptance;
(B) The insurer determines the criteria for a disabling claim were never satisfied; and

(C) The insurer has notified the worker and the worker’s attorney, if any, by issuing a
Modified Notice of Acceptance. The Modified Notice of Acceptance must advise the
worker that he or she has 60 days from the date of the notice to appeal the decision:

(b) Any subsequently acceptedadditional conditions or aggravations subseguenthy

aceepted-must be processed according-to-provisions-governingas disabling claims; and;
(c) Claim closure must be processed ineluding-closure-under ORS 656.268.

(337)_Appeal of decision to reclassify a claim.

If a worker disagrees with the insurer’s decision to reclassify the worker’s claim, the worker
may appeal the decision by requesting review by the director:

(a) The-werker>s appeal-request must be in writing and mailed to the director within 60
days from the date of the insurer’s notice:; and

(b) The worker may use Form 2943, “Worker Request for Claim Classification Review,”

the-form-specitied-by-the-director-for requesting review of the insurer’s claim

classification decision.

(248) Worker’s appeal of reclassification decision.
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The worker does not need to be represented by an attorney to appeal the insurer’s
reclassification decision under section (3) or (6) of this rule. If a worker appeals an insurer’s
reclassification decision:

(a) The worker’s appeal uhdersection-{6)-er(12)-must be copied to the insurer;-

(36b) The director will acknowledge receipt of the reguest-appeal in writing to the irjured
worker, the worker’s attorney, if any, and the insurer, and initiate the review:;

&h
(c) Within 14 days of the director’s acknowledgement;-.

(A) tThe insurer must provide the director and all other parties with the complete
medical record and all official actions and notices on the claim. The director may
impose penalties against an insurer under OAR 436-060-0200 if the insurer fails to
provide claim documents in a timely manner; and-

(28B) Wthin-the-same-14-days-tThe worker may submit any additional evidence for
the director to consider. Copies must be provided to all other parties at the same

time:;

(29d) After receiving and reviewing the required documents, the director will issue a
Director’s Review order::

(26A) The worker and the insurer have 30 days from the mailing date of the
Director’s Review order to appeal the director’s decision to the Hearings Division-6f

the-WotkersCompensationBeoards

(22B) The director may reconsider, abate, or withdraw any Director’s Review order
before the order becomes final by operation of law.

Statutory authority.: ORS 656.268, 656.277, 656.386, 656.726, and 656.745

Stats. Implemented: ORS 656.210, 656.212, 656.214, 656.262, 656.268, 656.386, 656. 273, 656.277, and 656.745,anrd-656.726
Hist: Amended 12-1-2009 as WCD Admin. Order 09-057, eff. 1-1-2010

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-060-0019 Determining and Paying the Three--Day Waiting Period
(1) Determining the three-day waiting period.
UnderORS-656-210-and-656-212-tThe three--day waiting period is three consecutive

calendar days, beginning with the first day the worker loses-timeleaves work or loses wages
from-work-as a result of the compensable injury, subject to the following:

(a) If the worker leaves work, but returns and completes the work shift without loss of
wages, that day -shahlis not be-considered to be the first day of the three--day waiting
period:;

(b) If the worker leaves work, but returns and completes the work shift and receives
reduced wages, that day shat-beis considered to be the first day of the three-day waiting
period:;
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(c) If the worker leaves work and does not complete the work shift, that day shaH-beis
considered to be the first day of the three--day waiting period, even if there is no loss of
wages:;

(d) If the worker leaves work or loses wages during a work shift that extends into another
calendar day, the first day of the three day wartrnq perrod |s the date the employer uses
for payroll purposes r rule—an-a s nh

(2) Authorization of temporary disability.

Authorization of temporary drsabrlrty under OAR 436 010-0210 is not requrred to begrn the
three-day waiting period.;-hew A A
atithorized-

(23)_Paying the three-day waiting period.

Under-ORS-656:210(3);~No_temporary disability paymentcompensation is due the worker
fortemporary-total-chsabibitysutfered-during  the firstthree-calendar-days-afterthe-yworker

leaves-work-as-a-result-of-a-compensable-injurythree-day waiting period, unless temporary
disability is authorized under OAR 436-010-0210, and:

(a) Tthe worker is totally disabled after the injury, and the total disability continues for a
period of 14 consecutive days; or

(b) unlesstThe worker is admitted as an inpatient to a hospital within 14 days of the first
onset of total drsabrlrty Feethepurpeeeef—thrs—rede%dmﬂt&neeasewmpaﬂent—toe

(34) Amount due when the three-day waiting period is payable.

If compensation is due and payable for the three--day waiting period_under section (3) of this
rule-:

i Fedw H the worker
leaves thejtobleft Work durlng the frrst haIf of the shrft on the flrst dav of the three-day
waiting period, and deesdid not return to complete the shift, the worker must be paid
compensation for one half of that day; or-

(b) If Ne
thejobleft work Work durlng the second half of the shlft on the flrst dav of the three-day
waiting period, the worker is not due compensation for that day;-

(45)_If the worker is employed with varying days off or a cyclic work schedule.

If a worker is employed with varying days off or a cyclic work schedules, the three--day
waiting period shal-must be determined using the work schedule of the week the worker
begins-first losing-timeleaves work or loses wages as a result of the injury.

(6) If the worker is no longer employed with the employer at injury.
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If the worker is no longer employed with the employer at injury, or does not have an
established schedule when the worker beginstesing-timefleaves work or loses wages, the
three--day waiting period and scheduled days off shal-must be based on the work schedule of
the week the worker was injured.

Statutory authority: ORS 656.210; 656.212;-656-704. and 656.726(4)

Statutes implemented: ORS 656.210, 656.212

Hist: Amended 10/26/04 as WCD Admin. Order 04-064, eff. 1/1/05

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-060-0020 Payment of Temporary Total Disability Compensation

(1) Employer payment of temporary disability.
An employer may pay temporary disability compensation under-ORS-656-262(4)-with the

approval of the insurer. -under-ORS-656-262(13)If the insurer approves an employer to make
such payment:-

(2)Making such payments does not constitute a waiver or transfer of tThe insurer’s duty

continues to be responsible for to-determineing the worker’s entitlement to

benefitscompensation,-er respensibility-for-the-claim-teand ensure-ensuring timely benefit
payment of compensations:;

(b) The employer must provide the insurer with adeguate-payment documentation_that is
adequate to meet as-the insurer’s-may reguire-to-meet-its-responsibilities:; and

(c) The insurer must reimburse the employer for any temporary disability compensation
paid to the worker under this section.

(2)_Persons who have withdrawn from the workforce.

UnderORS-656.005(30),rNo temporary disability is due and payable for any period of time
in which the person has withdrawn from the workforce. For the purpose of this rule, a person

who has withdrawn from the workforce, includes, but is not limited to:

(a) A person who, priertebefore reopening under ORS 656.267, 656.273 or 656.278, was
not working and had not made reasonable efforts to obtain employment, unless such
efforts would be futile as a result of the compensable injury.

(b) A person who was a full--time student for at least six months in the 52 weeks prier
tebefore the date of -injury who elects to return to school full time, unless the person can
establish a prior customary pattern of working while attending school. For purposes of
this subsection, “full time” is defined as twelve or more quarter hours or the equivalent.

(3) Authorization of temporary disability compensation.

No compensation is due and payable after the worker’s attending physician or authorized
nurse practitioner ceases to authorize temporary disability, or for any period of time when
temporary disability benefits ae not authorized by a medical service provider under ORS
656.245(2)(b). Temporary disability compensation is authorized when:

(a) The medical service provider provides the insurer or employer with oral or written
verification of the worker’s inability to work:
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(b) Documents in the insurer’s possession at claim closure reasonably reflect the worker’s
inability to work. For the purposes of this rule “documents” and “possession” have the
same meaning as in OAR 436-060-0017(1); or

(c) The director determines there is sufficient contemporaneous medical documentation
to reasonably reflect the worker’s inability to work under ORS 656.268.

(34) Lack of verification of inability to work.

No temporary disability is due and payable for any period of time where-during which the
insurer has requested from the worker’s attending physician or authorized nurse practitioner
verification of the worker’s inability to work and the physician or authorized nurse
practitioner cannot verify it-under-ORS-656-262(4)(d), unless the worker has been unable to
receive treatment for reasons beyond the worker’s control.

(a) Before withholding temporary disability under this section, the insurer must inguire
ofask the worker whether a reason beyond the worker’s control prevented the worker
from receiving treatment.

(A) If no valid reason is found or the worker refuses-tedoes not respond or cannot be
located, the insurer must document its file regarding those findings.

(B) The insurer must provide the division-director a copy of the documentation within
20 days, if requested.

(b) If the attending physician or authorized nurse practitioner is unable to verify the
worker’s inability to work, the insurer may stop temporary disability payments and, in
place of the scheduled payment, must send the worker an explanation for stopping the
temporary disability payments.

(c) When verification of temporary disability is received from the attending physician or
authorized nurse practitioner, the insurer must pay temporary disability within 14 days of
receiving the verification of any authorized period of time-lesstemporary disability,
unless otherwise denied.

(5) Suspension of benefits.

An insurer may suspend temporary disability benefits without authorization from the
divisiondirector unrder-ORS-656-262(4){e}-when all of the following circumstances apply:

(a) The worker has missed a regularly scheduled appointment with the attending
physician or authorized nurse practitioner ;-
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(b) The insurer has sent a eertified-letter by certified mail to the worker and a letter to the
worker’s attorney, at least ter-10 days in advance of a rescheduled appointment, stating
that the appointment has been rescheduled with the worker’s attending physician or
authorized nurse practitioner; stating the time and date of the appointment; and giving the
following notice, in prominent or bold face type:

“You must attend this appointment. If there is any reason you cannot attend, you
must tell us before the date of the appointment. If you do not attend, your
temporary disability benefits will be suspended without further notice, as provided
by ORS 656.262(4)(e).”

(c) The insurer verifies that the worker has missed the rescheduled appointment;: and

(d) The insurer sends a letter to the worker, the worker’s attorney and the division giving
the date of the regularly scheduled appointment that was missed, the date of the
rescheduled appointment that was missed, the date of the letter being the day benefits are
suspended, and the following notice, in prominent or bold face type:

“Since you missed a regular appointment with your doctor, we arranged a new
appointment. We notified you of the new appointment by certified mail and warned
you that your benefits would be suspended if you failed to attend. Since you failed to
attend the new appointment, your temporary disability benefits have been
suspended. In order to resume your benefits, you must schedule and attend an
appointment with your doctor who must verify your continued inability to work.”

(6) Verbal release to work.

If temporary disability benefits end because the insurer or employer :

&&e&dmg—phy&e&n—&e%&ﬂ&e%&eé&u*s&p%&e&ﬁe&%@#ﬁ%—&ﬂénegotlates a verbal release

of the worker to return to any type of work- with the worker’s attending physician or

authorized nurse practitioneras-aresuh-when-ne-retura-to-work-was-previoushyautherized, ;

and

{b)+Fthe worker has not already been informed of the release by the attending physician or
authorized nurse practitioner or returned to work, +then

{e)-Fhthe insurer must:
(Aa) Document the facts;

(Bb) Communicate the release to the worker by mail within Zseven days. The
communication to the worker of the negotiated return--to--work release may be contained
in an offer of modified employment; and

(€c) Advise the worker of their reinstatement rights under ORS chapter 659A.
(7)_Temporary disability from two or more claims.

When a worker is due concurrent temporary disability under ORS 656.210 or ORS 656.212
is-due-the-worker-as a result of two or more accepted claims:
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(a) ~The director may order one of the insurers to pay the entire amount of temporary
disability due; or make a pro rata distribution between two or more of the insurers;

(b) the-The insurers may petition-request for the divistendirector to make a pro rata
distribution of compensation due-urder-ORS-656-210-ard-656-212. The request must be
in writing, and Fhe-the insurer must provide a copy ef-theregquest-to the worker; and the

worker’s attorney, if anyrepresented-—;
(c) The divistendirector’s pro rata order shal-does not apply to:

(A) any-Any periods of interim compensation payable under ORS 656.262; or
(B) Any and-alse-does-not-apphy-te-benefits due under ORS 656.214 and-or 656.245-;

(d) Claims subject to the pro rata order approved-by-the-division-must be closed under
OAR 436-030 and ORS 656.268, when appropriate;-

d—FSFHbH—t—IGH—bG%WGGH—tWG—GFFHGFG—Gf—th@—PHSHF&FS—(_)_ThE pro rata dlstrlbutlon ordered by
the divistondirector shal-beonly applies effective-enby-forto benefits due as of the date all
claims involved are in an accepted status. The order pro rating compensation will not
apply to periods where any claim involved is in a deferred status;-

(f) The insurers may not prorate temporary disability without the approval of the director,
except

8 Wwhen
meorethe aeeepteel—clarms welwngurnvolve the same worker the same employer and the
same insurer. -
QR%—@%@—Z—IO&nd—G%@—Z—LZAN%eut—aeerdeebﬁheeLMﬂen—When the insurer prorates
temporary disability under this subsection Fhe-the worker must receive compensation at
the highest temporary disability rate of the claims involved.

(89) Premature closure.

If a closure under ORS 656.268 has been found to be premature and there was an open ended
authorization of temporary disability at the time of closure, the insurer must begin payments
under ORS 656.262, including retroactive periods, and pay temporary disability for as long
as authorization exists or until there are other lawful bases to terminate temporary disability.

(#09) Incorrectly denied claims.

If a denied claim has been determined to be compensable, the insurer must begin temporary
disability payments under ORS 656.262, including retroactive periods, if the time-loss
authorization for temporary disability was open ended at the time of denial, and there are no
other lawful bases to terminate temporary disability.

Statutory authority: ORS 656.210(2), 656.245, 656.262;-656.307(1)(c), 656.704,-and 656.726(4)

Statutes implemented: ORS 656.210, 656.212, 656.262-(Oregon-Laws-2009-ch-526), 656.307(1)(C);656-704,-656-726(4)
Hist: Amended 12-1-2009 as WCD Admin. Order 09-057, eff. 1-1-2010

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.
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436-060-0025 Rate 0Of Temporary Dlsablllty Compensatlon

wages, insured emplovers

An eEmployers shall-may not continue to pay wages in hHeu-place of statutery-temporary tetal
disability paymentsbenefits-due. However, with the consent of the worker, urderORS
656-018(6)-the employer ishotprecludedfrommay supplementpay the worker amounts in
addition toing the ameuntef-temporary tetal-disability benefits due the worker, if:

(a) The employer-patd-the-worker—Employers-must separately-identifiesy werkers
compensationtemporary disability benefits separately from other payments; and

(b) The employer shal-does not withhold have-payroll deductions withheld-from sueh-the
temporary disability benefits.

(2) Continuation of wages, self-insured employers.

Notwithstanding section (1) of this rule, under-ORS-656-262(4)}b)-a self-insured employer
may continue to pay the same wage with-normal-deductions-withheld-(e.g—taxes-medical;
and-othervoluntary-deductions)-at the same pay interval that the worker received at the time

of injury. Such payment qualifies as timely payment of temporary disability under ORS
656.210 and 656.212. If the self-insured employer continues to pay wages in place of
temporary disability benefits under this section:

() Normal deductions including but not limited to, taxes, benefits, and voluntary

deductlons must be Wlthheld Mhepaymtenmepameurmehﬁageehanges{exemdmg

%h%wefkefs’—eempensaﬁeﬂ—mw—.
(b) The claim mustFhe-elatm-shal be classified as disabling—;

(c) The self-insured employer must report to the division the rate and duration of
temporary tetal—dlsablllty that would have ethemrsebeen paid had wages not t continued
3 : - and

(d) If the pay interval changes or the amount of wages decreases, the worker must be paid
temporary disability as otherwise prescribed by the workers’ compensation law.

(3) Rate of compensation, generally.

Except when payments are made under section (2) of this rule, the worker must receive
compensation as calculated under ORS 656.210 during the period of temporary total
disability, subject to the following:

(a) The benefits of a worker who incurs an injury must be based on the worker’s wages at
the time of injury;

436-060-0025 Page 30 436-060-0025



ORDER NO. 16-XXX
DEPARTMENT OF CONSUMER AND BUSINESS SERVICES
WORKERS’ COMPENSATION DIVISION
Proposed CLAIMS ADMINISTRATION

(b) The benefits of a worker who incurs an occupational disease must be based on the
worker’s wages at the time there is medical verification that the worker is unable to work
because of the disability caused by the occupational disease. If the worker is not working
at the time that there is medical verification that the worker is unable to work because of
the disability caused by the occupational disease, the benefits must be based on the
worker’s wages at the worker’s last regular employment;

(c) The benefits of a worker who was employed in multiple jobs at the time of injury, and
who is eligible for supplemental disability under ORS 656.210(2)(b) and OAR 436-060-
0035, must be based on the worker’s earnings from all eligible subject employment under
OAR 436-060-0035;

(d) For a worker with a cyclic schedule, the cycle must be considered to have no
scheduled days off; and

(e) When a work shift extends into another calendar day, the date of injury used to

determine the wage under this section is the date the employer used for payroll purposes.

(45) Rate of compensation, irregular wages.

1TThe rate of compensation Tor a workers regularly employed, but paid on other than a daily
or-weekhy-basis;-er-empleyed-with receives irreqular wages, or receives earnings that are not
based on wages alone,unscheduled—regularorno-earnings the insurer must calculate the

worker’s rate of compensation under section (3) of this rule based on the weekly average of

the worker’s total earnings for the period up to 52 weeks before the date of injury or

verification of disability caused by occupational disease. -shal-be-computed-on-the-wages
(a) “Total earnings” means all wages, salary, commission and other remuneration for
services rendered under the worker’s wage earning agreement.

(A) The insurer must include a reasonable value of any in-kind considerations as part
of total earnings only if the considerations will not continue during the period of

disability.
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(B) The insurer must not include expenses incurred due to the job and reimbursed by
the employer (e.q., meals, lodging, per diem, equipment rental) as part of total

earnings.

(bA)_If, on the date of injury or verification of disability caused by occupational disease,
the worker had been employed by the employer at injury for four weeks or more, the
insurer must average the workers’ total earnings for the period up to 52 weeks of
employment before the date of injury or verification of disability caused by occupational
disease, subject to the following:

(A) The insurer may not include any gap in employment of more than 14 days
that was not anticipated in the wage earning agreement, when calculating the
average earnings; and

(B) If the worker’s wage earning agreement changed due to reasons other than
only a change in rate of pay, including but not limited to a change of hours
worked or a change of job duties, in the 52 weeks before the date of injury or
verification of disability caused by occupational disease, the insurer must average
earnings only for the weeks worked under the most recent wage earning

agreement.

Weeld—eeeur—when—they—fermed—the—relatlenemp—lierlf on the date of i |n|ury or

verification of disability caused by occupational disease, the worker_had been s-employed
by the employer at injury for less than four weeks, or the worker’s wage earning
agreement had been in place less than four weeks, the insurers shal-must use-base the
rate of compensation on the intent of the worker’s -wage earning agreement_in place at
the trme of |n|urv, as confrrmed by the employer and the Worker Eeemeqeurpeseeﬁhrs
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(5) Rate of compensation, regular wages.

If a worker receives regular wages. the insurer must calculate the worker’s rate of
compensation as outlined in ORS 656.210. To determine the worker’s weekly wage:

(a) Daily wages must be multiplied by the number of days per week the worker was
reqularly employed;

(b) Monthly wages must be divided by 4.35; or
(c) Wages for other pay intervals must be calculated on an equivalent basis.
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(6#) Workers with no wages.

If the Covered-workers is-with-no-wage-earpings-sueh asa volunteers, —jaH-inmates, or other
covered worker that receives no wage earnings, ete=the insurer must must-have-theirbenefits

computedcalculate the rate of compensation based on the-same assumed wage as-that-used to
determine uper-which-the employer’s premium-is-based.

(k7) Owners and corporate officers.

Ferlf the workers who-are-is a sole proprietors, partners, officers of a corporations, or limited
liability company members-ineluding-managers, the insurers must use-calculate the rate of
compensation based on the assumed wage en-whichused to determine the employer’s
premium-s-based.

wﬁhm%ehedmedrday&e#(& Waqe dlsputes

If the worker disputes the wage used to calculate the rate of compensation, the insurer must
attempt to resolve the dispute by contacting the employer to confirm the correct wage and
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then contacting the worker with that information. If the worker still does not agree with the

wage calculated by the insurer, the worker may request a hearing under OAR 436-060-0008.

Statutory authority: ORS 656.210(2), 656.704, and 656.726(4)

Statutes implemented: ORS 656.210, 656.704,-656-726(4)

Hist: Amended 12-1-2009 as WCD Admin. Order 09-057, eff. 1-1-2010

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-060-0030 Payment of Temporary Partial Disability Compensation
(1) Rate of temporary partial disability.

The amount of temporary partial disability compensation due a worker shal-must be
determined by multiplying the worker’s rate of compensation for temporary total disability
by the percentage of wages lost by the worker post injury.

(a) To calculate the rate of temporary disability, the insurer must:

(@A) Subtract the worker’sirg post-injury wage-earningswages by-the-worker-from
any kind of work from

{b) tFhe worker’s wages at the time of injury used-te-compute-the-rate-of
compensation-at-the-time-ofrjuryunder OAR 436-060-0025;-then

(eB) Bividing-Divide the difference by-the-wage-earnings-used-inunder subsection
paragraph (bA) by the worker’s wages at the time of injury under OAR 436-060-0025
to arrive at the percentage of loss of wages; theprand

(6C) Multiplying the worker’s current rate of temperary-total-disabiity-compensation
for temporary total disabilityrate by the percentage of loss of wages in

subseetionparagraph (B)-(€).

(b) As used in this rule “post-injury wages” means the sum of®

(A) The wages the worker could have earned by accepting a job offer, or actual wages
earned, whichever is greater;

(B) Any unemployment benefits received; and

(C) Any wages received for paid leave, except wages paid in addition to temporary
disability compensation with the worker’s consent under OAR436-060-0025(1):

(c) Wages from a secondary employer must only be included in post-injury wages to the
extent that the wages from the secondary employer post-injury exceed the wages from the
secondary employer at the time of injury.

(2d) -Netwithstanding-section-{1)-forlf the worker’s whese-rate of temporary total

disability compensation is based on an assumed wage, the rate of temporary partial
disability “pest-infury-wage-earnings™wHl-must be calculated by -thatpropertion

efmultiplying the rate of temporary total disability by the assumed-wage-which-the-hours
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hours weereLpHeHetheLij#ylost bv the Worker post injury.

(32)_If the worker returns to employment.

-AnThe insurer shal-must stop eease-paying temporary total disability compensation and
start paying temporary partial disability compensation undersection{1)-from the date an

injured worker begmswageeamme}returns to reqular or modified employment prlor to cIalm
closure;+ . !

(a) If the worker is with a new employer, and upen+egquest-of-the insurer asks the worker
to provide wage information, #-shaH-be-the worker2s_is respensibiity-responsible te-for
provide-providing documented evidence of the amount of any wages being earned; and-

(b) If the worker fails FaHure-to provide documentationde-se-shal-be-cause-for, the
insurer to-may assume that post-injury wages are the same as or higher than the worker’s
wages at time of injury.

(53)_If the worker fails to begin employment. J&neler—@R%@%@—BQ%{%}(a)—an

Except when the worker refuses modified work under ORS 656.268(4)(c), the insurer shat
eeasemust stop paying temporary total disability compensation and start paying temporary
partial disability compensation-undersection{1} as if the worker had begun the employment
whenfrom the date an-injured -worker fails to begin wage-reqular or modified earring
employment,_and the underthe-following conditions_have been met:

(a) The employer or insurer:

(A) Notifies the attending physician or authorized nurse practitioner of the physical
tasks to be performed by the injured worker;

(B) Notifies the attending physician or authorized nurse practitioner of the location of
the modified work offer; and

(C) Asks the attending physician or authorized nurse practitioner if the worker can, as
a result of the compensable injury, physically commute to and perform the job.

(b) The attending physician or authorized nurse practitioner_has agreeds the employment
appears to be within the worker’s capabilities, and considering the compensable injury
the worker is physically able to commute the lesser of:

the-commute-is-within-the-physical-capacity-oef the-worker(A) The distance from the

worker’s residence at the time of injury to the work site; or
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(B) The distance from a worker’s residence at the time of the modified work offer to
the work site; and

(c) The employer or insurer has confirmed the offer of employment in writing to the
worker stating:

(A) The beginning time, date and place;

(B) The duration of the job, if known;

(C) The wages;

(D) An accurate description of the physical requirements of the job;

(E) That the attending physician or authorized nurse practitioner has found the job to

be within the worker’s capabilities and the commute to be within the worker’s
physical capacity;

(F) The worker’s right to refuse the offer of employment without termination of
temporary total disability if any of the following conditions apply:

(1) The offer is at a site more than 50 miles from the location where the worker
was injured or where the worker customarily reported for work,where-the-worker
washjured; unless the work site is less than 50 miles from the worker’s
residence, or the_job at the time of injury involved multiple or mobile work sites
as established by the intent of the employer and worker at the time of hire or as
established-by-the employment pattern priortobefore the injury;

(ii) The offer is not with the employer at injury;

(iii) The offer is not at a work site of the employer at injury;

(iv) The offer is not consistent with existing written shift change policy or
common practice of the employer at injury or aggravation; or

(v) The offer is not consistent with an existing shift change provision of an
applicable union contract; and

(G) The following notice, in prominent or bold face type:

“If you refuse this offer of work for any of the reasons listed in this notice, you
should write to the insurer or employer and tell them your reason{s} for refusing
the job. If the insurer reduces or stops your temporary total disability and you
disagree with that action, you have the right to request a hearing. To request a
hearing you must send a letter objecting to the insurer’s action{s) to the
Worker’s Compensation Board, 2601 25th Street SE, Suite 150, Salem, Oregon
97302-1282.”

(64)_If the worker has been terminated from employment.
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Under-ORS-656-325(5)(b);-tThe insurer shal-eeasemust stop paying temporary total
disability compensation and start paying temporary partial disability compensation under

seetion{1)-as if the worker had begun the employment when-from the date the worker’s
attending physician or authorized nurse practitioner approves employment in a modified
job that would have been offered to the worker if the worker had not been terminated
from employment for violation of work rules or other disciplinary reasons, under the
following conditions:

(a) The employer has a written policy of offering modified work to injured workers;

(b) The insurer has written documentation of the hours available to work and the
wages that would have been paid if the worker had returned to work in order to
determine the amount of temporary partial disability compensation under section (1)
of this rule;

(c) The attending physician or authorized nurse practitioner has been notified by the
employer or insurer of the physical tasks to be performed by the injured worker; and

(d) The attending physician or authorized nurse practitioner agrees the employment
appears to be within the worker’s capabilities.

(¥#5) If the worker is in violation of federal immigration law.

UnderORS-656-325(5)(¢)-the-The insurer shal-eeasemust stop paying temporary total
disability compensation and start paying temporary partial disability compensation-under

section(1} as if the worker had begun the employment when the attending physician or
authorized nurse practitioner approves employment in a modified job whether or not such a
job is available if the worker is a person present in the United States in violation of federal
immigration laws, under the following conditions:

(@a) The insurer has written documentation of the hours available to work and the wages
that would have been paid if the worker had returned to work in order to determine the
amount of temporary partial disability compensation under section (1) of this rule;

(bb) The attending physician or authorized nurse practitioner has been notified by the
employer or insurer of the physical tasks that would have been performed by the injured
worker; and

(ec) The attending physician or authorized nurse practitioner agrees the employment
appears to be within the worker’s capabilities.

(68)_If the modified job no longer exists or offer is withdrawn.

Temporary partial disability must be paid at the full temporary total disability rate as of the
date a modified job no longer exists or the job offer is withdrawn by the employer.

(a) This section applies to situations including, -ireludes;butis-net-limited to, termination
of temporary employment, layoff, or plant closure.

-(b) AA worker who has been released to and doing modified work at the same wage as at
the time of injury from the onset of the claim_is subject to this section-shaH-be-reluded-in
this-seetion.
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(c) For the purpose of this rule, when a worker who has been doing modified work quits
the job, or the employer terminates the worker for violation of work rules or other
disciplinary reasons, it is not a withdrawal of a job offer by the employer, but shal-must
be considered the same as the worker refusing wage earning employment under ORS
656.325(5)(a).

(d) This section does not apply to those situations described in sections (53), (64), and
(#5) of this rule.

(79) Termination of temporary partial disability.

When the worker’s disability is partial only and temporary in character, temporary partial
disability compensation under ORS 656.212 shal-must continue until:

(a) The attending physician or authorized nurse practitioner verifies that the worker can
no longer perform the modified job and is again temporarily totally disabled;

(b) The compensation is terminated by order of the divisiendirector or by claim closure

by-the-insurer under ORS 656.268; or

(c) The compensation is lawfully suspended, withheld or terminated for any other reason.

(8%%) Verbal release to work.
If temporary disability benefits end because the insurer or employer :

&&e&dmg—phwm%ﬂ&e%&eé&u*s&p%&e&ﬁe&%@#ﬁ%—&ﬂénegotlates a verbal release

of the worker to return to any type of work with the worker’s attending physician or

authorized nurse practitioner-as-a-resuit-when-nereturn-to-werk-was-previoushyautherized;,

and

{b)Fthe worker has not already been informed of the release by the attending physician or
authorized nurse practitioner or returned to work;, then

{e)-Fthe insurer must:
(Aa) Document the facts;

(Bb) Communicate the release to the worker by mail within Zseven days; the
communication to the worker of the negotiated return to work release may be contained
in an offer of modified employment; and

(€c) Advise the worker of their reinstatement rights under ORS chapter 659A.
(932) Changes in the rate of compensation.
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When the insurer stops paying temporary total disability compensation and starts paying
temporary partial disability compensation, or otherwise changes the Fhe-tnsurermustprovide

the-compensation rate orand the method of computation_of benefits under this rule, the
insurer must send written notice to the worker and worker’s attorney under OAR 436-060-

0015., whenever a change is made.

Statutory authority: ORS 656.212, 656.704, and 656.726(4)
Statutes implemented: ORS 656.212, 656.268, 656.325(5), 656.704, 656.726(4)

Hist: Amended 12/5/05 as WCD Admin. Order 05-077, eff. 1/1/06
See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-060-0035 Supplemental Disability for Workers with Multiple Jobs at the Time of
Injury

(1)_Definitions.
For the purpose of this rule:

(ba) “Primary job” means the job at which the injury occurred, or the job where the

worker was employed at the time of medical verification that the worker is unable to
work because of disability caused by occupational disease:;

(eb) “Secondary job” means any other job{s} held by the worker in Oregon subject
employment at the time of injury-;

(dc) “Temporary disability” means wage loss replacement for the primary job.

(ed) “Supplemental disability” means wage loss replacement for the secondary job{s} that
exceeds the temporary disability, up to, but not exceeding, the maximum established by
ORS 656.210-; and

13 1 : kd

(ge) “Insurer”_has the same meaning as OAR 436-060-0005(10), and also includes
service companyies.

(2) Election to process and pay supplemental disability.

An insurer may elect to be responsible for payment and processing of supplemental disability
benefits to a worker employed in more than one job at the time of injury. The insurer must
report their election to the director under OAR 436-060-0011(12).
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(a) The election must be made by the insurer, and applies to all service companies an
insurer may use for processing claims.

(b) The election remains in effect for all supplemental disability claims the insurer
receives until the insurer changes its election. An insurer may change its election once
after the director’s first audit of supplemental disability payments made by the insurer
and once each following vear.

(c) If the insurer has elected to process and pay supplemental disability benefits:

(A) The insurer must determine the worker’s ongoing entitlement to supplemental
disability;

(B) The insurer must pay the worker supplemental disability benefits simultaneously
with any temporary disability benefits due;

(C) The insurer must maintain a record of supplemental disability benefits paid to the
worker, separate from temporary disability benefits paid as a result of the job at

injury; and
(D) The director will reimburse the insurer for supplemental disability paid under
OAR 436-060-0500.

(d) If the insurer has elected not to process and pay supplemental disability benefits:

(A) The director will select an assigned processing administrator who is authorized to
process and pay supplemental disability benefits on behalf of the director;

(B) The assigned processing administrator must determine the worker’s ongoing
entitlement to supplemental disability and must pay the worker supplemental
disability benefits due once each 14 days; and

(C) The insurer and assigned processing administrator must cooperate and
communicate, as necessary, to coordinate benefits due.

(i) The assigned processing administrator must provide the insurer with any
verifiable documentation of wages from a secondary job received from the
worker:; and

(i) The insurer and assigned processing administrator must retain documentation
of shared information.

(32)_Eliqgibility for supplemental disability.

A worker who was employed at one or more secondary jobs with Oregon subject employers
at the time of injury or medical verification of an occupational disease may be eligible to
receive supplemental disability if:

(a) The worker provides notification of the secondary job to the insurer within 30 days of
the insurer’s receipt of the initial claim;

(b) The rate of compensation for wages at the primary job under OAR 436-060-0025 is
less than the maximum temporary disability rate established under ORS 656.210:; and
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(c) The worker provides verifiable documentation of the wages from any secondary jobs
at the time of injury or medical verification of an occupational disease within 60 days of
the mailing date of the request for documentation sent under section (4) of this rule. For
each secondary job, the documentation must:

(A) Identify the Oregon subject employer for each secondary job;

(B) Establish that the worker held the secondary job, in addition to the primary job, at
the time of injury or medical verification of occupational disease; and

(C) Provide adequate information to calculate the average weekly wage under OAR
436-060-0025.

(4) Determination of eligibility.

Upon rece1v1ng notlﬁcatlon of a Worker s secondary job Fhe-the insurer must determlne shal

dlsablllty compensatlon for waqes at the prlmary |ob under OAR 436 060-0025, and:

(a) If the resutt-rate of temporary disability compensation meets or exceeds the maximum
temporary disability rate, the worker is not eligible for supplemental disability benefits:;
or

(b) If the rate of temporary disability is less than the maximum temporary disability rate,
the worker may be eligible for supplemental disability benefits.

3} If the worker may be eligible for supplemental disability benefits, the insurer must:

worker a request for verifiable documentatlon of the worker s wages from any

secondary jobs within five business days of notice or knowledge that the worker may
be eligible for supplemental disability benefits;:

(ai) The Send-the-workeran-initial-netice-request must informing the worker
what-type-of information-verifiable documentation the worker must submit to the
insurer or the-assigned processing administrator, -must-receive-to determine the
worker’s eligibility for supplemental disability;-

(ii) The request must clearly state that if the insurer or assigned processing
administrator does not receive the required

1) Clearly advise Ker—in-the-initial notice_that the | .
verifiable documentation within 60 days of the mailing date of the -neticerequest,
or-the insurer will determine the worker’s temporary disability rate based only on
the job at which the injury occurred, and the worker shal-will be found ineligible
for supplemental disability;—
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(eB)_If the insurer has elected not to process and pay supplemental disability benefits
under section (2) of this rule, the insurer must also send a -Gcopy of the request to the
aSS|gned processmg administrator;-. In addition to the requwements of this sectlon H

ne%leeLrequest must also:

(i) eentain-Contain the name, address, email address, and telephone number of the
assigned processing administrator; -and

(i) musteClearly advise the worker that the verifiable documentation must- be
sent to the assigned processing administrator-; and

(C) The insurer or assigned processing administrator must determine the worker’s
eligibility for supplemental disability within 14 days of:

(i) Receipt of the worker’s verifiable documentation; or

(ii) The end of the 60-day period in the insurer’s request, if the worker does not
provide verifiable documentations:.

(5) Notification of eligibility determination.

WithtidaysotreectnetheworkersverHiable-documentation—  he insurer or the

assigned processing administrator must determine the worker’s eligibility for supplemental
disability and must communicate the deeisien-determination to the worker and the worker’s
representativeattorney, if any, in writing. -If the worker is found ineligible for supplemental
disability, tFhe letter must also advise the worker of -the reason why hefshe-isthey are not
eligible, and when-thatis-the-decision-and-how to appeal-the-deeision; if the worker disagrees
with the deeistonrdetermination.

(¥6) Calculation of supplemental disability.

The insurer or the assigned processing administrator must calculate supplemental disability
for an eligible worker by adding the weekly averages of the worker’s wages from each
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secondary job as calculated under OAR 436-060-0025. For the purposes of calculating and
payment of supplemental disability:

(a) The total rate of supplemental disability may not exceed the difference between the
maximum rate of temporary disability under ORS 656.210(1) and the rate of
compensation for wages under the worker’s primary job;

(b) No supplemental dlsabllltv is due for jobs where the rate of compensatlon is based on
an assumed wage; : N m -

(c) In no case shall-may an eligible worker receive less compensation than would be paid
if based solely on wages from the primary employer;-

(d) The worker’s scheduled days off for the primary job must be used to calculate and
pay supplemental disability; and

(#27) Partial disability.
Fo-establish-the-combined-partial-disabiity-benefits-w\When the worker has post--injury

wages from either the primary job; or any secondary job:

(a) the-The insurer or the assigned processing administrator must calculate the rate of
temporarv partlal dlsabllltv due the worker under OAR 436 060 0030 useetl—peanwry

preeessngedmmtstrateemus%&leut&tetheemeuntdueth&%rkeebased on the Worker

wages from both the primary and secondary jobs;

(b) The insurer or the assigned processing administrator must calculate the amount of

supplemental dlsablllty by subtractlnq the eembmed—wages—at—mjewer#eenﬁMned—pest

i igned i i 0 OHA rate
of partlal dlsabllltv due #embased on waqes from onlv the prlmary jOb basedrenlyenthe

subtraetedrfrom the total &meuntrate of compensatlon due the Worker;;—th&remamder—rs
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2)-(c) If the worker receives pest-post-injury wages from the-the secondary job equal to
or greater than the secondary wages at the time of injury, no supplemental disability is
due:; and

3)-(d) If the worker returns to a job not held at the time of the injury, the insurer or the
assigned processing administrator must process supplemental disability under the same
terms, conditions and limitations as OAR 436-060-0030.

(248) If temporary disability is not due from the primary job.

-Supplemental disability may be due on a nondisabling claim even if temporary disability is
not due from the primary job.

(a) Fhe-A nondisabling claim will not change to disabling status due to payment of
supplemental disability.

(b) When supplemental disability payments cease on a nondisabling claim, the insurer or
the assigned processing administrator must send the worker written notice advising the
worker that their supplemental disability payments have stopped and of the worker’s right
to appeal that action to the Workers’ Compensation Board within 60 days of the notice, if
the worker disagrees.

(379)_Worker’s responsibilities.

A worker who is eligible for supplemental disability under seetien-{5)-ef-this rule has an on-
going responsibility to provide information and documentation to the insurer or the assigned
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(2%10) Hearings.

If a worker disagrees with the insurer’s or the assigned processing administrator’s decision
about the worker’s eligibility for supplemental disability or the rate of supplemental
disability, the worker may request a hearing under OAR 436-060-0008before-the-Hearings

Division-of the Workers™ Compensation-Board.

(a) If the worker eheeses-te-requests a hearing on the insurer’s decision concerning the
worker’s eligibility for supplemental disability, the worker must submit an appeal of the
insurer’s or the assigned processing administrator’s decision within 60 days of the notice
in section (5) of this rule.

(b) However-tThe insurer for the primary job is not required to contact the secondary job
employer. The worker is responsible to provide any necessary documentation.

(2211) Sanctions.

An insurer whe-that elects not to process and pay supplemental disability benefits may be
sanctioned upon a worker’s complaint if the insurer delays sending necessary information to
the assigned processing administrator and that delay causes a delay in the worker receiving
supplemental disability benefits. Any delay in the payment of a higher disability rate because
of the worker’s failure to provide verifiable documentation requested under this rule will not
result in assessment of a civil penalty.

(2312) Third party recovery.

In the event of a third party recovery;-:

(a) previeushy-Previously reimbursed supplemental disability benefits are a portion of the
paying agency’s lien-; and

24)-(b) Remittance on recovered benefits shal-must be made to the department in the
quarter following the recovery in amounts determined in accordance with ORS 656.591
and ORS 656.593.

Statutory authority: ORS 656.210; 656-704;-and 656.726(4)

Statutes implemented: ORS 656.210, 656.212, -656.325(5), 656.704, 656.726(4)

Hist: Amended 12-1-2009 as WCD Admin. Order 09-057, eff. 1-1-2010
Amended 10/12/15 as WCD Admin. Order 15-062, eff. 1/1/16

436-060-0040 Payment of Permanent Partial Disability Compensation
(1) General.
A Ppermanent partial disability award exceeding $6,000 may be paid monthly by the insurer.
If it is paid monthly, it must be paid at 4.35 times the weekly temporary disability rate at the

time of closure. A permanent partial disability award less than $6,000 must be paid under
OAR 436-060-0060.

(2)_Reopened claims.
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If a claim is reopened as a result of a new medical condition, or an aggravation of the
conditions resulting from the worker’s compensable injury:the-werker’s-aceepted

condition{(s) -and temporary disability is due
(a); ary-Any permanent partial disability benefits due must continue; and

(b) If any temporary disability benefits are due, permanent partial disability benefits

mustte be paid concurrently. with-temporary-disability-benefits:

(3)_Training programs.

If the worker begins a training program after claim closure, the insurer must suspend the
payment of any work disability award, but continue to pay any impairment award.

{4)-The insurer must stop temporary disability compensation payments and resume any
award payments suspended under ORS 656.268(10) upon the worker’s completion or ending
of the tralnlng, unless the Worker is not then medlcally statlonary Lﬁneewa#el—paymen&

Statutory authority: ORS-656-268(10),; 656-704-and-656.726(4)

Statutes implemented: ORS 656.216, ORS 656.268(10), 656.704, and 656.726(4)

Hist: Amended 12/5/05 as WCD Admin. Order 05-077, eff. 1/1/06

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-060-0045 Payment of Compensation Bduring Worker Incarceration
(1)_General.

A worker is not eligible to receive temporary disability compensation for periods of time
during which the worker is incarcerated for commission of a crime. All other compensation
benefits must be provided the worker as if the worker were not incarcerated, except as
provided in OAR 436-120. For the purpose of this rule:

(a) A worker is incarcerated for commission of a crime when:
(A) In pretrial detention;-; or
(B) Imprisoned following conviction for a crime;_and-
(b) A worker is not incarcerated if the worker is on parole or work release status.

(2)_Initiation of payments after _incarceration.

-Temporary disability compensation, if due and payable, must be paid the worker within 14
days of the date the insurer becomes aware the worker is no longer incarcerated.

(3) Right to claim closure.

A worker who is incarcerated shal-havehas the same right to claim closure under ORS
656.268 as a worker who is not incarcerated. Any permanent disability awarded must be paid
the same as if the worker were not incarcerated.

Statutory authority: ORS 656.160, 656.704, and 656.726(4)

Statutes implemented: ORS 656.160, 656.704, and 656.726(4)

Hist: Amended 10/26/04 as WCD Admin. Order 04-064, eff. 1/1/05

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.
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436-060-0055 Payment of Medical Services on Nondisabling Claims; Employer/Insurer
Responsibility

(1) General.

Notwithstanding the choice made by the employer under seetion{2)}-ofthis rule, the
employer and insurer must process the-nondisabling claims in accordance with all statutes
and rules governing claims processing. The employer, however, may reimburse the medical

service costs pald by the i insurer 4if—theLempleythasﬁehesen—t&make—sue#paymen{s—'Fhe

be-as prescribed in section (3) of

(2) Notice to employers.

PriertoBefore the commeneement-beginning of each policy year, the insurer must send-a
netice-tenotify the insured or prospective insured_employer;-advising of the employer’s right
to reimburse medical service costs_ on accepted, nondisabling claims up to the maximum

amount as published in Bulletin 345established-by-the-director-on-accepted,-nondisabling

elaims. The notice must advise the employer:

(a) Of the procedure for making such payments as outlined in section (3) of this rule;

(b) Of the general impact on the employer if the employer chooses to make such
payments;

(c) That the employer is choosing not to participate if the employer does not respond in
writing within 30 days of receipt of the insurer’s notice;

(d) That the employer’s written election to participate in the reimbursement program
remains in effect, without further notice from the insurer, until the employer advises
otherwise in writing or is no longer insured by the insurer; and

(e) That the employer may participate later in the policy period upon written request to
the insurer, however, the earliest reimbursement period shal-beis the first completed
period, established under subsection (3)(a) of this rule, following receipt of the
employer’s request.

(3)_Procedure for reimbursement.
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If the employer wishes to make-sueh-reimburserment the medical service costs paid by the
insurer, and hasse adviseds the insurer of their election to participate in the reimbursement

program in writing_under section (2) of this rule;-the-precedureforreimbursementshal-be:

(a) Within 30 days following each three month period after policy inception or a period
mutually agreed upon by the employer and insurer, the insurer must provide the employer
with a list of all accepted nondisabling claims for which payments were made during that
period and the respective cost of each claim;-

(b) The employer, no later than 30 days after receipt of the list, must identify those claims
and the dollar amount the employer wishes to pay for that period and reimburse the
insurer accordingly. The employer and insurer may, by written agreement, establish a
period in excess of 30 days for the employer to reimburse the insurer;-

(c) Failure by the employer to reimburse the insurer within the 30 days allowed by
subsection 3}(b) efthis+ule-shall-will be deemed notice to the insurer that the employer
does not wish to make a reimbursement for that period; and-

(ed) -The insurer shal-must continue to bill the employer for any payments made on the
claims within 27 months of the inception of the policy period. Any further billing and
reimbursement will be made only by mutual agreement between the employer and the
insurer.

(4) Records.

The itnsurers must maintain records of amounts reimbursed by employers for medical
services on nondisabling claims._For medical service costs reimbursed under this rule:

(a) The tnsurersinsurer-however; shalk-may not modify an employer’s experience rating
or otherwise make charges against the employer based on the costsferany-medical

sepvicesreimbursed-by-the-employer -

(b) If theFer employer iss on a retrospective rated plans, the medical costs paid by the
employer on nondisabling claims must be included in the retrospective premium
calculation, but the insurer must apply the amount paid by the employer-shat-be-applied
as credits against the resulting retrospective premium.

(5)_Reclassified claims.

If a claim changes from a nondisabling to a disabling claim and the insurer has recovered
reimbursement from the employer for medical costs billed by the insurer priortebefore the
change, the insurer shal-must exclude those amounts reimbursed from any experience rating,
or other individual or group rating plans of the employer. If the employer is on a
retrospective rated plan, the premium must be calculatedien shal-be-as provided in section
(4) of this rule.
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(6) Penalties.

Insurers whe-that do not comply with the requirements of this rule or in any way prohibit an
employer from reimbursing the insurer under section (3) of this rule, shal-may be subject to
a penalty as provided by OAR 436-060-0200(7).

(7)_Self-insured employers.

Self-insured employers must maintain records of all amounts paid for medical services on
nondisabling claims in-aecordanee-withunder OAR 436-050-0220. When reporting loss data
for experience rating, the self-insured may exclude costs for medical services paid on
nondisabling claims in amounts not to exceed the maximum amount published in Bulletin

345bestablished by the director.

Statutory authority: ORS 656.262(5), 656.704, 656.726(4), and 656.745

Statutes implemented: ORS 656.262(5) (ch. 518, OL 2007), 656.704, and 656.726(4)

Hist: Amended 11/1/07 as WCD Admin. Order 07-064, eff. 1/1/08

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-060-0060 Lump Sum Payment of Permanent Partial Disability Awards

(1)_General.

Under-ORS-656-230-in-aH-cases-w\Wheren an award for permanent partial disability dees
notexeeedis -$6,000_or less, the insurer must pay al-ef-the total amount of the award to the
worker in a lump sum. When the award for permanent partial disability exceeds $6,000, the
insurermay-approve-an-apphication-from-the worker or worker’s representative-attorney for
may request a lump sum payment of all or part of the award. The insurer may only deny the
request for lump sum payment if any of the following apply:

(a) The worker has not waived the right to appeal the adequacy of the award;
(b) The award has not become final by operation of law;

(c-) The payment of compensation has been stayed pending a request for hearing or
review under ORS 656.313; or

(d) The worker is enrolled and actively engaged in training according to the rules adopted
pursuant-tounder ORS 656.340 and 656.726. For dates of injury priertobefore January 1,
2005, the insurer may not approve a request for lump sum payment of unscheduled
permanent disability. For dates of injury on or after January 1, 2005, the insurer may not
approve a request for lump sum payment of work disability when the worker:

(A) Has been found eligible for a vocational training program and will start the
program within 30 days of the date of the decision on the lump sum request;

(B) Is actively enrolled and engaged in a vocational training program under OAR
436-120; or

(C) Has temporarily withdrawn from sueh-a vocational training program.

(2)_ Application for approval.
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When an insurer receives a request for a lump sum-appheation- payment from the worker or

the worker’s representativeattorney, the insurer must send %heJump%um&ppheaﬂen—Form
1174, "Application for Approval of Lump-sum Payment of Award," to the requestor within

ten-10 business days.
(3) Reopening of claims.

For the purpose of this rule, each opening of the claim is considered a separate claim and any
subsequent permanent partial disability award from a claim reopening is a new and separate
award. Additional award of permanent partial disability obtained through the appeal process
is considered part of the total cumulative award for the open period of that claim.

(4)_Approved reguests.

If the insurer agrees-approves with-the worker’s request for lump sum payment of a
permanent partial disability award in excess of $6,000, theythe insurer must make the lump
sum payment within 14 days of receipt of the signed application.

(5) Denied requests.

If the insurer disagrees-withdenies the worker’s request for lump sum payment of a
permanent partial disability award in excess of $6,000, the insurer must respond to the
requestor within 14 days of receiving the request explaining the reason for denying the lump
sum request.

(6) Claim disposition agreements.

A lump sum payment ordered in a litigation order or whieh-that is a part of a Sclaim
Bdisposition Aagreement under ORS 656.236 does not require further approval by the
insurer.

(7) Partial payments.

When a partialump sum payment_for only part of an award is approved by the insurer, it
shal-must be paid in addition to the regularly scheduled monthly payment. The remaining
balance shal-must be paid under ORS 656.216. Denial or partial approval of a request does
not prevent-preclude another request by the worker for a lump sum payment of all or part of
any remainder of the award, provided additional information is submitted.

Statutory authority: ORS 656.704 and 656.726(4)

Statutes implemented: ORS 656.230, 656.704, and 656.726(4)

Hist: Amended 12/15/08 as WCD Admin. Order 08-065, eff. 1/1/09

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-060-0095 Medical Examinations; Suspension of Compensation; and Independent
Medical Examination Notice

(1) General.

A worker must submit to independent medical examinations reasonably requested by the
insurer or the director.

(a) The conditions of the examination must be consistent with conditions described in
OAR 436-010-0265.
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(b) If Fhe-diviston-wil-suspend-compensation-by-erderthe worker refuses or fails to
submit to, or otherwise obstructs, an independent medical examination reasonably

requested by the insurer or the director under ORS 656.325(1), the director may suspend
compensation by order:

-(A) underconditions-set-forth-in-this+ule—The worker must have the opportunity to

dispute the suspension of compensation priertebefore the director will issueanee of
the order-; and

(B) Compensation will be suspended until the examination has been completed. The

worker is not entltled to compensatlon during or for the period of suspensmnwhen

(c) Any action of a worker’s observer allowed under OAR 436-010-0265(5) friend-or

family-member-whieh-that obstructs the examination shal-may be considered an
obstruction of the examination by the worker for the purpose of this rule.

(d) The divisiondirector may determine whether special circumstances exist that would
not warrant suspension of compensation for failure to attend or obstruction of the
examination.

mselcer—er—theel%etepThe insurer may request no more than three separate mdependent
medical examinations for each opening period-of a claim, except as provided under OAR

436-010. Examinations after the worker’s claim is closed are subject to limitations in ORS
656.268(8).

(43) Scheduling and notice to worker.

Thei insurer may contract Wlth a third party to schedule mdependent medlcal examlnatlons

5)-HWhen an examination is scheduled by the insurer, or by anether-a third party at the
request of the insurer;-:

(a) the-The worker and the worker’s attorney, if any, shal-must be simultaneously
notified in writing of the scheduled medical examination-underORS-656-331-;

(b) The notice shal-must be sept-mailed at least 10 days priertebefore the examination;:
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(c) If the third party notifies the worker of a scheduled examination on behalf of the
insurer, the appointment notice must be sent on the insurer’s stationery; and

(d) The notice sent for each appointment, including those which have been rescheduled,
must contain the following:

(@A) The name of the examiner or facility;

(bB) A statement of the specific purpose for the examination and, identification of the
medical specialties of the examiners;

(€C) The date, time and place of the examination;

(gD) The first and last name of the attending physician or authorized nurse
practitioner and verification that the attending physician or authorized nurse
practitioner was informed of the examination by, at least, a copy of the appointment
notice, or a statement that there is no attending physician or authorized nurse
practitioner, whichever is appropriate;

(eE) If applicable, confirmation that the director has approved the examination;

(fFF) A statement Fhat-that the reasonable cost of public transportation or use of a
private vehicle will be reimbursed and that, when necessary, reasonable cost of child
care, meals, lodging and other related services will be reimbursed. A request for
reimbursement must be accompanied by a sales slip, receipt or other evidence
necessary to support the request. Should an advance of these costs be necessary for
attendance, a request for advancement must be made in sufficient time to ensure a
timely appearance;

(gG) A statement Fhat-that an amount will be paid equivalent to net lost wages for the
period during which it is necessary to be absent from work to attend the medical
examination if benefits are not received under ORS 656.210(4) during the absence;

(kH) A statement that Fhat-the worker has the right to have an observer present at the
examination, but the observer may not be compensated in any way for attending the
exam; however, for a psychological examination, the notice must explain that an
observer is allowed to be present only if the examination provider approves the
presence of an observer; and

(#) The following notice in prominent or bold face type:

“You must attend this examination. If there is any reason you cannot attend, you
must tell the insurer as soon as possible before the date of the examination. If
you fail to attend and do not have a good reason for not attending, or you fail to
cooperate with the examination, your workers’ compensation benefits may be
suspended in accordance with the workers’ compensation law and rules, ORS
656.325 and OAR 436-060. You may be charged a $100 penalty if you fail to
attend without a good reason or if you fail to notify the insurer before the
examination. The penalty is taken out of future benefits.

If you object to the location of this appointment you must contact the Workers’
Compensation Division at 1-800-452-0288 or 503-947-7585 within six business
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days of the mailing date of this notice. If you have questions about your rights or
responsibilities, you may call the Workers’ Compensation Division at 1-800-452-
0288 or 503-947-7585 or the Ombudsman for Injured Workers at 1-800-927-
1271.”

(e6) The insurer must include with each appointment notice it sends to the worker:

(@A) Form 3921, “Request for Reimbursement of Expenses,” or A-a similar form for
requesting reimbursement; and

(bB) Fhe-director’s-brochureForm 3923, Ferm-440-3923-“Important Information
about Independent Medical Exams.:”

(#4) Reimbursement of costs.

The insurer must reimburse the worker for a reasonable cost of public transportation or use of
a private vehicle and, when necessary, a reasonable cost of child care, meals, lodging and
other related services.

(a) To be reimbursed, the worker must submit a request for reimbursement accompanied
by a sales slip, receipt or other evidence necessary to support the request.

(b) If an advance of these costs is necessary for attendance, a request for advancement
must be made in sufficient time to ensure a timely appearance:.

(c) Child care costs reimbursed at the rate prescribed by the State of Oregon Department
of Human Services, are considered to be reasonable eemphy-withunder this rule.

(85) Requests to authorize suspension.

The director will consider requests to authorize suspension of benefits on accepted claims,
deferred claims, and denied claims in which the worker has appealed the insurer’s denial.
The request for suspension must be sent to the division. A copy of the request, including all
attachments, must be sent simultaneously to the worker and the worker’s attorney by
registered or certified mail or by personal service_in the same manner as for-a summons. The
request must include the following information:

(a) That the insurer requests suspension of benefits-compensation under ORS 656.325
and OAR 436-060-0095;

(b) The claim status and any accepted or newly claimed conditions;
(c) What specific actions of the worker prompted the request;

(d) The dates of any prior independent medical examinations the worker has attended in
the current open period of the claim and the names of the examining physicians or
facilities, or a statement that there have been no prior examinations, whichever is
appropriate;

(e) A copy of any approvals given by the director for more than three independent
medical examinations, or a statement that no approval was necessary, whichever is
appropriate;
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(F) Any reasons given by the worker for failing to comply, whether or not the insurer
considers the reasons invalid, or a statement that the worker has not given any reasons,
whichever is appropriate;

(9) The date and with whom failure to comply was verified. Any written verification of
the worker’s refusal to attend the exam received by the insurer from the worker or the
worker’s representative-attorney will be sufficient documentation with which to request
suspension;

(h) A copy of the letter-notice required in section (35) and a copy of any written
verification received under subsection (58)(g)_of this rule;

(i) Any other information whieh-that supports the request; and
(1) The following notice in prominent or bold face type:

“Notice to worker: If you think this request to suspend your compensation is wrong,
you should immediately write to the Workers’ Compensation Division, 350 Winter
Street NE, PO Box 14480, Salem, Oregon 97309-0405. Your letter must be mailed
within 10 days of the mailing date of this request. If the division grants this request,
you may lose all or part of your benefits. If your claim has not yet been accepted,
your future benefits, if any, will be jeopardized.”

(96) Effective date of suspension.

If the divisien-director eensents-toauthorizes the suspension ofd compensation, the
suspension shal-will be effective from the date the worker fails to attend an examination or
such other date the divisiendirector deems appropriate until the date the worker undergoes an
examination scheduled by the insurer or director. Any delay in requesting consent for
suspension may result in authorization being denied or the date of authorization being
modified.

(#07) Reinstatement of benefits.

The insurer must assist the worker in meeting requirements necessary for the resumption of
compensation payments. When the worker has undergone the independent medical
examination, the insurer must verify the worker’s participation and reinstate compensation
effective the date of the worker’s compliance.

(328) Claim closure.

If the worker makes no effort to reinstate compensation in an accepted claim within 60 days
of the mailing date of the consent to suspend order, the insurer must close the claim under
OAR 436-030-0034(#8).

(329) Denial of suspension.

If the divistendirector denies the insurer’s request for suspension of compensation, the
insurer will be #t-shalprompthy-notifiedy the-tasurer-of the reason for denial. Failure to
comply with one or more of the requirements addressed in this rule may be grounds for
denial of the insurer’s request.

(3310)_Other actions by the director.
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The divistendirector may also take the following actions concerning the suspension of
compensation:

(a) Modify or set aside the order of consent before or after filing-ef-a request for hearing
is filed;-

(b) Order payment of compensation previously suspended where-when the
divistondirector finds the suspension to have been made in error; and-

(c) Reevaluate the necessity of continuing a suspension.
(2411) Final orders.

An order becomes final unless, within 60 days after the date of mailing of the order, a party
files a request for hearing on the order with the Hearings Division-efthe- Weorkers>

Statutory authority: ORS 656.325, 656.704, and 656.726(4)

Statutes implemented: ORS 656.325, 656.704, and 656.726(4)

Hist: Amended 3/1/11 as Admin. Order 11-052, eff. 4/1/11
See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-060-0105 Suspension of Compensation for Insanitary or Injurious Practices,
Refusal of Treatment or Failure to Participate in Rehabilitation; Reduction of Benefits

(1)_General.

The divisien-director witk-may suspend compensation by order when the worker commits
insanitary or injurious acts that imperil or delay recovery; refuses to submit to medical or
surgical treatment reasonably required to promote recovery; or fails or refuses to participate
in a physical rehabilitation program.

(a) under-conditions-setforth-in-thisrule-The worker must have the opportunity to
dispute the suspension of compensation priertebefore-issuanee-of the director will issue
an order.

(b) The worker is not entitled to compensation durlng or for the penod of suspensmn

(2) Notice to worker.

The insurer must demand in writing the worker either immediately cease all actions which
imperil or retard-delay recovery or immediately begin to change the inappropriate behavior,
and part|C|pate in act|V|t|es needed to heIp the worker recover from the |njury Seeh—aetlens

fa+hng—te—paFHe+pate—m-a—phy3|eaHehabt+|tatter+preg¢am—Each tlme the insurer sends such a

notice to the worker, the written demand must contain the following information, and a copy
shal-must be sent simultaneously to the worker’s attorney and attending physician:

(a) A description of the unacceptable actions;
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(b) Why such conduct is inappropriate, including the fact that the conduct is harmful or
retards-delays the worker’s recovery, as appropriate;

(c) The date by which the inappropriate actions must stop, or the date by which
compliance is expected, including what the worker must specifically do to comply; and,

(d) The following notice of the consequences should the worker fail to correct the
problem, in prominent or bold face type:

“If you continue to do insanitary or injurious acts beyond the date in this letter, or
fail to consent to the medical or surgical treatment which is needed to help you
recover from your injury, or fail to participate in physical rehabilitation needed to
help you recover as much as possible from your injury, then we will request the
suspension of your workers’ compensation benefits. In addition, you may also have
any permanent disability award reduced in accordance with ORS 656.325 and OAR
436-060.”

(3)_Failure or refusal to accept medical treatment.

For the purposes of this rule, failure or refusal to accept medical treatment means the worker
fails or refuses to remain under a physician’s or authorized nurse practitioner’s care or abide
by a treatment regimen. A treatment regimen includes, but is not limited to a prescribed diet,
exercise program, medication or other activity prescribed by the physician or authorized
nurse practitioner that is designed to help the worker reach maximum recovery and become
medically stationary.

(4)_Request for suspension of benefits.

The insurer must verify whether the worker complied with the request for cooperation on the
date specified in subsection (2)(c)_of this rule. If the worker initially agrees to comply, or
complies and then refuses or fails to continue doing so, the insurer is not required to send
further notice before requesting suspension of compensation.

(5a) -The request for suspension must be sent to the division. A copy of the request,
including all attachments, must be sent simultaneously to the worker and the worker’s
attorney, if any, by registered or certified mail or by personal service as for a summons.

(b) The request must include the following information:

(@A) That the request for suspension is made in accordance with ORS 656.325 and
OAR 436-060-0105;

(bB) A description of the actions of the worker that prompted the request, including
whether such actions continue;

(eC) Any reasons offered by the worker to explain the behavior, or a statement that
the worker has not provided any reasons, whichever is appropriate;

(¢D) How, when, and with whom the worker’s failure or refusal was verified;

(eE) A copy of the letter-notice required in section (2)_of this rule;
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(FE) Any other relevant information including, but not limited to; chart notes, surgical
or physical therapy recommendations/prescriptions, and all_recommendations from
the attending physician or authorized nurse practitioner+ecemmendations; and

(gG) The following notice in prominent or bold face type:

“Notice to worker: If you think this request to suspend your compensation is
wrong, you should immediately write to the Workers’ Compensation Division,
350 Winter Street NE, PO Box 14480, Salem, Oregon 97309-0405. Your letter
must be mailed within 10 days of the mailing date of this request. If the division
authorizes suspension of your compensation and you do not correct your
unacceptable actions or show us a good reason why they should be considered
acceptable, we will close your claim.”

(6c) Any delay in obtaining confirmation or in requesting eensent-for-the suspension of
compensation may result in authorization being denied or the date of authorization being
modified by the date of actual confirmation or the date the request is received by the
division.

£(d7) -If the divisiondirector eeneurs-with-thereguestapproves authorization of

suspension of compensation:

(A) -itshalHssue-aAn order will be issued suspending compensation from a date
established under subsection (52)(c) of this rule until the worker complies with the
insurer’s request for cooperation. Where the worker is suspended for a pattern of
noncooperation, the divistendirector may require the worker to demonstrate
cooperation before restoring-reinstating compensation;=

(B) €8)-The insurer must make all reasonable efforts to assist the worker to reinstate
benefits when the worker demonstrates the willingness to make such efforts;-

(C) The insurer must monitor the claim to determine if and when the worker complies
with the insurer’s requestss:;

(i) When cooperation resumes, payment of compensation must resume effective
the date cooperation was resumed;-

(20ii) -If the worker makes no effort to reinstate benefits within 60 days of the
mailing date of the eensent-suspension order, the insurer must close the claim
under OAR 436-030-0034;-

(D) The director may modify or set aside the suspension order before or after filing of

a request for hearing;-

(E) The director may order payment of compensation previously suspended where the
director finds the suspension to have been made in error;-

(F) The director may reevaluate the necessity of continuing a suspension; and-
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(G23) -AnThe order will becomes final unless, within 60 days after the date of
mailing of the order, a party files a request for hearing on the order with the Hearings

Division-efthe-Workers—CompensationBoard.

(e) If the director denies the insurer’s request for suspension of compensation, the insurer

will be notified of the reason for denial. The insurer’s failure to comply with one or more
of the requirements addressed in this rule may be grounds for denial of the insurer’s

request.
(254)_Requests to reduce benefits.

The director may reduce any benefits awarded the worker under ORS 656.268 when the
worker has unreasonably failed to follow medical advice, or failed to participate in a physical
rehabilitation or vocational assistance program prescribed for the worker under ORS chapter
656 and OAR chapter 436. Such benefits must be reduced by the amount of the increased
disability reasonably attributable to the worker’s failure to cooperate.

(a) When an insurer submits a request to reduce benefits under this section, the insurer
must:

(@A) Specify the basis for the request;
(bB) Include all supporting documentation;

(eC) Send a copy of the request, including the supporting documentation, to the
worker and the worker’s pveattorney, if any, by certified mail; and

(@D) Include the following notice in prominent or bold face type:

“Notice to worker: If you think this request to reduce your compensation is
wrong, you should immediately write to the Workers’ Compensation Division,
350 Winter Street NE, PO Box 14480, Salem, Oregon 97309-0405. Your letter
must be mailed within 10 days of the mailing date of this request. If the division
grants this request, you may lose all or part of your benefits.”

(b35) -The divisiendirector shal-will prompthy-make a decision on a request to reduce
benefits and notify the parties of the decision. The insurer’s failure to comply with one or
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more of the requirements addressed in this rule may be grounds for denial of the request
to reduce benefits.

Statutory authority: ORS 656.325, 656.704, and 656.726(4)

Statutes implemented: ORS 656.325, 656.704, and 656.726(4)

Hist: Amended 12-1-2009 as WCD Admin. Order 09-057, eff. 1-1-2010

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-060-0135 Injured Worker, Worker’s Representative-Attorney Responsible to Assist
in Investigation; Suspension of Compensation and Notice to Worker

(1) Worker’s responsibility to assist in investigation.

A worker must submit to and fully cooperate with in person or telephone interviews and
other formal or informal information gathering techniques reasonably requested by the
insurer. Interviews may be recorded on audio or video by one or more of the parties if prior
written notice is given of the intent to record an interview.

(2) Request to suspend compensation.

-The insurer may request for the director to suspend compensation by order wM‘hen the
worker refuses or fails to cooperate in an investigation of an initial claim for compensation, a
claim for a new medical condition, a claim for an omitted medical condition, or an
aggravation claim as required by ORS 656.262(14), under the following conditions:;

{4 Fersuspension-of-benefits-to-be-granted-underthis-reletThe insurer must notify the

worker in writing that an interview or deposition has been scheduled, or of other
investigation requirements:

—ahd-must-give-the-worker-at-least- 14-days-to-cooperate—(A) The notice must be sent
to the worker and copied to the worker’s attorney, if anyrepresented, anard must

contain the following:
(i) adwvise-the-workeroftThe date, time and place of the interview;
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(i) andferaAny other reasonable investigation requirements;-

tThat the interview, deposition, or any other investigation requirements are related
to the worker’s compensation claim; and-

(iv) Fhe-netice-must-alse-containtThe following statement in prominent or bold
face type:

“The workers’ compensation law requires injured workers to cooperate and
assist the insurer or self-insured employer in the investigation of claims for
compensation. Injured workers are required to submit to and fully cooperate
with personal and telephonic interviews and other formal or informal
information gathering techniques. If you fal-tedo not reasonably cooperate
with the investigation of this claim, payment of your compensation benefits
may be suspended and your claim may be denied in accordance with ORS
656.262 and OAR 436-060.”

(B) If the insurer contracts with a third party to investigate the claim, the notice must
be on the insurer’s stationery and must meet the requirements of this section; and

(C) The worker must be given 14 days to cooperate with the notice.

(5b) The director will consider requests to authorize suspension of benefits only after the
worker has been given at least 14 days to cooperate with the notice under subsection (a)
of this rule; and under the following conditions:

(A) The director will only consider requests in claims on which no acceptance or
denial has been issued;

(B) The worker must have the opportunity to submit information disputing the
insurer’s request for suspension of compensation before the director will issue an
order;

(C) The director may determine whether special circumstances exist that would not
warrant suspension of compensation for failure to cooperate with an investigation;

(D) The insurer must make the request to suspend beneflts to the d|rector in wntlnq,
and must he-req ; ,

A A
&HMMW send Ara copy of the request |ncIud|ng aII attachments
must-be-sent-simultaneously to the worker and the worker’s attorney, if any by

registered or certified mail or by personal service:;

(E) The insurer’s request must include the following information sufficient to show
the worker’s failure to cooperate:

(ai) That the insurer requests suspension of benefits under ORS 656.262(15) and
this rule;
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(bii) Documentation of the specific actions of the worker or worker’s

representative-attorney that prompted the request;
(eiii) Any reasons given by the worker for failure to comply, or a statement that

the worker has not given any reasons;-whichever-is-appropriate;

(giv) A copy of the notice required in section (42) of this rule; and

(ev) All other pertinent information, including, but not limited to, a copy of the
claim for a new or omitted condition when that is what the insurer is
investigating;-

(6C)- After receiving the insurer’s request to suspend benefits, as-reguired-in-section{(5)-of
this-rule-the divistondirector will prempthy-notify all parties that:

(A) the-The worker’s benefits will be suspended in five working days unless:

(i) the-The worker or the worker’s attorney contacts the division by telephone or
mails a letter documenting that the failure to cooperate was reasonable; -or

(i) urlesstThe insurer notifies the division that the worker is now cooperating-;

(B) Fhe-notice-of the-division-will-alse-advise-that- Tthe insurer’s obligation to accept

or deny the claim within 60 days is suspended unless the insurer’s request is filed
with the division after the 60 days to accept or deny the claim has expired-;=

(d) €A-If the worker cooperates after-the-thsurer-hasrequested-suspensionwithin five days

of the director’s notice under subsection (¢), the insurer must notify the divisien-director
immediately to withdraw the suspension request. Upon receiving the insurer’s
notification:-

(A) The divisten-director will notify all the parties_of the withdrawal-; and

-(B) The director may issue aAn order may-be-issued-identifying the dates during
which the insurer’s obligation to accept or deny the claim was suspended;-

(8e) If the worker contacts the divisions and documents the failure to cooperate was
reasonable within five days of the director’s notice under subsection (¢), the
divistondirector will not suspend payment of compensation. However, an order may be
issued identifying the dates during which the insurer’s obligation to accept or deny the
claim was suspended; and-

(9f) If the worker has not_cooperated with the investigation, or documented that the
failure to cooperate was reasonable within five days of the director’s notice under
subsection (¢), the divisien-director will issue an order suspending all or part of the
payment of compensation to the worker--:

(A) The suspension of compensation will be effective from the fifth working day after

the date of the director’s notice is-previded-by-the-division-asreguired-byunder
subsection (c){6)-efthis-rule., and -Fhe-suspension-of-compensation-shal-will remain

in effect until the worker cooperates with the investigation:;
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(B) If the Fhe-worker begins cooperating with the investigation, the ard-insurer must
notify-the-division-reinstate the worker’s benefits immediatelyimmediately; or-when
the-worker-cooperates-with-the-investigation:

(C) If the worker makes no effort to reinstate-compensationcooperate within 30 days
of the date of the notice, the insurer may deny the claim under ORS 656.262(15) and
OAR 436-060-0140(10).

(263) Request for penalty against worker’s attorney.

UnderORS-656.262(14)aAn insurer whe-that believes-believes that a worker’s attorney’s
unwillingness or unavailability to participate in an interview is unreasonable may notify the
director in writing and the divistendirector will consider assessment of a civil penalty against
the attorney of not more than $1,000.

(a) The worker’s attorney must have the opportunity to dispute the allegation prier
tebefore the-isstance-ef-a penalty is assessed.

Netice-under-this-section-must-be-sent-to-the-division—(b) A copy of the notice must be

sent simultaneously to the worker and the worker’s attorney. Notice to the division by the
insurer must contain the following information:

(@A) What specific actions of the attorney prompted the request;
(bB) Any reasons given by the attorney for failing to participate in the interview; and
(eC) A copy of the request for interview sent to the attorney.

(334)_ Failure to comply with this rule.

Failure to comply with the requirements of this rule will be grounds for denial of the
insurer’s request. Any delay in requesting suspension under section (2) of this rule may result
in authorization being denied.

Statutory authority: ORS 656.704 and 656.726(4)

Statutes implemented: ORS 656.262-(Oregen-Laws-2009,-¢h-526), 656.704, 656.726(4)
Hist: Amended 12-1-2009 as WCD Admin. Order 09-057, eff. 1-1-2010
See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-060-0137 Vocational Evaluations for Permanent Total Disability Benefits; and
Suspension of Compensation

(1)_Requests for vocational evaluations.

A worker receiving permanent total disability benefits must attend a vocational evaluation
reasonably requested by the insurer or the director.-

(2) Allowed number of vocational evaluations.

The insurer may request no more than three separate vocational evaluations without

authorization from the director. —exeep%asgmwde&under—th;&ml&

ﬁ%st—rem&est—authen—zaﬂen—i%m—th&d%lnsurers that fa|I to #Fst—Fequestobtam
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authorization -from the director for additional vocational evaluations may be assessed a civil
penalty.

(a) Fhe-proecess-forTo requestting authorization_the insurer must: is-as-feHows:

(8A) Fhensurer-must-sSubmit a written request for authorization-te-the-directorin-a
fe%—%d—fenmt—as—p%esenbed—by—m&elm that —which-includes-butis-notlimited

(i) the-The reasons for an additional vocational evaluation;
(ii) Tthe conditions to be evaluated;
(iii) The dates, times, places, and purposes of previous evaluations;

(iv) Ceopies of previous vocational evaluation notification letters to the worker;
and

(v) any-Any other information requested by the director;;-and

(bB) PFhe-insurermustprovide a copy of the request to the worker and the worker's
attorney, if any.

(3b) The director will review the request and determine if additional information is
needed.

-(A) Upon receipt of a request for additional information from the director, the parties
will have 14 days to respond.

(B) If the parties do not provide the requested information, the director will approve
or disapprove the request for authorization based on available information.

(4c) The director’s decision approving or denying more than three vocational evaluations

may be appealed to the Hearings Division-ef-the-Workers-Compensation-Beard within 60
days of the order.

(5d) -For purposes of determining the number of insurer required vocational evaluations,
any evaluations scheduled but not completed are not counted as a statutory vocational
evaluation.

(#3)_Notice to worker.

The insurer must notify the worker of the evaluation retice-must-be-sent-to-the-weorker-at
least 10 days priertebefore the date of evaluation.

(a) The notice sent for each evaluation, including these-whichevaluations that have been
rescheduled, must contain the following:

(@A) The name of the vocational assistance provider or facility;
(bB) A statement of the specific purpose for the evaluation;

436-060-0137 Page 64 436-060-0137



ORDER NO. 16-XXX
DEPARTMENT OF CONSUMER AND BUSINESS SERVICES
WORKERS’ COMPENSATION DIVISION
Proposed CLAIMS ADMINISTRATION

(eC) The date, time and place of the evaluation;

(dD) The first and last name of the attending physician or authorized nurse
practitioner or a statement that there is no attending physician or authorized nurse
practitioner, whichever is appropriate;

(eE) If applicable, confirmation that the director has approved the evaluation;

(fF) Notice to the worker that the reasonable cost of public transportation or use of a
private vehicle will be reimbursed; when necessary, reasonable cost of child care,
meals, lodging and other related services will be reimbursed; a request for
reimbursement must be accompanied by a sales slip, receipt or other evidence
necessary to support the request; should an advance of costs be necessary for
attendance, a request for advancement must be made in sufficient time to ensure a
timely appearance; and

(gG) The following notice in prominent or bold face type:

“You must attend this vocational evaluation. If there is any reason you cannot
attend, you must tell the insurer as soon as possible before the date of the
evaluation. If you fa-tedo not attend or faHtedo not -cooperate, or do not have
a good reason for not attending, your compensation benefits may be suspended
in accordance with the workers’ compensation law and rules, ORS 656.206 and
OAR 436-060. If you have questions about your rights or responsibilities, you
may call the Workers’ Compensation Division at 1-800-452-0288 or the
Ombudsman for Injured Workers at 1-800-927-1271.”

(b) The insurer may contract with a third party to schedule vocational evaluations. If the
third party notifies the worker of a scheduled evaluation on behalf of the insurer, the third
party must send the notice on the insurer’s stationery and the notice must meet the
requirements of this section.

(84) Reimbursements of costs.

The insurer must pay the costs of the vocational evaluation and related services reasenably
necessary to allow the worker to attend the evaluation, including a reasonable cost of public
transportation or use of a private vehicle, and when necessary, a reasonable cost of child care,
meals, lodging and other related services. Child care costs reimbursed at the rate prescribed
by the State of Oregon Department of Human Services, comply with this rule.

(95) Suspension of compensation.

When the worker refuses or fails to attend, or otherwise obstructs, a vocational evaluation
reasonably requested by the insurer or the director-unrder-ORS-656:206, the divisiendirector
may suspend the worker’s compensation_by order, under the following conditions:-

££6)-(a) The insurer must send the request for suspension to the division. A copy of the
request, including all attachments, must be sent simultaneously to the worker and the
worker’s attorney by registered or certified mail or by personal service;=

(b) The request must include the following information:
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(@A) That the insurer requests suspension of benefits under ORS 656.206 and OAR
436-060-0137;

(bB) What specific actions of the worker prompted the request;

(eC) The dates of any prior vocational evaluations the worker has attended and the
names of the vocational assistance provider or facilities, or a statement that there have
been no prior evaluations, whichever is appropriate;

(gD) A copy of any approvals given by the director for more than three vocational
evaluations, or a statement that no approval was necessary, whichever is appropriate;

(eE) Any reasons given by the worker for failing to attend, whether or not the insurer
considers the reasons invalid, or a statement that the worker has not given any
reasons, whichever is appropriate;

(fF) The date and with whom failure to comply was verified. Any written verification
of the worker’s refusal to attend the vocational evaluation received by the insurer
from the worker or the worker’s representative-attorney will be sufficient
documentation with which to request suspension;

(gG) A copy of the letter required in section (#3) of this rule and a copy of any
written verification received under subsection-paragraph (26F) of this subsection{f};

(kH) Any other information whieh-that supports the request; and

(#) The following notice in prominent or bold face type:

“Notice to worker: If you think this request to suspend your compensation is
wrong, you should immediately write to the Workers’ Compensation Division,
350 Winter Street NE, PO Box 14480, Salem, Oregon 97309-0405. Your letter
must be mailed within 10 days of the mailing date of this request. If the division
grants this request, you may lose all or part of your benefits.”

(&2c) -If the divisiondirector suspends compensation:

(A) the-The suspension will be effective from the date the worker fails to attend a
vocational evaluation or such other date the divisiondirector deems-determines is
appropriate until the date the worker attends the evaluation;:

(B) The worker is not entitled to compensation during or for the period of suspension;

(33C) The insurer must assist the worker to meet requirements necessary for the
resumption of compensation payments. When the worker has attended the vocational
evaluation, the insurer must verify the worker’s participation and resume
compensation effective the date of the worker’s compliance; -
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(34D) -The diwvisiendirector may alse:

@-Mmodify or set aside the suspension order before or after filing of a request for
hearing;

(bE) The director may Order-order payment of compensation previously suspended
where the divisiendirector finds the suspension to have been made in error; erand

(eF)_The director may Rreevaluate the necessity of continuing a suspension;:

(d) If the insurer fails to comply with this rule, the director may deny the request for
suspension. Any delay in requesting suspension may result in suspension being denied or
the date of suspension being modified; and

(25e)_-A suspension order becomes final unless, within 60 days after the date of mailing
of the order, a party files a request for hearing on the order with the Hearings Division-ef

the-Weorkers Compensaton-Bouard,

Statutory authority: ORS 656.726

Statutes implemented: ORS 656.206)

Hist: Amended 12-1-2009 as WCD Admin. Order 09-057, eff. 1-1-2010

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-060-0140  Acceptance or Denial of a Claim
(1)_Claim investigations.

-The insurer is required to conduct a “reasonable” investigation based on all available
information in aseertatring-determining whether to deny a claim.

(a) A reasonable investigation is whatever steps a reasonably prudent person with
knowledge of the legal standards for determining compensability would take in a good
faith effort to ascertain the facts underlying a claim, giving due consideration to the cost
of the investigation and the likely value of the claim.

(2b) In determining whether an investigation is reasonable, the director will only look at
information contained in the insurer’s claim record at the time of denial. The insurer may
not rely on any fact not documented in the claim record at the time of denial to establish
that an investigation was reasonable.

(32) Notice to worker.

The insurer must give the elatmantworker written notice of acceptance or denial of a claim
within_the following time frames:

(a)_For claims with a date of injury before January 1, 2002, within -90 days after-of:

(A) the-The employer’s notice or knowledge of an initial claim;

(B) ertThe insurer’s receipt of a form-Form 827 signed by the worker or the worker’s
representativeattorney, and the worker’s attending physician indicating an
aggravation claim; or
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(C) written-Written notice of a new medical condition claim;-ferelaims-with-a-date-of
— ) , ;

(b)_For claims with a date of injury on or after January 1, 2002, within 60 days after:

(A) the-The employer’s notice or knowledge of an initial claim

(B) -erthThe insurer’s receipt of a form-Form 827 signed by the worker or the
worker’s representative-attorney and the worker’s attending physician indicating an
aggravation claim; or

(C) written-Written notice of a new medical or omitted condition claim; or

e elaims with.a.date 6E ini : | ;

(c) For claims with any date of injury, if 90-days-afterthe-employer’snotice-or
knewledge-ofthe-claim-if-the worker challenges the location of an independent medical
examination under OAR 436-010-0265 and the challenge is upheld, regardless-of-the-date

ofjurywithin 90 days after the employer’s notice or knowledge of the claim.
(43) Penalty for untimely acceptance and denials.

The director may assess a penalty under OAR 436-060-0200 against any insurer delinquent
in accepting or denying a cIa|m beyond the days-time frame requwed +r+under sectlon (32) of
this rule-in-e aly a 3 IRy

guarter:
(54) Notice of acceptance.

A notice of acceptance must comply W|th ORS 656 262(6)(b) and thertes-of-Practice-and

asesH aw,-OAR chapter 438-. It
must 1nclude a current malhng date, be addressed to the worker be copied to the worker’s
representativeattorney, if any, and the worker’s attending physician, and describe to the
worker:

(a) What conditions are compensable;
(b) Whether the claim is disabling or nondisabling;

(c) The Expedited Claim Service, of hearing and aggravation rights concerning
nondisabling injuries including the right to object to a decision that the injury is
nondisabling by requesting the insurer review the status;

(d) The employment reinstatement rights and responsibilities under ORS chapter 659A,;

(e) Assistance available to employers from the Reemployment Assistance Program under
ORS 656.622;

(f) That claim related expenses paid by the worker must be reimbursed by the insurer
when requested in writing and accompanied by sales slips, receipts, or other reasonable
written support, for meals, lodging, transportation, prescriptions and other related
expenses. The worker must be advised of the two year time limitation to request
reimbursement as provided in OAR 436-009-0025(4) and that reimbursement of expenses
may be subject to a maximum established rate;
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(9) That if the worker believes a condition has been incorrectly omitted from the notice of
acceptance, or the notice is otherwise deficient, the worker must first communicate the
objection to the insurer in writing specifying either that the worker believes the condition
has been incorrectly omitted or why the worker feels the notice is otherwise deficient;

and

(h) That if the worker wants the insurer to accept a claim for a new medical condition, the
worker must put the request in writing, clearly identify the condition as a new medical
condition, and request formal written acceptance of the condition.

(56) Notice of acceptance, fatal claims.

In the case of a ©On-fatal claims, the notice must be addressed “to the estate of”’ the worker
and the requirements -of subsection (54)(a) through (h) of this rule shal-must not be
included.

(¥6) Initial, updated, and modified notices of acceptance.

(a) The first acceptance issued on the claim must contain the title “Initial Notice of
Acceptance” near the top of the notice. Any notice of acceptance must contain all
accepted conditions at the time of the notice.

(b) When an insurer closes a claim, it must issue an “Updated Notice of Acceptance at

Closure under OAR 436- 030 0015. Addmenauy—whet#eepemngeelalm—theneueeef

correct an omission Or error in an “Updated Notlce of Acceptance at Closure under
OAR 436-030-0015(1)(c)(D), the insurer must add the word “Corrected” to the notice.

(_L . ) aala’ 1
medw&k%e%hepmfeﬁﬂaﬂeneh&nges—An insurer must issue a “Modlﬁed Notice of
Acceptance” (MNOA) when-they the insurer:

(@A) Accepts a new or omitted condition: on a nondisabling claim, while a disabling
claim is open or after claim closure;

(bB) Accepts an aggravation claim;
(eC) Changes the disabling status of the claim; or

(¢D) Amends a notice of acceptance, including correcting a clerical error, except for
an error or omission on an “Updated Notice of Acceptance at Closure.”

(79) Acceptance of new or omitted conditions.

When an insurer accepts a new or omitted condition on a closed claim, the insurer must
reopen the claim and process it to closure under ORS 656.262 and 656.267. When a claim is
reopened, the notice of acceptance must specify the conditions for which the claim is being

reopened.
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(268) Notice of denial to worker.

-A notice of denial must comply with the-rules-of Practice-and-Procedurefor Contested-Cases
under-the- Workers™CompensationLaw,-OAR chapter 438, and must:

(a) Specify the factual and legal reasons for the denial, including the worker’s right to
request a Wworker Rrequested Mmedical Eexamination and a specific statement
indicating if the denial was based in whole or part on an independent medical
examination, under ORS 656.325, and one of the following statements, as appropriate:

(A) “Your attending physician agreed with the independent medical examination
report”;-6f

(B) “Your attending physician did not agree with the independent medical
examination report”; or

(C) “Your attending physician has not commented on the independent medical
examination report”; ane

(b) Inform the worker of the Expedited Claim Service and of the worker’s right to a
hearing under ORS 656.283:-

(c) If the denial is under ORS 656.262(15), it must inform the worker that a hearing may
occur sooner if the worker requests an expedited hearing under ORS 656.291; and-

(d) If paragraph (£68)(a)(B)_of this rule-abeve applies, the denial notice must also include
the division’s Wweb-site address and toll free phone Infeline-number for the worker’s use
in obtaining a brochure about the Wworker Rrequested Mmedical Eexamination.

(932) Notice of denial to provider of medical services and health insurance.

The insurer must send notice of the denial to each provider of medical services, and health
insurance_as defined under ORS 731.162, when compensability of any portion of a claim for
medical services is denied when any of the following applies:

(a) The denial is sent to the worker;

(b) Within 14 days of receipt of any billings from medical providers not previously
notified of the denial. The notice must advise the medical provider of the status of the
denial; or

(c) Within 60 days of the date when compensability of the claim has been finally
determined or when disposition of the claim has been made. The notification must
include the results of the proceedings under ORS 656.236 or 656.289(4) and the amount
of any settlement.

(102) Payment of compensation.

The insurer must pay compensation due under ORS 656.262 and 656.273 until the claim is
denied, except where there is an issue concerning the timely filing of a notice of accident as
provided in ORS 656.265(4). The employer may elect to pay compensation under this section
in lieu of the insurer doing so. The insurer must report to the division payments of
compensation made by the employer as if the insurer had made the payment.
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(113)_Medical benefits and funeral expenses.

Compensation payable to a worker or the worker’s beneficiaries while a claim is pending
acceptance or denial does not include:

(a) tThe costs of medical benefits; or

(b) burialThe cost of final disposition of the body or funeral expenses.

Statutory authority: ORS 656-704-and-656.726(4)

Statutes implemented: ORS 656.262-(Oregen-Laws-2009,-¢h-526), 656.325, 656-704; and 656.726(4)
Hist: Amended 12-1-2009 as WCD Admin. Order 09-057, eff. 1-1-2010

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-060-0147  Worker Requested Medical Examination
(1)_Eliqibility.
The director shal-will determine the worker’s eligibility for a VW worker Rrequested
Mmedical Eexamination {Exam)-under ORS 656.325(1). The worker is eligible for an exam
if:
(a) the-The worker has made a timely request for a Workers” Compensation Board
hearing on a denial of compensability as required by ORS 656.319(1)(a); anéd

(b) the-The denial was based on one or more {independent Mmedical Eexamination
reports; and

(c) with-which-the-The attending physician or authorized nurse practitioner disagreeddid
not concur with the report or reports.

(2) Request for exam.

The worker must submit a request for the exam to the direeterdivision. A copy of the request

must be sent simultaneously to the insurer-er-self-insured-employer. The request must
include:

(a) The name, address, and claim identifying information of the injured-worker;

(b) A list of physicians, including name{s} and address{es}, who have previously provided
medical services to the worker on theis claim, or who have previously provided medical
services to the worker related to the claimed condition{s);

(c) The date the worker requested a hearing and a copy of the hearing request;
(d) A copy of the insurer’s denial letter; and

(e) Document(s} that demonstrate that the attending physician or authorized nurse
practitioner did not concur with the independent medical examination report_or reports{s).

(3) Required documentation.

The insurer must; upen-written-notice-from-the-werker-mail to the director no later than the

14th day following the insurer’s receipt of the worker’s request, the names and addresses of
all physicians or nurse practitioners who have:

(a) Acted as the worker’s attending physician or authorized nurse practitioner;

436-060-0147 Page 71 436-060-0147


http://www.cbs.state.or.us/wcd/policy/rules/436_history.pdf

ORDER NO. 16-XXX
DEPARTMENT OF CONSUMER AND BUSINESS SERVICES
WORKERS’ COMPENSATION DIVISION
Proposed CLAIMS ADMINISTRATION

(b) Provided medical consultations or treatment to the worker;

(c) Examined the worker at an independent medical examination_requested by the insurer
under ORS 656.325; or

ds on theis claim.-Ferthepurpese-of this-rule;

Nan
O

(4)_Penalty for failure to provide documentation.

Failure to provide the required documentation described in section (3) of this rule in a timely
manner wi-may subject the insurer to civil penalties under OAR 436-060-0200.

(5)_Selection of physicians.

The director will notify all parties in writing of the physician selected, or will provide the
worker or the worker’s representative-attorney a list of appropriate physicians.

{6)-If the director provides a list of physicians, the following applies:
(a) The worker’s or the worker’s representative’s-attorney’s response must be in writing,
signed, and reeeived-bydelivered to the director within terbusiness14 -days of the
mailing date of previding-the list:;

(b) The worker or the worker’s ive-attorney may eliminate the name of one
physician from the list:;

(c) If the worker or the worker’s representative-attorney does not respond as provided in
this section, the director will select a physician-; and

(d) The director will notify the parties in writing of the physician selected.
(#6)_Scheduling the exam.

The worker or the worker’s-legal representative-attorney shalb-must schedule the exam with
the selected physician and notify the insurer and the Workers’ Compensation Board of the
scheduled exam date within 14 days of the notification date in_section (65) of this rule. An
unrepresented worker may consult with the trjured-Werker-Ombudsman for Injured Workers
for assistance.

(87) Required medical records.

The insurer must send the physician the worker’s complete medical and diagnostic record on
this-the claim and the original questions asked of the independent medical examination{s)
physician{s} no later than 14 days priertebefore the date of the scheduled exam. If the
diagnostic records are not in the insurer’s possession, the insurer must request that the
medical provider send the diagnostic records to the selected physician at least 14 days prier
tebefore the scheduled exam.

(98) Exam questions.

The worker, or the worker’s representativeattorney, shal-must communicate questions
related to the compensability denial in writing to be answered by the physician at the exam to
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the physician at least 14 days priertebefore the scheduled date of the exam. An
unrepresented worker may consult with the trjuredWeorker-Ombudsman for Injured Workers
for assistance.

(209)_Physician’s response.

Upon completion of the exam the physician must address the original independent medical
examination{s)} questions and the questions from the worker or the worker’s representative
attorney under section (98) of this rule and send the report to the worker’s legat

representativeattorney, if any, or the worker, and the insurer within 5-werkingl4 days.
(3210)_Payment of physician.

The insurer must pay the physician selected under this rule in accordance with OAR 436-
009. Behivery-of-mMedical services to irjured-workers shal-bemust be delivered in
accordance with OAR 436-010.

(3211)_Failure to attend exam.

If the worker faHs-tedoes not attend the scheduled Wworker Rrequested Mmedical Eexam,
the insurer must pay the physician for the missed examination under OAR 436-009-
0010(13). The insurer is not required to pay for another exam#nration unless the worker did
not attend the missed examination for reasons beyond the worker’s reasonable control.

(3312) Reimbursement for services.

The insurer must reimburse the worker for all necessary related services under ORS
656.325(1).

Statutory authority: ORS 656-704-and-656.726(4)

Statutes implemented: ORS 656.325(1);

Hist: Amended 12-1-2009 as WCD Admin. Order 09- 057 eff. 1-1-2010

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-060-0150 Timely Payment of Compensation
(1)_General.

Benefits are deemed-considered paid when addressed to the last known address of the worker
or beneficiary and deposited in the U.S. Mail, or when funds are transferred to a financial
institution for deposit in the worker’s or beneficiary’s account by approved electronic
equivalent. Payments due on a weekend or legal holiday under ORS 187.010 and 187.020
may be paid on the last working day before, or the first working day after, the weekend or
legal holiday. Subsequent payments may revert back to the payment schedule in place before
the weekend or legal holiday.

(2) Holidays.

For the purpose of this rule, legal holidays in the State of Oregon are:
(a) Each Sunday;
(b) New Year’s Day on January 1;
(c) Martin Luther King, Jr.’s Birthday on the third Monday in January;
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(d) Presidents Day, for the purpose of commemorating Presidents Washington and
Lincoln, on the third Monday in February;

(e) Memorial Day on the last Monday in May;

() Independence Day on July 4;

(9) Labor Day on the first Monday in September;

(h) Veterans Day on November 11;

(1) Thanksgiving Day on the fourth Thursday in November; ané

(j) Christmas Day on December 25.

(k) Each time a holiday, other than Sunday, falls on Sunday, the succeeding Monday-is-a
legat-holiday-;

(1) Each time a holiday falls on Saturday, the preceding Friday-is-alegal-hoehiday-; and

(DN-AdditionaHegal-holidays-include eEvery day appointed by the Governor as a legal
holiday and every day appointed by the President of the United States as a day of

mourning, rejoicing or other special observance only when the Governor also appoints
that day as a holiday.

(3) Withheld compensation.

Compensation withheld under ORS 656.268(13) and (14), and ORS 656.596(2), will not be
considered late if the insurer notifies the worker in writing why benefits are being withheld
and the amount that must be offset before any further benefits are payable.

(34) Timely payment of temporary disability.

Flrst payment of tlmeJesstemporarv dlsabllltv compensatlon must be timely. An-insurer’s

28 ) pely—The director may
assess a penalty under OAR 436 060- 0200 agalnst an insurer #alhnethat does not- make the
first payment of temporary disability under the time frames of this section, or does not

accurately report timeliness of first payment informationbelow-these-nerms-during-any

&) FimelyThe first payment of temporary disability benefits means-the-thsurer-has-made
payment-must be made no later than the 14th day after:

(@A) The date of the employer’s notice or knowledge of the claim and of the worker’s
disability, if the attending physician or authorized nurse practitioner has authorized
temporary disability compensation. Temporary disability accrued before the date of
the employer’s notice or knowledge of the claim-wilbe is due within 14 days of
claim acceptance;

436-060-0150 Page 74 436-060-0150



ORDER NO. 16-XXX
DEPARTMENT OF CONSUMER AND BUSINESS SERVICES
WORKERS’ COMPENSATION DIVISION
Proposed CLAIMS ADMINISTRATION

(bB) The date the attending physician or authorized nurse practitioner authorizes
temporary disability, if the authorization is more than 14 days after the date of the
employer’s notice or knowledge of the claim and of the worker’s disability;

(eC) The start of authorized vocational training under ORS 656.268(10), if the insurer
has previously closed the claim;

(dD) The date the insurer receives medical evidence supported by objective findings
that shows the worker is unable to work due to a worsening of the compensable
condition under ORS 656.273;

(eE) The date of any divisten-director’s order, including, but not limited to, a
reconsideration order, that orders payment of temporary disability. If the insurer has
appealed a reconsideration order, the appeal stays payment of temporary disability
benefits except those that accrue from the date of the order, under ORS 656.313;

(Ff) The date of a notice of claim closure issued by the insurer that finds the worker
entitled to temporary disability;

(gG) The date a notice of closure is set aside by a reconsideration order;

(kH) The date any litigation authorizing retroactive temporary disability becomes
final. Temporary disability accruing from the date of the order must begin no later
than the 14th day after the date the order is filed. For the purpose of this rule, the
“date the order is filed” for litigation from the Workers” Compensation Board is the
signature date, and from the courts, it is the date of the appellate judgment;

(¥) The date the divisiendirector refers a claim to the insurer for processing under
ORS 656.029;

(}J) The date the divisiondirector refers a noncomplying employer claim to an
assigned claims agent under ORS 656.054;-o¢

(kK) The date a claim disposition_agreement is disapproved by the Worker’s
Compensation Board or Administrative-Law-Judgeadministrative law judge, if

temporary disability benefits are otherwise due;
(L) The date the divisiendirector designates a paying agent under ORS 656.307;

(mM) The date a claim is reclassified from nondisabling to disabling, if temporary
disability is due and payable; andor

(rN) The date an insurer voluntarily rescinds a denial of a disabling claim.

(b) Subsequent payments of temporary disability benefits must:{6}

(A) Femporary-disabiity-must-be-paid-to-within-seven-days-of the-date-of pay
made -at least once each 14 days, unless the employer is making payments under
OAR 436-060-0020(1) and the payments are made concurrently with the payroll
schedule of the employer; and-

(B) Include all benefits due for the period ending no more than seven days before the
payment date;
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(7)_Timely payment of permanent disability.

(a) The first payment of Permanent-permanent disability must be paid no later than the
30th day after:

(@A) The date of a notice of claim closure issued by the insurer;

(bB) The date of any litigation order that orders payment of permanent total
disability. Permanent total disability benefits accruing from the date of the order must
begin no later than the 30th day after the date the order is filed. For the purpose of
this rule, the “date the order is filed” for litigation from the Workers’ Compensation
Board is the maiting-signature date, and from the courts, it is the date of the appellate
judgment;

(eC) The date of any divisiendirector’s order, including, but not limited to, a
reconsideration order, that orders payment of compensation for permanent disability;
(¢D) The date any litigation order authorizing permanent partial disability becomes
final;

(eE) The date a claim disposition_agreement is disapproved by the Workers’

Compensation Board or Administrative-Law-Judgeadministrative law judge, if
permanent disability benefits are otherwise due; or

(fF) The date authorized training ends if the worker is medically stationary and any
previous award remains unpaid, under ORS 656.268(10) and OAR 436-060-
0040(32).

(b) Subsequent payments of permanent disability must be made on a reqular and
predictable monthly schedule.

(A) The insurer may adjust the monthly payment schedule, but must inform the
worker or beneficiary before making the adjustment.

(B) No payment period may exceed one month without the director’s approval.

(8) Timely payment of fatal benefits.

(a) The first payment of fFatal benefits_ under ORS 656.204 must be paid no later than the
30th day after:

(@A) The date of a notice of acceptance issued by the insurer; or

(bB) The date of any litigation order which orders fatal benefits. Fatal benefits
accruing from the date of the order must begin no later than the 30th day after the
date the order is filed. For the purpose of this rule, the “date the order is filed” for
litigation from the Workers” Compensation Board is the mating-signature date, and
from the courts, it is the date of the appellate judgment.
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{9)-(b) Fhe-insurer-must-make-sSubsequent payments of permanent-disabiity-and-fatal
benefits must be made on a reqular and predictable monthly schedule.ir-menthly

seguence-
(A) The insurer may adjust the monthly payment datesschedule, but must inform the
beneficiary before making the adjustment.

(B) No payment period may exceed one month without the divisior’s-director’s prior
approval.

(10)ta) Notice to worker or beneficiary regarding payments.

The insurer must provide an explanation in writing to the worker or beneficiary when the
benefit amount, time period covered, or payment schedule changes, and must:

(a) When-paying-temperary-disabiity-benefits-the-insurer-must-nNotify the worker or
beneficiary in writing of the specific purpose efthepayment-and the time period_covered
by thatthe-each payment of temporary disability benefits-covers; and-

(bb) When . M
must-nNotify the Worker or benef|C|ary in ertlng of the speC|f|c purpose of the payment
the schedule of future payments, and the time period each payment will cover with the
first payment of permanent disability or fatal benefits. The insurer is not required to

provide an explanation in writing with each subsequent permanent disability or fatal
benefit payment.

(11)_Maintenance of records.

The insurer must maintain records of compensation paid for each claim where-in which
benefits are due and payable.

(12) Request for reimbursement.

If the worker submits a request for reimbursement of multiple items and full reimbursement
is not made, the insurer must provide specific reasons for non-payment or reduction of each
item.

(13) Claim disposition agreements.

Raymentefa-Any amounts due under a cElaim Bispesitien-disposition Agreement
agreement must be paid made-no later than the 14th day after the Workers’ Compensation

Board or Administrative-Law-Judgeadministrative law judge mais-provides notice of its

approval_under OAR 438-009-0028-of the-agreement-te-the-parties, unless otherwise stated in
the agreement.

(14)_Claims under other jurisdictions.

Under-ORS-656-126(6)-w\When_a worker has a claim under the workers’ compensation law
of another state, territory, province or foreign nation for the same injury or occupational
disease as the claim filed in Oregon:
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(a) The worker is entitled to the full amount of compensation due under Oregon law;

(b) The total amount paid or awarded under the other jurisdiction’s law must be credited
against the compensation due under Oregon law;

(c) If -Oregon compensation is more than the compensation_paid or awarded under

anether-the other jurisdiction’s law, ferthe-samehjury-or-eceupational-disease-or

compensation paid the worker under another law is recovered from the worker-fer-the

same-injury-er-eccupational-disease, the insurer must pay any unpaid compensation to the

worker up to the amount required by the claim under Oregon law;

(d) Upon learning that the worker has a claim under the jurisdiction of another workers’
compensation law, the insurer must request written documentation of the amount paid or
awarded to the worker; and

(e) Payment under this section is due within 14 days of receipt of written documentation
supporting the underpayment of Oregon compensation.

Statutory authority: ORS 656-704-and-656.726(4)
Statutes implemented: ORS 656.126, 656.262(4), 656.268(10), 656.273, 656.278, 656.289, 656.307, and 656.313-656-704and

656.726(4)
Hist: Amended 12-1-2009 as WCD Admin. Order 09-057, eff. 1-1-2010
Amended 10/12/15 as WCD Admin. Order 15-062, eff. 1/1/16

436-060-0153 Electronic Payment of Compensation
(1)_General.

An insurer may pay benefits through a direct deposit system, automated teller machine card
or debit card, or other means of electronic transfer if the worker voluntarily consents.

(a) The worker’s consent must be obtained priertobefore initiating electronic payments.

(b)The consent ard-may be written or verbal. The insurer must provide the worker a
written confirmation when consent is obtained verbally.

(c) The worker may discontinue receiving electronic payments by notifying the insurer in
writing.

(d) An employer making payments under OAR 436-060-0020(1) may assume the worker
consents to having benefits paid through a direct deposit system if that is the method the
employer usually uses to pay the worker’s wages.

(22) Cardholder agreement for ATM or debit cards.

The worker must receive a copy of the cardholder agreement outlining the terms and
conditions under which an automated teller machine card or debit card has been issued prior
tebefore or at the time the initial electronic payment is made.

(33)_Instrument of payment.

The instrument of payment must be negotiable and payable to the worker for the full amount
of the beneflt paid, Wlthout cost to the Worker ihewe#ker—mast—b&able%&mak&awmmal

Statutory authority: ORS 656.726(4)
Statutes implemented: ORS 656.262(4) and 84.013
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Hist: Amended 12-1-2009 as WCD Admin. Order 09-057, eff. 1-1-2010
See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-060-0155 Penalty to Worker for Untimely Processing
(1)_General.

unreasonably delays or unreasonably refuses to pay compensatron attorney y fees or costs, or
unreasonably delays acceptance or denial of a claim:

(a) The director may require the insurer to pay:

(A) A penalty of up to 25 percent of the amounts then due to the worker, determined
by the matrix attached to these rules in Appendix “B” and the following:

(i) When there are no “amounts then due” upon which to assess a penalty. no
penalty will be issued under this rule; and

(ii) If the worker has not provided sufficient information to assess a penalty, the
director may assess a civil penalty under OAR 436-060-0200 instead; and

(B) A fee to the worker’s attorney under ORS 656.262(11) and OAR 436-001-0420.

(b3) -For the purpose of this rule, and the matrix attached to these rules in Appendix “B,”;
a “violation” is: seetion;—“violationis-either:

(aA) The A-late payment or the nonpayment of any srngle payment dueL,—rn—Whreh

(bB) -A-A continuous renpayment-or-underpayment, such as with yearly cost of
living increases for temporary disability compensation. In the case of a continuous

underpayment %Wmmmmmtm@mm@mm

—Aall prior
underpayments WI|| be con5|dered as one V|olat|on regardless of when the first
underpayment occurred; or -

(C) The late issuance of an acceptance or denial notice under OAR 436-060-0140(2).
(2) Requests for penalties and attorney fees.

Requests for penalties and attorney fees under this rule must:

(a) Be made in writing;

(b) State, in the request, what benefits have been delayed or remain unpaid; and
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(c) Be mailed or delivered to the division within 180 days of the date of the alleged
violation. For the purposed of this rule, the date of the alleged violation is:

(A) For the late payment or nonpayment of any single payments, the date payment
was due;

(B) For a continuous underpayment, the date of the last underpayment; or

(C) For a late issuance of an acceptance or denial notice, the date the notice was due
under OAR 436-060-0140(2).

(43) Required response from the insurer.

When notified by the director that additional amounts may be due the worker as a penalty
under this rule;-:

(a) the-The insurer must respond in writing to the division::

(A) The response must include a reason for the delay, and any additional information
or documentation requested by the director;

(B) The response must be mailed or delivered to the division within 21 days of the
mailing date of the divisiondirector’s inquiry letter; and ;-with

(C) copies-Copies of the response, including any attachments, must be sent
simultaneously sent to the worker and the worker’s attorney, {if any-represented);-

(b) If an-the insurer fails to respend-er-meet the requirements of this section, the director

mav assess an addltlonal CIVI| penalty meweles&mnadequa{e—mspense{&g—f\%hng—te

(46) Jurisdiction over proceedings.

The director wil-has exclusive jurisdiction enby-considera-penalty-tssue-when re-the
assessment and payment of penalties and attorney fees -additionalamounts-described in ORS

656.262(11) isare the sele-only issues of any-the proceedings between the parties. The
director will not issue an order assessing a penalty or attorney fee under this rule when the
same parties have initiated proceedings before the Hearings Division.

(a) If the director receives a request for penalties and attorney fees under this rule, and is
aware of proceedings between the parties before the Hearings Division, the director will
refer the request to the Hearings Division.
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director has not been made aware of the proceeding before the Hearings Division and
issues a penalty order that becomes final, the director’s penalty will stand.

(58)_Timely payment of penalties.

Penalties ordered under this rule must be paid to the worker no later than the 30th day after
the date of the order, unless the order is appealed. If the order is appealed and later upheld,
the penalty will be due within 14 days of the date the order upholding the penalty becomes
final. If the insurer does not pay penalties in a timely manner the insurer will be subject to

civil penalties under OAR 436-060-0200.

(69) Dispute resolution.

-Disputes regarding unreasonable delay or unreasonable refusal to pay compensation,
attorney fees or costs, or unreasonable delay in acceptance or denial of a claim may be
resolved by the parties.

(a) In cases where the pa
parties—director has exclusive jurisdiction under section (4) of this rule, and the violation{s})
occurred within the last 180 days as described in_sub-aceerdanee-with-section (32)(c) of this
rule, then the parties must submit a stipulation to the division for approval. The stipulation
must specify:

(@A) The benefits, attorney fees, or costs delayed and the amounts;
(bB) The time period{s} involved;

(€C) If applicable, the name of the medical provider{s} and the date{s} of service{s}
relating to medical bills;

(éD) The amount of the penalty not to exceed 25 percent of the amount of compensation
delayed; and

(eE) The attorney fees, if applicable.

(b) Any other agreements between the parties to pay a penalty or attorney fee must have a
stipulation approved by the director to be acknowledged as a violation as it applies to the
matrix in Appendix “B” of these rules.

(26c) Payment of the-a penalty due under this section is due within 14 days after the date the
divistondirector approves the stipulation, unless otherwise stated in the stipulation. If the
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insurer does not pay penalties in a timely manner the insurer will be subject to civil penalties
under OAR 436-060-0200.

Statutory authority: ORS 656.262(11), 656.704, 656.726(4), and 656.745
Statutes implemented: ORS 656.262(11), and 656.704;

Hist: Amended 12-1-2009 as WCD Admin. Order 09- 057 eff. 1 1-2010
Amended 10/12/15 as WCD Admin. Order 15-062, eff. 1/1/16

436-060-0160 Use of Sight Draft to Pay Compensation Prohibited

Insurers shal-may not use a sight draft to pay any benefits or payments due a worker or

beneficiary under ORS chapter 656. Such-benefits-include-temporary-disability,permanent
cisabiity-andreimbursementof-costs-paid-directhy-by-the-worker

Statutory authority: ORS-656-704-and-656.726(4)

Statutes implemented: ORS-656-704-and-656.726(4)

Hist: Amended 10/2/02 as WCD Admin. Order 02-059, eff. 11/1/02

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-060-0170 Recovery of Overpayment of Benefits
(1)_Benefits paid a worker.

An itnsurers may only recover overpayment of benefits paid to a worker as specified by ORS

656.268(14), unless authority is granted by an Administrative-Law-Judgeadministrative law
judge or the Workers’ Compensation Board.

(2)_Benefits due a worker.

An itnsurers may recover an overpayment from any benefits currently due on any claim the
worker has with that insurer. The Hasurers-insurer must explain in writing the reason,_the
amount, and_the method of recovery to the worker and the worker’s attorney, if any, or to the
worker’s surviversbeneficiaries.

(3)_Permanent partial disability offsets.

When overpaid benefits are offset against monthly permanent partial disability award
payments, the insurer must recover the benefits recevery-shat-be-from the total amount of the
award. The insurer must pay out with-the remainder of the award beingpaid-eut-at 4.35 times
the temporary total disability rate, or at least -and-ne-less-than-$108.75, starting with the first
month’s payment.

Statutory authority: ORS 656-704-and-656.726(4);

Statutes implemented: ORS 656.268(132) and (14);-656-704.-and-656-726{4)
Hist: Amended 10/26/04 as WCD Admin. Order 04-064, eff. 1/1/05

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-060-0180 Designation and Responsibility of a Paying Agent
(1) For the purpose of this rule:
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(a) “Compensable injury” means an accidental injury or damage to a prosthetic appliance,
or an occupational disease arising out of and in the course of employment with any
Oregon employer, and which requires medical services or results in disability or death.

(b) “Exposure” means a specific incident or period during which a compensable injury
may have occurred.

(c) “Responsibility” means liability under the law for the acceptance and processing of a
compensable claim.

(2)_General.

The divisiendirector will designate by order which insurer must pay a claim if the employers
and insurers admit that the claim is otherwise compensable, and where there is an issue
regarding:

(a) Which subject employer is the true employer of a-the worker;

(b) Which of more than one insurer of a certain employer is responsible for payment of
compensation to a-the worker;

(c) Which of two or more employers or their insurers is responsible for paying
compensation for one or more on-the-job injuries or occupational diseases; or

(d) Which of two or more employers is responsible when there is joint employment.

(3).Own motion claims.

With the consent of the Workers” Compensation Board, ©Own-own Metien-motion claims
under ORS 656.278(1) are subject to-the-previsions-of this rule.

(4) Determination of compensability.

Upon learning of any of the situations-issues described in section (2)_of this rule, the insurer
must expedite the processing of the claim by immediately investigating the claim to
determine responsibility and whether the claim is otherwise compensable.

(a) For the purposes of this rule, insurers identified in a potential responsibility dispute
under ORS 656.307 must, upon request, share claim related medical reports and other

information witheut-charge-pertinent to the injury without charge in order to expedite

claim processing.

(b) The act of the worker applying for compensation benefits from any employer
identified as a party to a responsibility dispute shaH-constitutes authorization for the
involved insurers to share the pertinent information in accordance with the criteria and
restrictions provided in OAR 436-060-0017 and 436-010-0240.

(c) -Copies of claims documents must be mailed under the time frames established in
OAR 436-060-0017(7).

(d) Ne-An insurer whe-that shares information in-aceerdance-withunder this rule-shal
bears any-no legal liability for disclosure of thesueh information.

(5)_Notification of affected insurers.
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Upon learning of any of the situations-issues described in section (2)_of this rule, the insurer
must immediately notify any other affected insurers of the situation. Such notice must
identify the compensable injury and include a copy of all medical reports and other
information pertinent to the injury. The notice must identify each period of exposure which
that the insurer believes responsible for the compensable injury by the following:

(a) Name of employer;
(b) Name of insurer;
(c) Specific date of injury or period of exposure; and
(d) Claim number, if assigned.
(6)_Request for designation of a paying agent.

Upon deciding that the responsibility for an otherwise compensable injury cannot be
determined, the insurer must request designation of a paying agent by-from writing-to-the
divistondirector in writing and serdmailing a copy of the request to the worker and the

worker’s representativeattorney, if any.
-(a) The_ insurer may not regquestshal-not-be-contained-in-or-attached the request to, or

include the request in, any form or report the insurer is required to submit under OAR
436-060-6010-0011 or in the denial letter to the worker required by OAR 436-060-0140.

(b) TheSueha request, or agreement to designation of a paying agent, is not an admission

that the insurer is responsible for the compensable injury;irjury-is-compensablyrelated-to
that-insurer’s-claim; it is solely an assertion that the injury is compensable against a

subject Oregon employer.

(c) The insurer’s written request to-the-divisien-must contain the following information:
(@A) Identification of the compensable injury{ies}ies or occupational diseases;

(bB) That the insurer is requesting designation of a paying agent under ORS 656.307;
(eC) That the insurer acknowledges the irjury-claim is otherwise compensable;
(dD) That responsibility is the only issue;
(eE) Identification of the specific claims or exposures involved by:
(A) Employer;;
(Bii) Insurer;;
(€iii) Date of injury or specific period of exposure;-; and
(Biv) Claim number, if assigned;

(FF) Acknowledgment that medical reports and other material pertinent to the injury
have been provided to the other parties; and

(gG) Confirmation the worker has been advised of the actions being taken on the
worker’s claim.-

(#d) The divistendirector will not designate a paying agent whenre:
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(A) It has not been determined if thereremains-an-tssue-efwhether-the injury is
compensable against a subject Oregon employer;-; ef

(B) An insurer included in the question of responsibility opposes designation of a
paying agent because it has received no claim; or

(C) #the-The 60 day appeal period of a denial has-expired withoutand:
(i) aNo request for hearing had being-been received by the Board; -or

(1) the-divistonreceiving-aNo request for a designation of paying agent order_had
been recelved bv the dlrector —epmarkrrls&repmeludeetwﬁlﬁwﬁueshen@f

(8) Eailure to respond to request for clarification.

When notified by the divisiondirector that there is a reasonable doubt as to the status of the
claim or intent of a denial, the insurer must provide written clarification to the
diwvistendirector, the worker, the other insurers involved and other interested parties within 21
days of the mailing date of the notification. If an insurer fails to respond timely or provides
an inadequate response (e.g., failing to answer specific questions or provide requested
documents), the director may assess a civil penalty wil-be-assessed-under OAR 436-060-
0200.

(9)_Insurer responsibilities.

Insurers receiving notice from the divisiendirector of a worker’s request for designation of a
paying agent must immediately process the request in accordance with sections (4) through
(6)_of this rule.

(10)_Factors for designation.

Upon receipt of written acknowledgment from the insurers that the only issue is
responsibility for an otherwise compensable injury claim, the divisiendirector will issue an
order designating a paying agent under ORS 656.307. The divisiondirector will designate the
insurer with the lowest compensation considering the following factors:

() The claim with the lowest temporary total disability rate-;

(b) If the temporary total disability rates and the rates per degree of permanent disability
are the same, the earliest claims;

(c) If there is no temporary disability or the temporary total disability rates are the same,
but the rates per degree of permanent disability are different, the claim with the lowest
rate per degree of permanent disability-;

(d) If one or more claims have disposed of benefits in accordance with ORS 656.236(1),
the claim providing the lowest compensation not released by the claim disposition
agreements:;

(e) If one claim is under 0=“Gwn Mmotion2 jurisdiction, tthe-Own-Metienhat claim, even
if it is not the claim with the lowest temporary total disability rate-; and
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(F) If more than one claim is under “Gown Mmotion2 jurisdiction, the ©own Mmotion
claim with the lowest temporary total disability rate.

(11) Referral to the Worker’s Compensation Board.

By copy of its order, the divistondirector will refer the matter to the Workers” Compensation
Board to set a proceeding under ORS 656.307 to determine which insurer is responsible for
paying benefits to the worker.

(12)_ Responsibilities of designated paying agent.

-The designated paying agent must process the claim as an accepted claim through claim
closure under OAR 436-030-0015 {9)-unless it is relieved of the responsibility by an order of
the Aadministrative £law Jjudge or resolution through mediation or arbitration under ORS
656.307(6).

(a) The parties to an order under this section shatkmay not settle any part of a claim under
ORS 656.236 or 656.289, except to resolve the issue of responsibility, unless prior
approval and agreement is obtained from all potential responsible insurers.

(b) Resolution of a dispute by mediation or arbitration by a private party cannot obligate
the Consumer and Business Services Fund without the director’s prior approval.

(c) The Consumer and Business Services Fund shal-ret-beis not obligated when one
party declines to participate in a legitimate settlement conference under an ORS 656.307
order.

(d) Compensation paid under the order must include all benefits, including medical
services, provided for a compensable injury to a subject worker or the worker’s
beneficiaries. The payment of temporary disability due must be for periods subsequent to
periods of disability already paid by any insurer.

(13) Change in compensability or claims status.

After a paying agent is designated, if any of the insurers determine compensability is-e¢
willmay be an issue at hearing, they insurer must notify the divisiondirector.

(a) Any insurer must notify the division-director and all parties to the order of any change
in claim acceptance status after the designation of a paying agent.

(b) When the division-director receives notification of a change in the acceptance of a
claim or notification that compensability is an issue after designation of a paying agent,
the divistondirector shal-will order termination of any further benefits due from the
original order designating a paying agent.

Statutory authority: ORS 656.307,-656-704, 656.726(4), and 656.745

Statutes implemented: ORS 656.307 ;and 656.308,-656-704,-and-656-726(4)
Hist: Amended 12-1-2009 as WCD Admin. Order 09-057, eff. 1-1-2010

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-060-0190 Monetary Adjustments Armengamong Parties and Department of
Consumer and Business Services

(1) General.
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An order of the director under ORS 656.307 and OAR 436-060-0180 applies only to the
period priertebefore the order of the Administrative-Law-Judgeadministrative law judge
determining the responsible paying party. Payment of compensation made thereafter shal-the
order may not be recovered from the Consumer and Business Services Fund, unless the
director concludes payment was made before the Administrative-Law-Judgeadministrative
law judge’s order was received by the paying agent designated under OAR 436-060-0180.
Any-menetary-adiustment-necessary-aAfter the Administrative-Law-Judgeadministrative law
judge’s order, any necessary monetary adjustments -shal-must be handled-made under OAR
436-060-0195.

(2) Determination of benefits paid.

-When all litigation on the issue of responsibility is final, the insurer ultimately held to be
responsible must, priertebefore paying any compensation, contact any nonresponsible
insurer to learn-determine what compensation has already been paid. When contacted by the
responsible insurer, the nonresponsible insurer must provide the requested information
necessary for the responsible insurer to make a timely payment to the worker, medical
providers or others, but in any case no later than 20 days after the date of the
notificationcontact. Failure to respond to the responsible insurer’s inquiry in a timely manner
may result in non-reimbursement otherwise due from the responsible insurer or from the
Consumer and Business Services Fund.

(3)_Reimbursement of nonresponsible insurers.

The responsible insurer must reimburse any nonresponsible insurers for compensation the
nonresponsible insurer paid whieh-that the responsible insurer is responsible for, but has not
already paid, within 30 days of receiving sufficient-enough information to adegquately
determine the benefits paid and the relationship to the conditions{s} involved. Any balance
remaining due the worker, medical providers or others must be paid in a timely manner under
OAR 436-009 and 436-060-0150. Payment of compensation whieh-that results in duplicate
payment to the worker, medical providers or others as a result of failing to contact the
nonresponsible insurer shal-does not release the responsible insurer from the requirement to
reimburse any nonresponsible insurers for its costs.

(4)_Direction of unresolved adjustments.

The divisien-director shal-may direct any necessary monetary adjustment between the parties
nvelved-whichthat is not otherwise ordered by the Administrative-administrative Law-law
Judge-judge or voluntarily resolved by the parties.;- The director but-shaHwill not order an
insurer to pay compensation ever-and-beyendabove that required by law, as it relates to the
insurer’s claim, except in the situation described in section (3)_of this rule. Any insurer that
FaHure-fails to make monetary adjustments within 30 days of an order by the divistondirector
will-may be subject the-tasurer-to civil penalties under OAR 436-060-0200. Only
compensation paid as a result of an order by the director under OAR 436-060-0180 and
consistent with this rule shal-beis recoverable from the Consumer and Business Services
Fund when such compensation is not reimbursed to the nonresponsible insurer by the
responsible insurer.

(5)_Unnecessary costs.
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When the divistendirector determines improper or untimely claim processing by the
designated paying agent has resulted in unnecessary costs, the divisiondirector may deny
reimbursement from the responsible insurer and the Consumer and Business Services Fund.

Statutory authority: ORS 656-704-and-656.726(4);

Statutes implemented: ORS 656.307(3); :

Hist: Amended 12/5/05 as WCD Admin. Order 05-077, eff 1/1/06

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-060-0195 Miscellaneous Monetary Adjustments aAmong Insurers
(1)_General.

The director may order monetary adjustments between insurers underautherity-provided-by
ORS-656-726{4)-and-656-202-whenre a elaimantworker has a right to compensation, but there
is a dispute between insurers that does not fall under the director’s authority in ORS 656.307
and OAR 436-060-0190.

(a) £2-When any litigation on_the issues in question is final, insurers must make any
necessary monetary adjustments ameng-between themselves, consistent with the
determination of coverage for compensation paid to the worker, medical providers, and
others for which they are responsible-and-payment-has-notalready-been-made, within 30
days of receiving sufficient-enough information to-adeguately determine the benefits paid
and the relationship to the condition{s} involved.

(b) Any balance due after making such adjustments must be paid in a timely manner to
the worker, medical providers and other partiess under OAR 436-009 and 436-060-0150.

(c) Any failure to obtain reimbursement from an insurer under this rule is not recoverable
from the Consumer and Business Services Fund.

(32) Obligation to process claims.

-The divisiendirector may direct any necessary monetary adjustment between parties, but
shal-will not order an insurer to pay compensation everand-beyendabove that required by
law, as it relates to the insurer’s claim, except whense an insurer unduly compensates a
elaimantworker while having knowledge such compensation has already been paid by
another insurer. NetwithstandingHowever, each insurer has its own independent obligation to
process its claim and pay #aterim-compensation due until the claim is either accepted or
denied. When notified by the divisiendirector that a dispute over monetary adjustment exists
the insurer must provide a written response to questions or issues raised, including supporting
documentation, to the division, the other insurers involved and other interested parties within
21 days of the mailing date of the notification.

(43) Failure to make adjustments.
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Failure to respond to the divistondirector’s inquiries or make monetary adjustments within 30
days of an order by the divisiendirector will subject the insurer to civil penalties under OAR
436-060-0200.

(54) Unnecessary costs.

When the divistendirector determines improper or untimely claim processing by an insurer
resulted in unnecessary costs, the divisiendirector may deny monetary adjustment between
the insurers.

Statutory authority: ORS 656.704, 656.726(4), and 656.745

Statutes implemented: ORS 656.704 and 656.726(4)

Hist: Amended 12-1-2009 as WCD Admin. Order 09-057, eff. 1-1-2010

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-060-0200  Assessment of Civil Penalties
(1)_Penalties for inducing failure to report claims.

The director through-the-division-and-unrder-ORS-656-745-wilk-may assess a civil penalty

against an employer or insurer that intentionally or repeatedly induces elaimantworkers for
compensation-to fail to report accidental injuries, causes employees to collect accidental
injury claims as off-the-job injury claims, persuades elaimantworkers to accept less than the
compensation due or makes it necessary for elaimantworkers to resort to proceedings against
the employer to secure compensation due.

(2a) A penalty under this section {5-will only be assessed after all litigation on the matter
has become final by operation of the law.

(b) For the purpose of this section-(1):

(@A) “Intentionally” means the employer or insurer acted with a conscious objective
to cause any result described in ORS 656.745(1) or to engage in the conduct
described in that section; and

(bB) “Repeatedly” means more than once in any twelve month period.
(32)_Penalties for failure to comply with statutes, rules, and orders.

Under-ORS-656-745tThe director may assess a civil penalty against an employer or insurer
that does not comply with the rules and orders of the director regarding reports or other
requirements necessary to carry out the purposes of the Werkers™Compensation LawORS

chapter 656. Except as provided in ORS 656.780, the director may assess a civil penalty
against a service company only for claims processing violations identified in the director’s
annual audits of claims processing performance. The director may assess only one penalty for
each separate violation by an employer, insurer, or service company identified in an annual
audit.

(43) Penalties for failure to meet time frame requirements.

The director may assess a civil penalty of up to $2,000 teagainst an employer or insurer that
does not meet the time_-frame requirements in OAR 436-060-0010, 436-060-0011, 436-060-
0017, 436-060-0018, 436-060-0030, 436-060-0060, 436-060-0140, 436-060-0147, 436-060-
0155 and 436-060-0180. The director may assess a civil penalty of up to $2,000 to a service
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company failing to meet the time _-frame requirements, only for violations identified in the
director’s annual audits of claims processing performance. The director may assess only one
penalty for each separate violation by an employer, insurer, or service company identified in
an annual audit.

(45) Penalties for use of sight draft to pay compensation.

The director may assess a civil penalty of up to $2,000 tea-against anAn insurer that

willfully violates OAR 436-060-0160-wiH-be-assessed-a-civil-penalty-of up-to-$2,000.

(65) Penalties for inaccurate reporting of first payment timeliness.

The director may assess a civil penalty of $500 against Ar-an insurer that does not accurately

report timeliness of first payment information to the division, may-be-assessed-a-civi-penalty
by-thedirectorof $500-forreporting-tnacecurate-information-plus $50 for each violation, erup

to $10,000 in the aggregate for all violations within any three month period. The director
may assess this civil penalty to the service company processing the insurer’s claims if the
violations were identified in the director’s annual audits of claims processing performance.
The director may assess only one penalty for each separate violation by an insurer or service
company identified in an annual audit. For the purposes of this section, a violation consists of
each situation where-in which a first payment was reported to have been made timely, but
was found upon audit to have actually been late.

(#6)_Penalties for failure to comply with claims processing requirements.

Notwithstanding section (3) of this rule, the director may assess civil penalties of up to
$2,000 against an employer, insurer, or service company for each violation of that-dees-net
comphy-with-the claims processing requirements of ORS chapter 656, OAR chapter 436 and
ries-and-orders of the director.

(a) Penalties assessed for all violations will not exceed may-be-assessed-acivi-penalty-of
up-to-$2,000-for-each-violation-er-$10,000 in the aggregate foralvielations-within any

three month period.

(b) For the purpose of this section, the statutory claims processing requirements include
but are not limited to, ORS 656.202, 656.210, 656.212, 656.228, 656.234, 656.236,
656.245, 656.262, 656.263, 656.264, 656.265, 656.268, 656.273, 656.307, 656.313,
656.325, and 656.331.

(87) Penalties for misrepresentation to obtain claims records.

The director may assess a civil penalty of $1,000 against aAny employer or insurer that
misrepresents themselves-itself in any manner to obtain workers” compensation claims
records from the director, or that uses such records in a manner contrary to these rules.is

subject-to-a-civil-penalty-of $1,000-for-each-oceurrence: In addition_the director may suspend

or revokes-:

(a) the-directormay-sAuspend-orreveke-an employer’s or insurer’s access to workers’

compensation claims records for such time as the director may determine; or-

(b) Any other person’s access to workers’ compensation claims records ARy-other
persenif the director- determinesed te-they have misrepresented themselves or whe
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usesused records in @ manner contrary to these rules wm—haveaeeesste—theeareeorels

elurmg—thepreweusrealenelaequarter—lnsurers erI be sub|ect to perrodrc performance audrts
Civil penalties wiH-may be issued for each efthe-performance-areas where the insurer’s

performance pereentages-falls below the acceptable standards-ef-performance-as set forth in
these rules and orders of the dlrector Ihestandard—fer—repertmgelmmstothednmmmu

(9) Considerations for assessing penalties.

In arriving at the amount of penalty under this rule, the director may consider, but is not
limited to:

(a) The ratio of the volume of violations to the volume of claims reported;

(b) The ratio of the volume of violations to the average volume of violations for all
insurers; and

(c) Prior performance in meeting the requirements outlined in this section.

(3210)_Penalty to worker’s attorney for failure to cooperate with insurer’s investigation.
Under-ORS-656:262(14), The director may assess a civil penalty not to exceed $1,000

against an-ajured worker’s attorney that is_unreasonably aet-unwilling or unavailable to
partrcrpate in an msurer S |ntervrew as requrred by ORS 656 262(14)teartrmereasenably

Statutory authority-: ORS 656.704 and 656.726(4)

Statutes implemented: ORS 656.202, 656.210, 656.212, 656.228, 656.234, 656.236, 656.245, 656.262

656.263, 656.264, 656.265, 656.268, 656.273, 656.307, 656.313, 656.325, 656.331,-656-335, 656.704, 656.726(4), and 656 745
Hist: Amended 12-1-2009 as WCD Admin. Order 09-057, eff. 1-1-2010

Amended 10/12/15 as WCD Admin. Order 15-062, eff. 1/1/16
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436-060-0400 Penalty and Attorney Fee for Untimely Payment of Disputed Claims
Settlement

(1) Right to request penalties and attorney fees.

If the insurer fails to pay amounts due on a disputed claims settlement within five business
days of receipt of notice from the worker that the payment is late, the worker or worker’s
attorney may request penalties and attorney fees.

(2) Requirements for requests.

Requests for penalties and attorney fees under this seetien-rule must be in writing, state what
payments were delayed or remain unpaid, and be mailed or delivered to the division within
180 days of the date of notice to the insurer. In order to be awarded an attorney fee the
attorney must submit a signed, current retainer agreement.

(3)Required response from the insurer.

When notified by the director that a penalty or attorney fees have been requested under this
rule, the insurer must respond in writing to the division.

(a) The response must include any information or documentation requested by the
director.

(b) The response must be mailed or delivered to the division within 14 days of the date of
the divisiondirector’s inquiry letter;; and

(c) with-eCopies of the response, including any attachments, must be sent simultaneously
to the worker and the worker’s attorney, if any-(ifrepresented).

(4) Failure to respond.

If an-the insurer fails to meet the requwements of section (3) of this rule the dlrector mav
assess additional

(54) Penalty and fee amounts.

The penalty and fee will be based on the amounts allocated to the worker and the attorney in
the settlement agreement as prescribed in ORS 656.262(12)(b). Penalties will be issued in
accordance with the matrix set forth in Appendix “BC.”

(65) Timely payment of penalties.

Penalties and attorney fees ordered under this rule must be paid to the worker and attorney no
later than the 30th day after the date of the order, unless the order is appealed. If the order is
appealed and later upheld, the penalty and attorney fee will be due within 14 days of the date
the order upholding the penalty becomes final. Failure to pay penalties and attorney fees in a
timely manner will-may subject the insurer to civil penalties under OAR 436-060-0200.

Statutory authority:: ORS 656.726(4);
Statutes implemented: ORS 656.262 {Oregon-Laws-2009;-ch-526)
Hist: Adopted 12-1-2009 as WCD Admin. Order 09-057, eff. 1-1-2010
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436-060-0500 Reimbursement of Supplemental Disability for Workers with Multiple
Jobs at the Time of Injury

(1)_General.

When an insurer elects to pay supplemental disability due a worker with multiple jobs at the
time of injury, the director shal-willpay reimbursement-ef the supplemental amount
quarterly, after receipt and approval of documentation of compensation paid by the insurer or
the service company. The director will reimburse the insurer, in care of a-the service
company, if applicable.

(2) Requests for reimbursement.

Requests for reimbursement must be submitted on Form 3504, “Supplemental Disability
Benefits Quarterly Reimbursement Request,” and must include at least:

(a) Identification and address of the insurer responsible for processing the claim;

(b) The worker's name, WCD file number, date of injury, sSocial sSecurity number, and
the insurer claim number;

(c) Whether the claim is disabling or nondisabling;

(d) The primary and secondary employer2s’ legal names;

(e) The primary and secondary employerzs’ WCB-registrationpolicy numbers;
(F) The weekly wage of all jobs at the time of the injury separated by employer;

(9) The start and end dates for the period{s) of supplemental disability due and payable to
the worker. Dates must be inclusive (e.g., 1-16-02 through 1-26-02);

(h) The amount of supplemental disability paid for the periods in_subsection 2}(g);
(i) The quarter and year in which the payment was made;
(1) A signed payment certification statement verifying the payments; and
(k) Any other information the director requires.
(3)_ Administrative fee.

In addition to the supplemental disability reimbursement, the divisiendirector shal-caleulate
and-thewill pay the insurer shal-be-paid-an administrative fee based on the annual claim
processing administrative cost factor, as published in Bulletin 316.

(4) Repayment of invalid or incorrect payments.

The director may require the insurer to repay reimbursements made for invalid or incorrect
payments.
(a) The director may pPeriodically the-diviston-wit-audit the physiealinsurer’s files efthe
insurerresponsibleforprocessing-the-clabim-to validate the amount reimbursed.
(b) Invalid amounts mclude but are not I|m|ted toRambu%semenHmH—b&dw&Hewedrand
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(@A) Payments exceedinged statutory amounts due_the insurer, excluding reasonable
overpayments, as determined by the divisiendirector;

(bB) Compensation has-been-paid as a result of untimely or inaccurate claims
processing; ef

(eC) Payments of compensation havethat were- not been-documented; as required by
OAR 436-050; or

(D) Amounts in a third-party recovery that result in overpayment.-

(5) Benefits due workers of a noncomplying employer.

Supplemental disability benefits due subject workers of ar noncomplying employer whe-isn
a-nencomphying-status-as defined in ORS 656.052 are not eligible for separate reimbursement
under this rule, but remain a cost recoverable from the employer as provided by ORS
656.054(2).

(6) Claim disposition agreements and stipulated claims settlements.

Claim dBispositions_agreements or Sstipulated- claims Ssettlements, under ORS 656.236 or
656.289, which-that include amounts for supplemental disability benefits due to multiple
jobs, are not eligible to receive reimbursement from the Workers’ Benefit Fund unless they
receive written confirmation from the director made-with-the-prierbefore the disposition or
settlement is witten-approvedal by the Worker’s Compensation Board.-efthe-director.

(a) To receive written confirmation of a proposed disposition or settlement, the insurer
must submit a request to the division. The request for written confirmation Reguests-for

wiritten-approval-of proposed-dispositions-must include:

(A) A copy of the proposed disposition or settlement that specifies the_exact amount
of the proposed contribution to be made from the Workers’ Benefit Fund;

(B) A statement from the insurer indicating how the amount of the contribution was
calculated; and

(C) Any other information required by the director.

(b) The director will not appreve-confirm the disposition for reimbursement if the
proposed contribution exceeds a reasonable projection of that claim’s future liability to
the Workers’ Benefit Fund.

Statutory authority: ORS 656-704. 656.726(4);

Statutes implemented: ORS 656.210,-656-704;-and-656-726(4)

Hist: Amended 12-1-2009 as WCD Admin. Order 09-057, eff. 1-1-2010

Amended 10/12/15 as WCD Admin. Order 15-062, eff. 1/1/16

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-060-0510 Reimbursement of Permanent Total Disability Benefits from the Workers’
Benefit Fund

(1) General.

The insurer may request reimbursement of permanent total disability benefits paid after the
date of the notice of closure under ORS 656.206(6)(a).
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(2)_Requirements for requests-.

Requests for reimbursement must be filed within one year of the mailing date of the final
order upholding the notice of closure and include:

(a) Sufficient information to identify the insurer and the injured worker;

(b) The net dollar amount of permanent total disability benefits paid. {Net dollar
amount” means the total compensation paid less any recoveries, including, but not limited
to, third party recoveriesy or amounts reimbursable from the Retroactive Program or
Reopened Claims Program-); and

(c) A statement certifying that payment has been made.
(3)_Monies due under Retroactive or Reopened Claims Programs.

If any of the monies are due under the Retroactive Program or Reopened Claims Program,
any reimbursement request must be submitted under OAR 436-075 or OAR 436-045;

respectively.

Statutory authority: ORS 656.726(4);

Statutes implemented: ORS 656.206 and;-656.605

Hist: Amended 12-1-2009 as WCD Admin. Order 09-057, eff. 1-1-2010

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.
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APPENDIX “A”
436-060-0017 Matrix for Assessing Penalties

VIOLATION NUMBER

1 2 3 4 5+
NUMBER OF
DAYS LATE
1-7 $0 $100 $250 $500 $1,000
8-14 $100 $250 $500 $1,000 $1,000
15-21 $250 $500 $1,000 $1,000 $1,000
22+ $500 $1,000 $1,000 $1,000 $1,000
APPENDIX “B”

436-060-0155 Matrix for Assessing Penalties

VIOLATION NUMBER

1 2 3 4

NUMBER OF DAYS
LATE

1-2 0% 10% 20% 25%

3-7 5% 15% 25%

8-14 10% 20% 25%

15-21 15% 25%

22 + 25%

1 2 3 4
CATEGORY
EI mely] 'I"E'g sHClaim $.1g|g each $4 ;I5 each $2 5|Q each 33 5|Q each
Notice-of Closure-Issued $100 each $175 each $250 each $350 each
el olati e e e
Accept/Deny-Timely $100 each $175 each $350 each $700 each
olati olati olati olati
Ist-Payment Timely $100 each $175 each $350 each $700 each
olati olati olati olati
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APPENDIX “BC”
436-060-0400 Matrix for Assessing Penalties

SETTLEMENT PROCEEDS ALLOCATED TO
SEAIMANTWORKER/ATTORNEY

NUMBER OF DAYS LATE | PENALTY ASSESSMENTS
AND ATTORNEY FEES

1-2 5%

3-7 10%
8-14 15%
15-30 20%
31+ 25%
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