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Proposed Changes to
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Proposed amendments to rules governing return-to-work incentive
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The Workers” Compensation Division proposes changes to OAR:

e 436-105, Employer-at-Injury Program
e 436-110, Preferred Worker Program
e 436-120, VVocational Assistance to Injured Workers

Please review the attached documents for more information about proposed changes and
possible fiscal impacts.

The department welcomes public comment on proposed changes and has scheduled a public
hearing.

When is the hearing? Oct. 24, 2016, 2 p.m.

Where is the hearing? Labor & Industries Building
350 Winter Street NE, Room 260
Salem, Oregon 97301

How can | make a comment?  Come to the hearing and speak, send written comments, or do
both. Send written comments to:
Email — fred.h.bruyns@oregon.gov
Fred Bruyns, rules coordinator
Workers” Compensation Division
350 Winter Street NE (for courier or in-person delivery)
PO Box 14480, Salem, OR 97309-0405
Fax —503-947-7514

The closing date for written comments is Oct. 28, 2016.

How can | get copies of the proposed rules and view testimony?
On the Workers’ Compensation Division’s website —
http://wcd.oregon.gov/laws/Pages/proposed-rules.aspx.

Or call 503-947-7717 to get free paper copies
Questions? Contact Fred Bruyns, 503-947-7717.


http://wcd.oregon.gov/laws/Pages/proposed-rules.aspx
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RULE CAPTION
Proposed amendments to rules governing return-to-work incentive programs and vocational assistance

Not more than 15 words that reasonably identifies the subject matter of the agency's intended action.

Hearing Date Time Location Hearings Officer
10-24-16 2:00 p.m. ‘Rm 260 Labor & Industries Bldg, 350 Winter St. NE, Salem, OR Fred Bruyns

RULEMAKING ACTION
Secure approval of rule numbers with the Administrative Rules Unit prior to filing.

ADOPT:

AMEND:

436-105, 436-105-0003, 436-105-0005, 436-105-0006, 436-105-0008, 436-105-0500, 436-105-0510, 436-105-0511, 436-105-0512, 436-105
-0520, 436-105-0530, 436-105-0540, 436-105-0550, 436-105-0560, 436-110, 436-110-0003, 436-110-0005, 436-110-0006, 436-110-0007,
436-110-0150, 436-110-0240, 436-110-0290, 436-110-0310, 436-110-0320, 436-110-0325, 436-110-0330, 436-110-0335, 436-110-0336, 436
-110-0337, 436-110-0345, 436-110-0346, 436-110-0347, 436-110-0350, 436-110-0351, 436-110-0352, 436-110-0850, 436-110-0900, 436
-120, 436-120-0003, 436-120-0005, 436-120-0008, 436-120-0012, 436-120-0115, 436-120-0145, 436-120-0165, 436-120-0175, 436-120
-0185, 436-120-0410, 436-120-0443, 436-120-0445, 436-120-0500, 436-120-0510, 436-120-0520, 436-120-0530, 436-120-0700, 436-120
-0710, 436-120-0720, 436-120-0755, 436-120-0800, 436-120-0810, 436-120-0820, 436-120-0840, 436-120-0900, 436-120-0915

REPEAL:
436-105, 436-105-0001, 436-105-0002, 436-110, 436-110-0001, 436-110-0002, 436-120, 436-120-0001, 436-120-0002, 436-120-0006, 436

-120-0014, 436-120-0016, 436-120-0017, 436-120-0018, 436-120-0125, 436-120-0135, 436-120-0449, 436-120-0830

RENUMBER: Secure approval of new rule numbers with the Administrative Rules Unit prior to filing.

AMEND AND RENUMBER: Secure approval of new rule numbers with the Administrative Rules Unit prior to filing.

From 436-120-0007 to 436-120-0147, From 436-120-0155 to 436-120-0117, From 436-120-0340 to 436-120-0157, From 436-120-0400 to
436-120-0177, From 436-120-0430 to 436-120-0197, From 436-120-0448 to 436-120-0523, From 436-120-0451 to 436-120-0527, From 436
-120-0455 to 436-120-0187

Statutory Authority:
ORS 656.340, 656.622, 656.726(4)

Other Authority:

Statutes Implemented:
ORS 656.340, 656.622

RULE SUMMARY

The public may also listen to the hearing or testify by telephone:
Dial-in number is 1-213-787-0529; Access code is 9221262#.

The agency proposes to amend OAR 436-105, "Employer-at-Injury Program" (EAIP) to:
- Improve the clarity of the rules through improved organization, plain language, and definition of terms;
- Clarify the purpose of EAIP assistance;



- Clarify that monies in the Workers' Benefit Fund may not be used to provide concurrent benefits under the Employer-at-Injury
Program and the Preferred Worker Program for the same worker for the same period of time, except for reimbursement of claims costs;

- Clarify how parties may request reconsideration if they are directly affected by a decision regarding the EAIP;

- Require that a medical release specify the worker's hourly restrictions if the release is for part-time work or fewer hours than the
worker normally worked before the injury;

- Limit the effective period for a medical release to 30 days if the release does not specify an end date or follow-up date, no
subsequent medical release is issued, and there is no indication that the worker followed up with the medical service provider;

- Require that all EAIP documentation be prepared and in the insurer's possession before reimbursement is requested from the
division;

- More specifically describe what payroll records must include and require that they be compiled in accordance with generally
accepted accounting procedures;

- Specify that EAIP eligibility ends when Preferred Worker Program benefits (except Claim Cost Reimbursement) begin;

- Clarify that the EAIP may be used only once per worker per claim opening or request for reopening;

- State that modifications and purchases must be ordered before the end of the EAIP;

- Expressly exclude reimbursement for extended warranties for worksite modifications and purchases that are in addition to the
standard or manufacturer's warranty;

- Broaden the description of how an insurer must display receipt dates on documentation to accommodate non-physical date stamps
and to be consistent with claim processing rules;

- State that if the director finds that procedures that led to disallowed reimbursements are still being used, the director may withhold
further reimbursements until corrections satisfactory to the director are made, consistent with language in OAR 436-110; and

- Provide that if there is conflicting documentation regarding eligibility for reimbursement for EAIP services, the director will use a
preponderance-of-evidence standard to make its decision, and if there is no clear preponderance, reimbursement will be denied.

The agency proposes to amend OAR 436-110, "Preferred Worker Program" (PWP) to:

- Improve the clarity of the rules through improved organization, plain language, and definition of terms;

- Clarify that monies in the Workers' Benefit Fund may not be used to provide concurrent benefits under the Preferred Worker
Program and the Employer-at-Injury Program for the same worker for the same period of time, except for reimbursement of claims costs;

- Clarify how parties may request reconsideration if they are directly affected by a decision of the Workers' Compensation Division
regarding the PWP;

- Specify that if a claim disposition agreement is approved before the claim has been closed under ORS 656.268, the insurer must
obtain medical information to determine the worker's permanent restrictions for purposes of the PWP;

- Explain that work experience program participants, apprentices, and trainees covered under ORS 656.033, 656.046, 656.135, or
656.138, are eligible for the PWP if they otherwise meet the eligibility requirements in the rules, and that the job for which the individual was
being trained is regular work;

- Revise the requirements for premium exemption, requiring the employer to notify the division instead of the insurer;

- Require that requests for claim cost reimbursement must be submitted within 15 months of the date on which payment was made;

- More specifically describe what payroll records in support of reimbursement requests must include;

- Place a dollar maximum on wage subsidy for a worker and remove the limit on the number of times wage subsidy may be used
unless the worker has an exceptional disability - if so the worker may use wage subsidy twice with no maximum total reimbursement;

- Provide that a worker may use a second wage subsidy with the same employer for a new job if the majority of job duties have
changed and at least one year has passed from the end of the first wage subsidy period;

- Increase maximum allowed payments for several categories of employment purchases: tuition, books, and fees; lodging, meals, and
mileage; tools and equipment; clothing; occupational certification, licenses, and related testing costs, drug screen testing, physical
examinations, or membership fees required for the job; and worksite creation;

- Remove the limits on the number of uses for several categories of employment purchases: tuition, books, and fees; tools and
equipment; and clothing;

- Add a new type of employment purchase - transportation-related purchases that enable a worker to commute to a job (does not
include vehicles or vehicle maintenance);

- Describe placement services and provide that payment will be made up to a dollar maximum, regardless of whether the worker finds
employment, but provide for additional payments if the worker is employed as a result of the services and again if the worker remains in that
position for at least 30 days;

- Require that requests for payment for placement services be submitted within one year of the end date of the placement assistance
agreement;

- Increase the dollar maximums allowed for worksite modification services and set a per-use cap;

- Increase the dollar maximums allowed for modifications to prevent further injury, rental of worksite modification items, and
consultative services;

- For worker-activated worksite modification assistance, remove the limit on the number of times a worker may use the assistance, but
limit use to once per employer, unless the job is a new job; and

- Provide that a worker can use a second worksite modification with the same employer for a new job if the majority of the job duties
have changed.



The agency proposes to amend OAR 436-120, "Vocational Assistance to Injured Workers" to:

- Improve the clarity of the rules through improved organization, plain language, definition of terms, and removal of obsolete
provisions;

- Provide that if the worker returns to work with the employer at injury, the division may verify whether the employment is suitable;

- Clarify procedural requirements for administrative review and resolution of disputes;

- State that all notices and warnings must be copied to the division;

- State that a notice is not effective until it is mailed to all required parties including the worker's legal representative;

- Repeal the rule addressing notification of employment and reinstatement rights and responsibilities, because these statutory
provisions are sufficiently described in ORS 656.262, 656.340, and ORS chapter 659A;

- Repeal rules allowing postponement of a worker's vocational eligibility evaluation, and allow deferral in specified circumstances when
the employer at injury has activated Preferred Worker Program benefits;

- Remove the definition of "likely eligible" and clarify when an eligibility evaluation is required;

- Clarify that if a worker requests vocational assistance when the insurer is not required to do an eligibility evaluation, the insurer may
not deny eligibility;

- Clarify the timeframe for completing an eligibility evaluation, including notifying the worker of the results;

- Allow the counselor to extend the time to complete the eligibility evaluation if the counselor is unable to obtain needed information;

- Include specified circumstances in which the worker does not need to be available in Oregon;

- Explain that work experience program participants, apprentices, and trainees covered under ORS 656.033, 656.046, 656.135, or
656.138, are eligible for vocational assistance if they otherwise meet the eligibility criteria; and define employer at injury, regular employment,
and suitable wage for those individuals;

- Clarify the circumstances under which the insurer may end vocational assistance after a worker has been employed in suitable
employment due to an employer-at-injury use of the PWP;

- Specify that the insurer and worker must agree on a counselor rather than a vocational assistance provider;

- Require that if the worker and insurer do not agree on a counselor or on a change of counselor, the insurer must notify the division
within five days;

- List the responsibilities of the worker and counselor in training and direct employment plans;

- Remove outdated language regarding vocational evaluations;

- Redefine "exceptional loss of earning capacity” to include the potential for the worker's income to increase with time as a result of
training;

- Require that the insurer provide further training to a worker when the initial plan will not be or was not successful to prepare the
worker for suitable employment;

- Increase the allowable time (months) for basic education, occupational skills training, and formal training;

- Require the training plan to notify the worker if temporary disability benefits may end before training ends;

- Require the insurer to approve or disapprove a training plan within 14 days;

- Require the insurer to issue a written warning before ending an academic program for specified reasons;

- Require the insurer to pay for approved direct worker purchases within 30 days after the insurer receives the worker's request or
proof of payment, whichever is later;

- Remove as factors the insurer may consider in determining the necessity of direct worker purchases: pre-injury net income
compared with post-injury net income; family income; and evidence of financial hardship;

- Reduce the time within which an insurer must pay vocational assistance providers' bills for services from 60 to 30 days from receipt;
and

- Allow continuing education credits for counselors who teach a class or provide a formal presentation to a group on a topic relating to
vocational rehabilitation.

The Agency requests public comment on whether other options should be considered for achieving the rule’s substantive goals while reducing negative
economic impact of the rule on business.

10-28-2016 Close of Business Fred Bruyns fred.h.bruyns@oregon.gov

Last Day (m/d/yyyy) and Time Rules Coordinator Name Email Address
for public comment

*The Oregon Bulletin is published on the 1st of each month and updates the rule text found in the Oregon Administrative Rules Compilation.
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Department of Consumer and Business Services, Workers' Compensation Division 436
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Proposed amendments to rules governing return-to-work incentive programs and vocational assistance

Rule Caption (Not more than 15 words that reasonably identifies the subject matter of the agency's intended action.)
In the Matter of:

Amendment of:

OAR 436-105, Employer-at-Injury Program (EAIP)

OAR 436-110, Preferred Worker Program (PWP)

OAR 436-120, Vocational Assistance to Injured Workers

Statutory Authority:
ORS 656.340, 656.622, 656.726(4)

Other Authority:

Statutes Implemented:
ORS 656.340, 656.622

Need for the Rule(s):

These rule changes are needed to improve the effectiveness of rules that carry out ORS 656.340 and 656.622. Plain language, better
organization, and definition of terms should promote understanding of requirements and better compliance. Clear requirements for record-
keeping and reimbursement requests should expedite payments and improve audit findings. Enhanced return-to-work incentives should assist
more workers in overcoming obstacles to employment.

Documents Relied Upon, and where they are available:

Advisory committee meeting records and written advice. These documents are available for public inspection upon request to the Workers'
Compensation Division, 350 Winter Street NE, Salem, Oregon 97301-3879. Please contact Fred Bruyns, rules coordinator, 503-947-7717,
fred.h.bruyns@oregon.gov.

Fiscal and Economic Impact:

Proposed changes to PWP incentives and placement assistance will increase outflow from the Workers' Benefit Fund (WBF). Agency staff
should be able to absorb the slightly increased workload, and the agency estimates that the WBF has sufficient funds to meet the increased
use of re-employment incentives. We do not know how many workers will use wage subsidy or employment purchases more often than is
currently allowed or how often employment purchases or worksite modifications will exceed current maximums. However, the agency projects
that reserves in the Workers' Benefit Fund are sufficient to support any reasonably likely increased use of the PWP.

Other proposed rule changes should have no effect on the agency or the WBF.

Possible economic effects on other state agencies, units of local government, and the public are described below under "Statement of Cost of
Compliance."

Statement of Cost of Compliance:
1. Impact on state agencies, units of local government and the public (ORS 183.335(2)(b)(E)):

a. State agencies: The agency estimates that proposed rule changes will have some fiscal impacts on state agencies in their capacities as
employers. See additional information under "The public" below.

b. Units of local government: The agency projects proposed rule changes will have some fiscal impacts on units of local government in their
capacities as employers. See additional information under "The public" below.

c. The public: References to insurers below includes self-insured employers. The agency estimates that proposed rule changes will have the
following impacts on the public:

- Requiring (for EAIP services) that a medical release must specify the worker's hourly restrictions if the release is for part-time work or
fewer hours than the worker normally worked before the injury may slightly increase costs for some insurers and employers for the time
needed to follow up with the medical provider. However, we think that most releases to part-time work already specify the hourly limitation,



and the effect of this change should be very small.

- Clarifying the requirement that, if a claim disposition agreement is approved before the claim has been closed under ORS 656.268,
the insurer must obtain medical information regarding the worker's permanent restrictions for purposes of the PWP, will increase costs for
insurers that do not already obtain this information. However, insurers should already be obtaining this information under the statute.

- Addressing PWP and vocational services for work experience program participants, apprentices, and trainees covered under ORS
656.033, 656.046, 656.135, or 656.138 may increase costs for insurers that provide workers' compensation coverage for program participants,
but only to the extent these statutorily required services have not been provided in the past. However, injuries under these programs are
uncommon and the overall effect is expected to be quite small.

- Increased availability of PWP incentives and placement assistance will:

--- Promote employment and associated income for affected workers, and also benefit employers due to the program payments and the
advantages of returning workers to the workplace.

--- Better compensate counselors for their services; and

--- Provide a gross dollar benefit to workers, employers, and counselors that is equivalent to the additional outflow from the Workers' Benefit
Fund, for additional employment purchases and worksite modifications.

- Clarifying the circumstances under which vocational eligibility evaluations must be done may increase the number of evaluations
performed by some insurers, with related costs for additional evaluations and for vocational services for more workers who may be determined
eligible.

- Disallowing postponements of workers' vocational eligibility evaluations may increase insurers' costs for evaluations, though these
costs may be offset or exceeded by the benefits of earlier delivery of vocational services.

- Allowing vocational assistance in limited circumstances when workers are not available in Oregon will benefit affected workers at a
corresponding cost to insurers; the fiscal impact is expected to be quite small because very few workers will meet the eligibility requirements
for out-of-state services.

- Increasing the allowable time for basic education, occupational skills training, and formal training may raise associated training costs,
benefiting workers at a corresponding cost to insurers; the fiscal impact is expected to be small because few claims should be affected.

- Requiring that the insurer provide further training to a worker when the initial plan will not be or was not successful to prepare the
worker for suitable employment may provide a benefit to the affected worker at a corresponding cost to the insurer. There is no data available
to estimate how often this may occur, but the overall effect is projected to be small.

- Additional rule changes will have minor effects on workers, employers, and insurers, sometimes producing a small benefit overall to
one group with a corresponding cost to another. But, overall, the net effect should be slightly positive due to some likely improvements in the
timeliness and effectiveness of service delivery and payment.

2. Cost of compliance effect on small business (ORS 183.336):
a. Estimate the number of small business and types of businesses and industries with small businesses subject to the rule:
Small businesses affected by these proposed rule changes are primarily Oregon employers and registered vocational assistance providers.
- Of the approximately 112,000 Oregon employers that are covered by workers' compensation insurance, at least 90 percent are small
businesses as defined by ORS 183.310(10), with 50 or fewer employees.
- Of the 51 registered vocational assistance providers, approximately 45 are small businesses. Proposed rule changes should have
neutral or positive impacts on these providers, so there are no projected cost-of-compliance effects.

b. Projected reporting, recordkeeping and other administrative activities required for compliance, including costs of
professional services:
- Requiring (for EAIP services) that a medical release must specify the worker's hourly restrictions if the release is for part-time work or
fewer hours than the worker normally worked before the injury may slightly increase administrative activities for some employers due to the
time needed to follow up with the medical provider. However, we think that most releases to part-time work already specify the hourly
limitation, and the cost impact of this change should be very small.
- Requiring payroll records that support reimbursement for return-to-work purchases and services be compiled in accordance with
generally accepted accounting procedures may increase record-keeping costs for some employers whose records do not meet this standard.
However, we think most payroll records already comply with this requirement and the overall effect should be very small.

c. Equipment, supplies, labor and increased administration required for compliance:
The agency projects that proposed rule changes will not increase costs for equipment, supplies, labor (beyond the effects described in 2.b.) or
increased administration required for compliance.

How were small businesses involved in the development of this rule?
Representatives of small businesses participated on the advisory committee.

Administrative Rule Advisory Committee consulted?: Yes

If not, why?:
10-28-2016 Close of Business Fred Bruyns fred.h.bruyns@oregon.gov
Last Day (m/d/yyyy) and Time Printed Name Email Address

for public comment
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ORDER NO. 16-XXX
DEPARTMENT OF CONSUMER AND BUSINESS SERVICES
WORKERS’ COMPENSATION DIVISION
Proposed EMPLOYER-AT-INJURY PROGRAM

OREGON ADMINISTRATIVE RULES
CHAPTER 436, DIVISION 105

436-105-0001 Authority for Rules [Repeal]

Statutory authority: ORS 656.622, 656.726(4)

Statutes implemented: ORS 656.622

Hist: Adopted 8/14/01 as WCD Admin. Order 01-057, eff. 10/1/01

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf

436-105-0002 Purpose of Rules [Repeal — See rule 0003]

Statutory authority: ORS 656.622, 656.726(4)

Statutes implemented: ORS 656.622

Hist: Amended 11/1/07 as WCD Admin. Order 07-065, eff. 12/1/07

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-105-0003 General ProvisionsAppheabitity-efRules

(1) Purpose.

(2) The rules in OAR 436-105 explain who gqualifies for and how to request assistance
and reimbursements from the Employer-at-Injury Program.

(b) The Employer-at-Injury Program encourages the early return to work of injured
workers by providing incentives from the Workers’ Benefit Fund to employers.

(c) The Employer-at-Injury Program is activated by the employer and administered by the
insurer.

(d) The purpose of Employer-at-Injury Program assistance is to:

(A) Enable the worker to perform transitional work within the worker’s limitations
that resulted in the worker’s eligibility for the Emplovyer-at-Injury Program;

(B) Prevent a worsening of the worker’s compensable injury or occupational disease:
or

436-105-0001 Page 1 436-105-0003



ORDER NO. 16-XXX
DEPARTMENT OF CONSUMER AND BUSINESS SERVICES
WORKERS’ COMPENSATION DIVISION
Proposed EMPLOYER-AT-INJURY PROGRAM

(C) If the claim has not been accepted or denied, prevent a worsening of the claimed
workers’ compensation injury or occupational disease.

(32) Applicability.
These rules apply to:

(a) All individual Eemployer-at-+injury programs started on or after the effective date of
these rules, unless otherwise provided in subsections (b) or (c) of this section;

(b) All wage subsidy reimbursement requests when the wage subsidy period began on or
after the effective date of these rules; and

(c) All reimbursement requests received by the division on or after the effective date of
these rules for worksite modification or program purchases, regardless of when the
purchase was made.

(3) Submitting documents or information, calculating time.

() Documents or information required under these rules to be submitted to the division
may be submitted in any of the following ways:

(A) Mailed to the division’s mailing address with sufficient postage and placed in the
custody of the U.S. Postal Service;

(B) Physical delivery to the division’s Salem office:

(C) Faxed, if the document transmitted indicates it has been delivered by fax, is sent
to the correct fax number, and indicates the date it was sent; or

(D) Any other method authorized by the director.

(b) Timeliness under these rules is determined as follows:

(A) If a document is mailed, it will be considered submitted on the date it is
postmarked.

(B) If a document is delivered, it must be delivered during regular business hours and
marked as received to be considered submitted on that date.

(C) If a document is faxed, it must be received by 11:59 p.m. Pacific Time to be
considered submitted on that date.

(c) Time periods allowed under these rules are calculated in calendar days. The first day
is not included. The last day is included unless it is a Saturday, Sunday, or legal holiday.
In that case, the period runs until the end of the next day that is not a Saturday, Sunday,
or legal holiday. Legal holidays are those listed in ORS 187.010 and 187.020.

(42) Director’s discretion.

The director may waive procedural rules as justice requires, unless otherwise obligated by
statute.

Statutory authority: ORS 656.622, 656.726(4)

Statutes implemented: ORS 656.622

Hist: Amended 4/12/13 as Admin. Order 13-054, eff. 7/1/13

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-105-0003 Page 2 436-105-0003



ORDER NO. 16-XXX
DEPARTMENT OF CONSUMER AND BUSINESS SERVICES
WORKERS’ COMPENSATION DIVISION
Proposed EMPLOYER-AT-INJURY PROGRAM

436-105-0005 Definitions
For the purpose of these rules, unless the context requires otherwise:

(12) "Client" means a person to whom workers are provided under contract and for a fee on a
temporary or leased basis.

(2) “Department” means the Department of Consumer and Business Services.

(34) "Director" means the Bdirector of the Department of Consumer and Business Services,
or the director's delegate for the matter.

(45) "Division" means the Workers' Compensation Division of the Department of Consumer
and Business Services.

(56) "Employer -at ~tinjury™ means the organization that employed the worker when the
worker:

(a) Sustained the injury or occupational disease;

(b) Made the claim for aggravation; or

(c) Requested an Own Motion opening under ORS 656.278.
(68) “Insurer” means the insurance company or self-insured employer responsible for the
workers’ compensation claim.

(79) "Premium" means the monies paid to an insurer for the purpose of purchasing workers’
compensation insurance.

(816) "Regular workempleyment" means the jobempleyment the worker held at the time of :
@Hinjury.;

{b)}Fhe-claim for aggravation,; or
{€)-Own Motion opening under ORS 656.278.

(932) ““Skills building” means a class or course of instruction taken by the worker for the
purpose of enhancmg an eX|st|ng sk|II or developlng a new skill. —\Mhen—skms-bu%ng—rs—the

(10%3) "Transitional YWwork" means temporary work with the employer- at- injury thatwhich
is not the worker's full--duty regular work and is assigned because the worker cannot perform

fuII-—duty regular work IF&HSH—PGHGJ—WGFK—HQHSPBE—WI%MH—FHEANGH(&FS—FH}H—F)LG&HSBd

436-105-0005 Page 3 436-105-0005



ORDER NO. 16-XXX
DEPARTMENT OF CONSUMER AND BUSINESS SERVICES
WORKERS’ COMPENSATION DIVISION
Proposed EMPLOYER-AT-INJURY PROGRAM

Statutory authority: ORS 656.622, 656.726(4)

Statutes implemented: ORS 656.622

Hist: Amended 12-1-2009 as WCD Admin. Order 09-059, eff. 1-1-2010

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-105-0006 Workers’ Benefit FundAdministration-ofRules

(12) The department maintains the financial integrity of the Workers’ Benefit Ffund_under
ORS 656.605 and all reimbursement is subject to the availability of funds. If the funds are
too low for all reimbursements, the director has the final authority to determine how the
funds will be disbursed.

(2) Monies in the Workers’ Benefit Fund may not be used to provide concurrent benefits
under the Employer-at-Injury Program and the Preferred Worker Program under OAR 436-
110 for the same worker for the same period of time, with the exception of claims costs
reimbursed under OAR 436-110-0330.

(33) The director may use monies from the Workers” Benefit Ffund for activities to provide
information about and encourage the re-employment of injured workers. A maximum of
$250,000 may be used in a fiscal year, July 1 to June 30. The director must approve all
expenditures. Activities include, but are not limited to:

(a) Advertisements and promotion of re-employment assistance programs and associated
production costs; and
(b) Public re-employment assistance program conferences and workshops.

Statutory authority: ORS 656.622, 656.726(4)
Statutes implemented: ORS 656.622
Hist: Adopted 8/14/01 as WCD Admin. Order 01-057, eff. 10/1/01

436-105-0008 Denial of Reimbursement, Reconsideration, f/Appeat-te-the-Director’s
Review

(1) Denial of reimbursement.

The directordivisten will deny any reimbursement for Employer-at-Injury Program assistance
it finds_violates-in-vielation-of these rules. The directordivision has the discretion to deny any
reimbursement of Employer-at-Injury Program assistance it determines is not reasonable,
practical, or feasible, or considers an abuse of the program.
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(2) Reconsideration.

(a) Parties directly affected by an divisien-Employer-at-Injury Program decision may
request a-reconsideration by submittingsending a written request ferreconsideration-to
the dIVISIonadmm-ISI-FatGF no later than 60 days after the date the deC|5|0n wasts issued.

(b3) The request for reconsideration must specify the reasons why the decision is

appealed and may include additional documentation.-Ne-recensideration-wit-be-granted
unless-therequest-meets-the requirements-of this-rule:

(c4) The directoréivision will reconsider the decision and will notify all directly affected
parties of its decision upon reconsideration-witig.

(d) Reconsideration must precede a director’s review under section (3) of this rule.

(3) Director’s review.

(a) Fhe-affectedpParties affected by the reconsideration may request a director’s review
by submittingsenéing a written request to the division no later than 60 days after the date
the reconsideration was issued. The request must specify the reasons why the decision is
appealed and may include additional documentation.

(b5) The director may require any affected party to provide information or to participate
in the director’s review. If the party requesting the director’s review fails to participate
without reasonable cause as determined by the director, the director may dismiss the
review.

(cB) The director’s review decision will be issued in writing-and-aH-directly-affected
parties-wit-be-netified. The director’s review decision is final and not subject to further

review by any court or other administrative body.

Statutory authority: ORS 656.622, 656.726(4)

Statutes implemented: ORS 656.622

Hist: Amended 11/1/07 as WCD Admin. Order 07-065, eff. 12/1/07

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-105-0500 Insurer Participation in the Employer-At-Injury Program
(1) Insurer participation.

An insurer must be an active participant in providing re-employment assistance_under the
Employer-at-Injury Program with the employer’s consent. Participation includes issuing
notices of the available assistance and administering the Employer-at-Injury Program as
specified in these rules.

(2) Notice of assistance available.

The insurer mustwiH notify the worker and employer- at -injury in writing of the assistance
available from the Employer-at-Injury Program. A notice must be issued:

(a) Upon acceptance or reopening of a claim; and
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(b) Within five days of a worker’s first release for work after claim opening unless the
release is for regular work.

(3) Required notice language.Fhe-notices-of Employer-at-tnjury-Program-assistance-must
i the followina | :
(a) The notice to the worker required by section (2) of this rule must beappear in bold
type and contain the following languageas-feHows:

The Employer-at-1njuryReemployment-Assistance Program provides Oregon’s

qualified injured workers help with staying on the job or getting back to work.
Because of your injury, your employer may be eligible for assistance to return
you to transitional work through this the-Empleyer-at-lrjury-Pprogram while
your claim is open. Your employer may contact [insurer name and phone
number].

(b) The notice to the employer -at -injury required by section (2) of this rule must
beappear in bold type and contain the following languageasfoHews:

Because of your worker’s injury, you may be eligible for assistance through the
Employer-at-Injury Program to return the worker to transitional work while the
worker’s claim is open. To learn more about the assistance available from the
program, please call [insurer name and phone number].

(4) Insurer administration of program.

The insurer mustwiH administer the Employer-at-Injury Program according to these rules.
The insurer must assist an employer to:

(a) Obtain from the medical service provider a guatfyring-medical release; that meets the
requirements of pursuant-te-section (5) of this rulefrom-the-medical-serviceprovider;

(b) Identify a transitional work position:

(A) The transitional work position must be within the worker's injury-caused
limitations and may be created through modification of the worker’s regular work,
job restructuring, assistive devices, worksite modification, reduced hours, or
reassignment to another job;

(B) Unless the transitional worKk is skills building, the position must be within the
emplover’s course and scope of trade or profession; and

(C) When skills building is the transitional work, the worker must agree in writing to
take the class or course of instruction;

(c) Process employer wage subsidy requests as specified in OAR 436-105-0520(22);
(d) Make worksite modification purchases as specified in OAR 436-105-0520(32);

(e) Make Employer-at-Injury Program purchases as specified in OAR 436-105-0520(43);
and

(f) Request Employer-at-Injury Program reimbursement from the division as specified in
OAR 436-105-0540.
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(5) Medical releases.

(a) Medical releases are required forFer purposes of the Employer-at-Injury Program.;
lical rel he followi oria:

(a) All medical releases must be dated

(b) A medical release must be-and related to the compensable injury or occupational

disease or, if the claim has not been accepted or denied, the claimed workers’

compensation injury or occupational disease. Fhe-date-the-medicalrelease-is-issued-by

: ored riod

(cb) A medical release mustFwo-types-of- medical-release-qualify-under-these-rules:

(A) A-medicalrelease-thatsStates the worker’s specific current or projected
restrictions; or

(B) A-statement-by-the-medical-serviceproviderthattindicates the worker is not
released to regular workempleyment and be accompanied by an approval of a job

description thatwhieh includes the job duties and physical demands required for the
transitional work.

(d) A medical release that releases the worker to part-time work or fewer hours than the
worker normally worked before the injury must specify the worker’s hourly restrictions.

(ee) A medical release must be dated and cover any period of time for which benefits are
requested.

(A) The date a medical release is issued is considered the effective date if an effective
date is not otherwise specified.

{6)-For-the-purposes-of the Employer-at-Injury-Program;a-(B) A medical release, and
any restrictions it contains, remains in effect until another medical release is issued-by
l er el : dor.

(C) If a medical release does not specify an end date or follow-up date and no
subsequent medical release is issued, and there is no indication that the worker
followed up with the medical service provider, the medical release is effective for no
more than 30 days.

(f) An employer or insurer may get clarification about a medical release from the medical
service provider who issued the release any time beforeprierte submitting the
reimbursement request.

(6%) Required documentation.

The insurer must maintain all records and documentation of the Employer-at-Injury Program
for a period of three years from the date of the last Employer-at-Injury Program
reimbursement request. All documentation must be prepared before reimbursement is
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requested from the division. The insurer mustw# maintain the following information at
anthe authorized claim processing location{s)-

(a) The worker’s claim file;

(b) Documentation from the worker’s medical service provider that the worker is unable
to perform regular workempleyment due to the injury and dated copies of all work
releases from the worker’s medical service provider;

(c) Documentation of the transitional work that includes the start date, wage and hours,
and a description of the job duties;

(de) A legible copy of the worker’s payroll records, compiled in accordance with
generally accepted accounting procedures, for the wage subsidy period.-as-fellows:

(A) Payroll records must includestate:
(i) The date of payment;

(i) The dates of work covered by the payment;

(iii) The rate or rates of pay;

(iv) Gross wages;

(v) Whether the worker is paid by the hour, shift, day, or week or on a salary,
piece, or commission basis;

(vi) The reqular hourly rate or rates of pay, the number of reqular hours worked,
and pay for those hours;

(vii) The number of overtime hours worked, if any, and pay for those hours; and

with documentation of how the worker’s earnings were calculated for the wage
subsidy. Supplemental documentation may be used to determine a worker’s work
schedule, wages earned on a particular day, dates of paid leave, or to clarify any other
necessary information not fully explained by the payroll record;

(eB) Documentation of the time of the appointment and hours and wages of transitional
work for any days for which H-a partial day’s reimbursement is requested after thea
worker is released for transitional work, or beforepriorte returning from a medical
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appointment with a regular work release;-decumentation-of-the-time-of-the-medical

ala ALO
CH1o ‘AAw

(fd) A legible copy of proof of purchase, providing proof the item was ordered during the
Employer-at-Injury Program period and proof of payment of the item¢{s} for worksite
modification purchases and Employer-at-Injury Program purchases;

(ge) Whitten-dDocumentation of the insurer’s decision-to-approvale of worksite
modifications;

(hg) Documentation that payments for a home care worker were made to the Oregon
Department of Human Services_ or/ Oregon Health Authority, if applicable;

(ik) Fhe-wWritten acceptance by the worker when skills building is the transitional work;
and

(i#) Documentation, including course title and curriculum for a class or course of
instruction, when Employer-at Injury Program purchases are requested.

Statutory authority: ORS 656-340-656.622, 656.726(4)

Statutes implemented: ORS 656-340,-656.622

Hist: Amended 1/29/15 as Admin. Order 15-054, eff. 3/1/15

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-105-0510 Employer Eligibility

To be eligible for the Employer-at-Injury Program, an employer must:
(1) Fhe-employermust-mMaintain Oregon workers’: compensation insurance coverage:;
(2) Fhe-employermust-bBe the employer at injury-as-defined-r-OAR-436-105-0005-; and

(3) Fhe-employermust-be-eEmploying an eligible worker.

Statutory authority: ORS 656.622, 656.726(4)

Statutes implemented: ORS 656.622

Hist: Amended 10-3-2012 as Admin. Order 12-057, eff. 11-1-2012

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-105-0511 Worker Eligibility
To be eligible for the Employer-at-Injury Program, a worker must:

(1) Fhe-workermust-hHave an Oregon workers’ compensation injury or occupational disease
claim at the time of the Employer-at-Injury Program-; and

(2) Fhe-workermustrNot be covered as anby-the tinjured Hinmate under ORS 655.505 to
655.555Law and OAR 125-160.

Statutory authority: ORS 656.622, 656.726(4)

Statutes implemented: ORS 656.622

Hist: Amended and renumbered from OAR 436-105-0510 11/1/07 as WCD Admin. Order 07-065, eff. 12/1/07
See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.
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436-105-0512 End of Eligibility
Fhe-Employer-at-Injury Program eligibility wiH-ends:

(1) When the worker or employer no longer meets the eligibility provisions stated in OAR
436-105-0510 and 6AR-436-105-0511;

(2) When the worker's claim is closed or denied;
(3) When sanctions_issued under OAR 436-105-0560 preclude eligibility;

(45) Two years after the original date of acceptance of a non-disabling claim;_or

(5) Except for claims costs reimbursed under OAR 436-110-0330, when benefits under the
Preferred Worker Program under OAR 436-110 beqin.

Statutory authority: ORS 656.622, 656.726(4)

Statutes implemented: ORS 656.622

Hist: Amended 10-3-2012 as Admin. Order 12-057, eff. 11-1-2012

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-105-0520 Assistance Available from the Employer-at-Injury Program
(1) General provisions.

(a) The Employer-at-Injury Program may be used only once per worker per claim
opening_or request for reopening-fera-nendisabling-claim-ora-disabling-claim. If a
nondisabling claim becomes a disabling claim after one year from the date of acceptance,
the disabling claim is considered a new opening and the Employer-at-Injury Program
may be used again.

(b) Assistance available includes wage subsidy, worksite modification, and purchases.:

(c) Any modification and other purchases must be ordered before the end of the
Employer-at-Injury Program.

(23) Wage subsidy.

Wage subsidy-whieh provides 45-pereent-reimbursement of 45 percent of the worker’s gross
wages for the wage subsidy period. Wage subsidy benefits are subject to the following
conditions:

| (a) A wage subsidy may not exceed 66 workdays and must be completed within a 24-
consecutive month period;

(b) A wage subsidy may not start or end with paid leave;

(c) If the worker has hourly restrictions, reimbursable paid leave cannot exceedmust-be
Hmited-up-to the maximum number of hours of the worker’s hourly restrictions. Paid
leave exceeding the worker’s hourly restrictions will not beis-retsubject-to
reimbursedment; and

(d) Any day during which the worker exceeds his or her injury-caused limitations will not
| be reimbursed. If, however, an employer uses a time clock, a reasonable time of upnet to
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exeeed-30 minutes per day will be allowed for the worker to get to and from the time
clock and the worksite without exceeding the worker’s hourly restrictions.

(32) Worksite modification.

(a) Worksite modification ismeans altering a worksite by renting, purchasing, modifying,
or supplementing equipment to:

(A) Enable a worker to perform the transitional work within the worker’s limitations
that resulted in the worker’s Employer-at-Injury ProgramEAIR eligibility;

(B) Prevent a worsening of the worker’s compensable injury or occupational disease;
or

(C) If the claim has not been accepted or denied, to prevent a worsening of the
claimed workers’ compensation injury or occupational disease.

(b) For purposes of the Employer-at-Injury Program, a “worksite” is a primary work area
available for a worker to use to perform the required job duties. The worksite may be the
employer’s, client’s, or worker’s premises, property, or equipment used to conduct
business under the employer’s or client’s direction and control. A worksite may include a
worker’s personal property or vehicle if required to perform the job.

(cb) Worksite modification assistance is subject to the following conditions:

(A) The insurer must determines the appropriate worksite modifications for the
worker;

(B) The insurer must documents its reasons for approving the modifications; and

(CB) Worksite modification items become the employer’s property atupen the end of
the Employer-at-Injury Program.

(43) Employer-at-Injury Program purchases.

Employer-at-Injury Program purchases;-which are limited to:

(a) Tuition, books, fees, and materials required for a-class-er-course-ofinstructionto
enhanee-an-exsting-skiordevelop-anewsikdlhwhen-skills building ts-used-as
transitionalwoerk-or when-reguired-to meet the requirements of the transitional work
position. Maximum expenditure is $1,000. Tuition, books, fees, and required materials
will be provided under the following conditions:

(A) The insurer must determines the class or course of instruction will help the
worker enhance an existing skill or develop a new skill, and must documents its
decision; and

(B) The worker must begins participation in the class or course of instruction while
eligible for the Employer-at-Injury Program;
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(b) Clothing required for the job, except clothing the employer normally provides.
Clothing becomes the worker’s property. Maximum expenditure is $400;- and

(c4) Employer-at-tnjury-Program-purchases-oftTools and equipment+reluding
consumables—mustbe required for the worker to perform transitional work,— including

consumables required to support the functioning of the tools or equipment. These
purchases wi-become the employer’s property.

(5) Other conditions for worksite modifications and purchases.

(a) Worksite modification and purchases of tools and equipment are limited to a
combined maximum reimbursement of $5,000.

(b) Extended warranties that are in addition to the standard or manufacturer’s warranty
are not reimbursable under the Employer-at-Injury Program.

(c6) All modifications and purchases made by the employer in good faith are
reimbursable, even if the worker refuses to return to work, or if the worker agreed to take
part in training and then later refused to attend training.

Statutory authority: ORS 656.622, 656.726(4)

Statutes implemented: ORS 656.622

Hist: Amended 1/29/15 as Admin. Order 15-054, eff. 3/1/15

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-105-0530 Employer-at-Injury Program Procedures for Concurrent Injuries
(1) A worker is eligible for only one Employer-Aat-Injury Program at a time.
(2) When a worker in an Employer-at-Injury Program incurs a new compensable injury,

transitional work for the first Employer-Aat-Injury Program is considered regular work for
purposes of the second Employer-at-Injury Program.

(3) If the new injury makes the first Employer-at-Injury Program unsuitable, the worker may
be eligible for a second Employer-at-Injury Program under the new injury.

(4) When the worker is no longer eligible for the second Employer-Aat-Injury Program, the
first Employer-Aat-Injury Program may be resumed if the employer and worker still meet
eligibility criteria under that claim.

Statutory authority: ORS 656.622, 656.726(4)

Statutes implemented: ORS 656.622

Hist: Amended 5/16/03 as WCD Admin. Order 03-057 eff. 6/8/03

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-105-0540 Employer-at-Injury Program Reimbursement Procedures

The following provisions apply when the insurer requests reimbursement from the division under
the Employer-at-Injury Program:

(1) Reimbursable benefits.

Reimbursements may include wage subsidy, Employer-at-Injury Program purchases, and
worksite modification.

(2) Program administrative costs.
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The insurer is entitled to a program administrative cost of $120-00 for the first approved
reimbursement request foref an Employer-at-Injury Program. A-sSubsequent requests for
reimbursement, including amended requests, for the same Employer-at-Injury Program areis
not entitled to an-additional program administrative costs.

(3) Minimum reimbursement request.

The first reimbursement request for an Employer-at-Injury Program must be for a minimum
of $100. Subsequent requests, including amended requests, may be for less than $100.

(43) Required documentation.

The insurer must havereceive all required-documentation required for reimbursement in its

possessmn at the time relmbursement is requestedwﬁhmene—year—#em—theend—ef—the
. The insurer must date

stamp or dlsplay eV|dence of the |n|t|al date of recelpt on each document as required under

OAR 436-060-0017(2)each-relmbursementreguest-document-with-thereceipt-date.

(54) Timeframe for submitting request form.

The insurer must submit Form 2360, “Employer-at-Injury Program (EAIP) Reimbursement

Request Form,”-therequestforrelmbursement{Form-2360} to the division within one year
and 30 days from the end of the Employer-at-Injury Program. The form is published with

Bulletin 260, both of which are available on the division’s website at wcd.oregon.gov.

reimbursement request formthat is mcomplete or contains an error, the dIVISIOﬂ may return
the form to the insurer for correction. The insurer has 60 days from the date itthe-trsurer
receives the returned reimbursement request form from the division, or one year and 30 days
from the end of Employer-at-Injury Program eligibility, whichever is latergreater, to make
the corrections and return the corrected form to the division.

(7) Amended requests.

(a) Amended reimbursement requests must be submitted to the division within one year
and 30 days from the end of the Employer-at-Injury Program eligibility except as
otherwise permitted in this rule.

(b) An amended reimbursement request must clearly state that it is an amendment and
clearly state the corrected information.
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(89) Denied claims.

(a) The insurer may send-an-Employer-at-lnjury-Program-relmbursementrequest
reimbursementte-the-division when a claim that was initially denied ang-was-is

subsequently accepted after the Employer-at-Injury Program eligibility ended and more
than one year and 30 days have passed. In that case, the insurer must submitsend a
completed Form 2360, “Employer-at-Injury Program (EAIP) fReimbursement fRequest
Form,” (published with Bulletin 260, available on the division’s website at
wcd.oregon.gov) to the division within 60 days of the first litigation order or stipulation
and order accepting the claim. A copy of the order aceepting-the-elaim;-or stipulation and
order-accepting-the-clabm-must be attached to the reimbursement request form.

(b28) The insurer may request reimbursement for a qualifying Employer-at-Injury
Program that took place beforeprierte a claim denial even if the claim is denied at the
time the_insurer submits the-reimburserment request is-sent-to the division.

(933) Effect on rates, dividends, premiums, or assessments.

The insurer maywiH not use Employer-at-Injury Program costs subject to reimbursement for
rate making, individual employer rating, dividend calculations, or in any manner that would
affect the employer's insurance premiums or premium assessments under ORS 656.612 and
OAR 436-085 with the present or a future insurer. The insurer must be able to document that
Employer-at-Injury Program costs do not affect the employer's rates or dividend.

(1024) Claim costs.

If a preferred worker employed by an eligible employer with active premium exemption
under OAR 436-110-0325 incurs a new injury, the claim is subject to claim costs
reimbursement under OAR 436-110-0330. If the worker subsequently beginsenters an
Employer-at-Injury Program, program costs mustare-te be separated from claim costs and
will not be reimbursed as claim costs.

Statutory authority: ORS 656.622, 656.726(4)

Statutes implemented: ORS 656.622

Hist: Amended 10-3-2012 as Admin. Order 12-057, eff. 11-1-2012

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-105-0550  Audits

(1) Insurers and employers are subject to periodic program and fiscal audits by the
directordivisien. All reimbursements are subject to subsequent audits, and may be disallowed
on any of the grounds set forth in these rules. Disallowed reimbursements maymust be
recoveredrepaid te by the directordepartment directly or from future reimbursements by way
of offset._If the director finds upon audit that procedures that led to disallowed
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reimbursements are still being used, the director may withhold further reimbursements until
corrections satisfactory to the director are made.

(2) AnFhe audit may include but not be limited to a review of the records required in OAR
436-105-0500(6%).

(3) When there is conflicting documentation-exists, the directoreivision will useutitize a
preponderance of evidence standard to decide eligibility for reimbursement. and-f there is
no clear preponderance, reimbursement will be deniedaHewed.

(4) The directordivision reserves the right to visit the work-site to determine compliance with
these rules.

Statutory authority: ORS 656.455, 656.622, 656.726(4), 731.475

Statutes implemented: ORS 656.455, 656.622, 731.475

Hist: Amended 12-1-2009 as WCD Admin. Order 09-059, eff. 1-1-2010

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-105-0560 Sanctions

(1) Penalties for false statement or report or misrepresentation.

Any person who knowingly makes a false statement or misrepresentation to the director or an
employee of the director for the purpose of obtaining any benefits or reimbursement from the
Employer-at-Injury Program, or who knowingly misrepresents the amount of a payroll; or
knowingly submits a false payroll report, is subject to penalties under ORS 656.990.

(2) Reasons for sanction.

Reasons for the director to sanction an insurer, self-insured employer, employer, or their
representative include, but are not limited to:

(a) Misrepresenting information in order to receive Employer-at-Injury Program
assistance;

(b) Making a serious error or omission thatwhieh resulted in the directordivision
approving reimbursement in error;

(c) Failing to respond to employer requests for assistance or failing to administer
Employer-at-Injury Program assistance; or-ef

(d) Failingure to comply with any condition inef these rules.
(3) Possible sanctions.

The director may order one or more of the following sanctionsSanetions-by-the-director-may
nclude-one-or-more-of the following:

(a) Ordering the person to take corrective action within a specific period of time;

(b) Ordering the person being sanctioned to repay the department all, or part, of the
monies reimbursed, with or without interest at a rate set by the department. The order
may include the department'’s legal costs;

(¢) Ending the employer’s eligibility to use the Employer-at-Injury Program for a specific
period of time; orand
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(d) Pursuing civil penalties under ORS 656.745 or criminal action against the party.

Statutory authority: ORS 656.622, 656.726(4)
Stat. Implemented: ORS 656.622, 656.745, 656.990
Hist: Adopted 8/14/01 as WCD Admin. Order 01-057, eff. 10/1/01
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OREGON ADMINISTRATIVE RULES
CHAPTER 436, DIVISION 110

Statutory authority: ORS 656.622, 656.726(4)

Statutes implemented: ORS 656.622

Hist: Amended 8/14/01 as WCD Admin. Order 01-056, eff. 10/1/01

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

Statutory authority: ORS 656.622, 656.726(4)

Statutes implemented: ORS 656.622

Hist: Amended 12/5/05 as WCD Admin. Order 05-079, eff. 1/1/06

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-110-0003 Purpose and Applicability of These Rules
(1) Purpose.

(2) The rules in OAR 436-110 explain who qualifies for and how to request assistance
and reimbursements from the Preferred Worker Program.

(b) The Preferred Worker Program encourages the re-employment of workers whose on-
the-job injuries result in disability that may be a substantial obstacle to employment by
providing assistance from the Workers’ Benefit Fund to eligible injured workers and to
the employers who employ them.

(c) The Preferred Worker Program is activated by the worker or by the employer at
injury.
(32)_Applicability.

These rules apply to all requests for Preferred Worker Program re-employment assistance
received by the division on or after the effective date of these rules.

(3) Submitting documents or information, calculating time.

(2) Documents or information required under these rules to be submitted to the division
may be submitted in any of the following ways:

(A) Mailed to the division’s mailing address with sufficient postage and placed in the
custody of the U.S. Postal Service;
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(B) Physical delivery to the division’s Salem office;

(C) Faxed, if the document transmitted indicates it has been delivered by fax, is sent
to the correct fax number, and indicates the date it was sent; or

(D) Any other method authorized by the director.

(b) Timeliness under these rules is determined as follows:

(A) If a document is mailed, it will be considered submitted on the date it is
postmarked.

(B) If a document is delivered, it must be delivered during regular business hours and
marked as received to be considered submitted on that date.

(C) If a document is faxed, it must be received by 11:59 p.m. Pacific Time to be
considered submitted on that date.

(c) Time periods allowed under these rules are calculated in calendar days. The first day
is not included. The last day is included unless it is a Saturday, Sunday, or legal holiday.
In that case, the period runs until the end of the next day that is not a Saturday, Sunday,
or legal holiday. Legal holidays are those listed in ORS 187.010 and 187.020.

(4) Availability of forms.

The bulletins and forms referenced in these rules are available on the division’s website at
wcd.oregon.gov.

(52) Director’s discretion.

The director may waive procedural rules as justice requires, unless otherwise obligated by
statute.

Statutory authority: ORS 656.622, 656.726(4)

Statutes implemented: ORS 656.622

Hist: Amended 10-3-2012 as Admin. Order 12-058, eff. 11-1-2012

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-110-0005 Definitions
For the purpose of these rules, unless the context requires otherwise:

(12) “Client” means a person to whom workers are provided under contract and for a fee on a
temporary or leased basis.

(23) “Date of eligibility” means the date the directordivision determines a worker is a
preferred worker.

(34) “Date of hire” means the date the worker starts work as a preferred worker.

(4) “Department” means the Department of Consumer and Business Services.

(5) “Director” means the Bdirector of the Department of Consumer and Business Services, or
the director’s delegate for the matter.
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(6) “Disability” means a permanent physical or mental restriction{s} or limitation{s} caused
by an accepted disabling Oregon workers’ compensation claim that limits the worker from
performing one or more of the worker’s regular job duties.

(7) “Division” means the Workers” Compensation Division of the Department of Consumer
and Business Services.

(89) “Employer at injury” means the organization thatin-whese employed the worker when
the worker sustained the injury or occupational disease.

(936) “Exceptional disability” means a disability equal to or greater than the complete loss,
or loss of use, of both legs_or—Execeptional-disabity-alse-tneludes a brain injury that results
in impairment equal to or greater than a Class 3H-as-defined-in under OAR 436-035-
0390(10). The directordiviston wi-determines whether a worker has an exceptional
disability based upon the combined effects of all of the worker’s Oregon compensable
injuries resulting in permanent disability.

(10%4%) “Fund” means the Workers’ Benefit Fund_under ORS 656.605.

(112) “Insurer” means the insurance company or self-insured employer responsible for the
workers’ compensation claim.

(123) “Premium” means the monies paid to an insurer for the purpose of purchasing workers’
compensation insurance.

(13) “Premium assessment” means monies due the director under ORS 656.612 and 656.614.

(14) “Regular workempleyment” means the job the worker held at the time of the injury,
claim for aggravation, or eOwn mMotion opening_under ORS 656.278.

Statutory authority: ORS 656.622, 656.726(4)

Statutes implemented: ORS 656.622

Hist: Amended 10-3-2012 as Admin. Order 12-058, eff. 11-1-2012

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-110-0006 Workers’ Benefit FundAdministration-ofRules
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(12) The department maintains the financial integrity of the fund and all reimbursement is
subject to the availability of funds. If the funds are too low for all reimbursements, the
director has final authority to determine how the funds will be disbursed.

(2) Monies in the Workers’ Benefit Fund may not be used to provide concurrent benefits
under the Preferred Worker Program and the Employer-at-Injury Program under OAR 436-
105 for the same worker for the same period of time, with the exception of claims costs
reimbursed under OAR 436-110-0330.

(3) The director may use moniesmeneys from the fund for activities to provide information
about and encourage re-employment of injured workers. A maximum of $250,000 may be
used in a fiscal year, July 1 to June 30. The director must approve all expenditures. Activities
include, but are not limited to:

(a) Advertisements and promotion of re-employment assistance programs and associated
production costs; and
(b) Public re-employment assistance program conferences and workshops.

Statutory authority: ORS 656.622, 656.726(4)

Statutes implemented: ORS 656.622

Hist: Amended 8/14/01 as WCD Admin. Order 01-056, eff. 10/1/01

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-110-0007 Denial of Requests, Reconsideration fAppeal-te-the Director’s Review
(1) Denial of requests for assistance.

The directordivision will deny any request for Preferred Worker Program assistance it finds
violatesis+rvolation-of these rules. The directordivisien has the discretion to deny a request
it determines is not reasonable, practical, or feasible, or considers an abuse of the program.

(2) Reconsideration.

(a) Parties directly affected by a division-Preferred Worker Programreemployment
assistanee decision of the director may request a-reconsideration by submittingsending a
written request for-reconsideration-to the divisionadministrater no later than 60 days after

the date the deC|S|on wasts issued. -Faesam+les—that—ape4eg+ble—and—eempleteuapeeaeeeptable

(b3) The request for reconsideration must specify the reasons why the decision is

appealed_and may include additional documentation.-Ne-recensideration-wit-be-granted

unless the request meets the requirements of this subsection.

(c4) The directordivision will reconsider the decision prier-te-a-director’sreview-and will
notify all directly affected parties of its decision upon reconsideration.

(d) Reconsideration must precede a director’s review under section (3) of this rule.

(3) Director’s review.
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(@5) If, upon reconsideration, the directordivisien upholds the original decision, itthe will
be referred for director’s review-with-begin._A party does not need to request director’s
review.

(b&) The director may require any affected party to provide information or to participate
in the director’s review. If the party requesting the director’s review fails to participate
without reasonable cause as determined by the director, the director may dismiss the
review.

(c#) The director’s review decision will be issued in writing. The director’s review
decision is final and not subject to further review by any court or other administrative
body.

Statutory authority: ORS 656.622, 656.726(4)

Statutes implemented: ORS 656.622

Hist: Amended 11/1/07 as WCD Admin. Order 07-066, eff. 12/1/07

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-110-0150 Pilot Projects
(1) The director may develop one or more pilot projects to test alternatives to the current
system of re-employing preferred workers.
(2) Notwithstanding any other provision of these rules, the director and others participating in
pilot projects are bound by the terms of the pilot project.
Statutory authority: ORS 656.622, 656.726(4)
Statutes implemented: ORS 656.622
Hist: Adopted 6/5/13 as WCD Admin. Order 13-055, eff. 6/7/13
436-110-0240 Insurer Participation in the Preferred Worker Program
(1) Insurer participation.

The insurer of the employer at injury must be an active participant in providing re-

employment assrstance under the Preferred Worker Proqram -Flarnerpaferen—meleeles—iseemg

(2) Notice of assistance available.

The insurer must notify the worker and employer at injury in writing of the reemployment
assistance available from the Preferred Worker Programfund. A notice must be issued:

(a) Within 5five days of a-werker’srelease-for-work-after-the worker beinghas-been
declared medically stationary-by-the-attending-physician;

(b) Upon determination of the worker’s eligibility or ineligibility efthe-werkerfor
vocational assistance under ORS 656.340 and OAR 436-120; and

(c) Upon approval of a claim disposition agreement.

(3) Required notice language.

(a) The notice to the worker required byPursuant-te section (2) of this rule;-the-nrotice-te
the-werker must beappear in bold type and contain the following language:
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The pPreferred w\Worker pProgram helps Oregon’s injured workers get back to
work. To find out whether you quallfy, contact the pPreferred wWorker
pProgram-a

e-mail-address listed-below.
For-the Salem-officecCall: 503-947-7588; or 1-800-445-3948 (toll-free)
Fax;or-FAX: 503-947-7581-

Or write the pPreferred w\\Vorker pProgram at: 356-Winter-StNE-P.O. Box
14480, Salem, Oregon 97309-0405 or—O+write-to-the preferred-worker-program
at: pwp.oregon@oregon.govstate-er-us
(b4) The notice to the employer at injury required bydnder section (2) of this rule-the
notice-to-the-employer must beappear in bold type and contain the following language:
As the employer of an injured worker, you may be eligible for valuable

pPreferred w\Worker pProgram incentives if the worker cannot return to
regular work and has permanent limitations caused by the injury.

If the worker’s pPreferred w\Worker pProgram eligibility has not been
determined, you may contact the Workers’ Compensation Division for an
eligibility review.

To be eligible for exemption from paying workers’ compensation premiums for
this worker for three years, you must:
e Bring back your preferred worker to a new or modified job; and

e Notify the Workers’ Compensation Divisionus within 90 days of the date
the worker is determined eligible or within 90 days of the date you bring
the worker back to work, whichever is later.

To request all other pPreferred wWorker pProgram benefits, you must contact
the Workers’ Compensation Division within 180 days of the worker’s claim
closure date.

To find out more about the pPreferred wWorker pProgram, contact the

program at one of the telephone numbers, fax numbers, or addresses listed
below.

For-the-Salem-officecCall: 503-947-7588; or 1-800-445-3948 (toll-free)
Fax;-er-FAX: 503-947-7581-

Or write the pPreferred wWorker pProgram at: 350 \Winter SENE-P.O. Box
14480, Salem, Oregon 97309-0405 or-
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pwp.oregon@oreqon.govstate-or-Hs

(45) Reporting information to the division.

The insurer must provide the division with preferred worker information-in-the-form-and
format-the-directorpreseribes-OAR-436-030; upon the following:

(a) Claim closure according to ORS 656.268, by submitting Form 1503, “Insurer Notice
of Closure Summary,” as prescribed by OAR 436-030-0015(1);

(b) Within 30 calendar days of anfrem-the-insurer’sreceipt-of the-earkiest order on

reconsideration, opinion and order of an administrative law judge, erderoen
reconsideration-order on review by the board, decision of the Court of Appeals_or
Supreme Court, or stipulation_between the parties that grants initial permanent disability
after the latest opening of the worker’s claim; and

(c) Approval of a claim disposition agreement-aceerding-to-ORS-656-236, if-and

documented medical evidence indicates permanent restrictionseisabHity exists as a result
of the injury or disease, and the worker is unable to return to regular workemployment. If
the claim disposition agreement is approved before the claim has been closed under ORS
656.268, the insurer must obtain medical information to determine the worker’s
permanent restrictions for purposes of the Preferred Worker Program.

Statutory authority: ORS 656-346; 656.622, 656.726(4)

Statutes implemented: ORS 656-340(1),(2),{3);-656.622; 656.726(4)

Hist: Amended 10-3-2012 as Admin. Order 12-058, eff. 11-1-2012

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-110-0290 Employer at Injury Use of the Preferred Worker Program

The conditions for the employer at injury to activate the pPreferred w\Worker pProgram
areinclude:

(12) Time frame.

(a) For al-otherpPreferred wWorker pProgram assistance other than premium
exemption,benefits the employer at injury must request pPreferred w\Worker pProgram
assistance from the division within 180 days of the worker’s claim closure date, with-the
felowing-exception as provided in subsection (1)(c).

(b) Conditions for employer at injury activated premium exemption are provided in OAR
436-110-0325.
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+(c) When worksite modifications are provided, and the modifications are completed and
verified by the directordivision more than 150 days after the worker’s claim closure date,

the employer at injury will have 30 calendar days from the verification date to request
other assistance.

(24) Job offer.

The worker must agree to accept the new or modified regular job with the employer at injury
in writing. Form 4903, “Preferred Worker Job Offer Letter,” is a sample job offer letter. The
job offer must include:

(a) The start date,- which is the date the worker begins receiving payment for the new or
modified job. If the job starts after the modifications are in place, so note;

(b) Wage and hours;
(c) Job site location; and

(d) Description of job duties that includes physical requirements.
(35) Additional modifications.

If the employer at injury uses worksite modification assistance and the employer or worker
later requests additional modifications for the same job, the employer at injury’s worksite
modification benefit will be exhausted before using the worker’s worksite modification
benefits.

Statutory authority: ORS 656.726(4), 656.622

Statutes implemented: ORS 656.622

Hist.: Amended 9-15-10 as WCD Admin. Order 10-055, eff. 10-12-10

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-110-0310 Eligibility and End of Eligibility for the Preferred Worker Program
(1) Employer eligibility.

The eligibility requirements for the Preferred Worker Program for an employer,_ including the
employer at injury, except as provided in OAR 436-110-0345(1) for Eemployment
Ppurchases, are:

(a) The employer has and maintains Oregon workers’ compensation insurance coverage;
(b) The employer complies with the Oregon Wworkers’ €compensation Llaw;

(c) The employer must offer or provide employment to an eligible Ppreferred W worker
who is a subject Oregon worker according to ORS 656.027;

(d) If the employer is a worker leasing company, it must be licensed with the
directordivisien under ORS 656.850; and
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(e) The employer is not currently ineligible for Ppreferred Wworker benefits under OAR
436-110-0900.

(2) Worker eligibility.
The eligibility requirements for a worker for the Preferred Worker Program are:

(a) The worker has an accepted disabling Oregon compensable injury or occupational
disease. Injuries to inmates covered under ORS 655.505 to 655.555 and OAR 125-160by

the-tnjuredhmate-Law do not qualify;

(b) Medical-evidence-indicates-that-because-of-injury-caused-HmitationstThe worker
will not be able to return to regular work, as indicated by medical evidence and due to

|n|urv-caused Ilmltatlons under anv clalm opemnqempleymen%a&deﬂneeHFFGAR—Qﬁ-

(c) Medical documentation indicates permanent restrictionseisabitity exists as a result of
the injury or disease, whether or not an order has been issued awarding permanent
disability;-and

(d) The worker is authorized to work in the United States;- and

(e) The worker complies with the Oregon workers’ compensation law.

(3) Work experience program participants, apprentices, and trainees.

(a) Individuals covered under ORS 656.033, 656.046, 656.135, or 656.138, are eligible
for the Preferred Worker Program if they otherwise meet the eligibility requirements in
section (2) of this rule.

(b) For purposes of the Preferred Worker Program, for individuals covered under ORS
656.033, 656.046, 656.135, or 656.138, the job for which the individual was being
trained is considered reqular work.

(43) Self-employment.

A worker may not use Ppreferred YWworker benefits for self-employment unless the injury
that gave rise to the worker’s eligibility for the Preferred Worker Program occurred in the
course and scope of self-employment. In that case, the worker may use the benefits to return
to the same self-employment or for employment other than self-employment.

(54) Ending eligibility.

Reasons for ending Preferred Worker Program eligibility include, but are not limited to, the
following:

(a) Misrepresentation or omission of information by a worker or employer to obtain
assistance;

(b) Failure of a worker or employer to provide requested information or cooperate;
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(c) Falsification or alteration of a Ppreferred Wworker card or a Preferred-\Worker
Program-AgreementPreferred Worker Program agreement;

(d) Conviction of fraud in obtaining workers’ compensation benefits;

(e) The worker no longer meets the eligibility requirements under section (2) of this rule;
or

(f) The employer no longer meets the eligibility requirements under section (1) of this

rule.

(65) Reinstatement of eligibility.

The directordivisten retains the right to reinstate Preferred Worker Program eligibility if
eligibility was ended prematurely or in error, or if the employer has reinstated or obtained
workers’ compensation insurance coverage.

(76) Redetermination of eligibility.

A worker found ineligible because the workerhe/she was not authorized to work in the
United States may request a redetermination of eligibility after providing the division with
documentation that the workerhefshe is authorized to work in the United States.

Statutory authority: ORS 656.622, 656.726(4)

Statutes implemented: ORS 656.622

Hist: Amended 12-1-2009 as WCD Admin. Order 09-060, eff. 1-1-2010

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-110-0320 Preferred Worker ldentification-Card

(1) The division will issues a Ppreferred YWworker ldentification-card to eligible workers. The
card identifies athe worker as belng ellglble to offer an employer Preferred Worker Program
assistance. A 3 . A 3 3

(2) The division will issues a preferred workerthis card-as-felows:

(a) Automatically at the time of claim closure based upon insurer submission of
Ppreferred Wworker information as specified in OAR 436-110-0240(45)(a);_or

(b) When the division determines werker-or-theirepresentativerequest-a-card;and-the

worker is eligible for the Preferred Worker Program;-e¢

o her ti he division find | ligible.
(3) The division may inactivate a Ppreferred Wworker card if:

(a) The Preferred-\Weorker-card was issued in error; or

(b) Any reason for ending Preferred Worker Program eligibility as specified in OAR 436-
110-0310(54) applies.

Statutory authority: ORS 656.622, 656.726(4)
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Statutes implemented: ORS 656.622

Hist: Amended 6/12/08 as WCD Admin. Order 08-058, eff. 7/1/08
See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-110-0325 Premium Exemption-General-Provisions
(1) General provisions.

(a) The purpose of premium exemption is to provide an incentive forte employers to hire
and retain preferred workers.

(b2) Premium exemption releases an employer from paying workers’ compensation
insurance premiums and premium assessments on a preferred worker for three years from
the date premium exemption started. WhenWhie-using premium exemption_is in place,
the employer does not report, and the insurer mayean not use, the preferred worker’s
payroll for the calculation of insurance premiums or premium assessments. However, the
employer must report and pay the Workers’ Benefit Fundwerkers>compensation
emploeyer assessments and withhold employee contributions as required by ORS 656.506
and OAR 436-070. The employer must start paying insurance premiums and premium
assessments when premium exemption ends.

(2) Employer eligibility.

To be eligible for premium exemption the employer must:

(a) Hire a preferred worker or, for the employer at injury or aggravation, bring back its
preferred worker to a new or modified job; and

(b) Notify the division within 90 days from the date of eligibility or the date of hire,
whichever is later.

(3) Exclusion.

Premium exemption may earnot be used |f the worker has permanent restrictions but returns

b

(4) Division notification.

(_Lilieeeal#y—fepprememe*empeen—ﬁhe employer AHHHHR-oragaravatien-must Bring
notify the divisionits-insurer
within 90 days from the date of eligibility or the date of hire, whichever is later.

(b) If the director approves premium exemption, the division will notify the employer and
insurer of the premium exemption period.

(c) If the director does not approve premium exemption, the division will notify the
employer.

(5) Premium exemption period.

(a) For the employer at injury or aggravation, Ppremium exemption starts on the date of
hire or the date of eligibility, whichever is later.
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(b&) If the employer is not the employer- at- injury or aggravation, the worker discloses
preferred worker status to that employer, and the employer notifies the divisioniasurer
within 90 days from the date of hire that it hasthey-have hired a preferred worker,
premium exemption starts on the date of hire.

(c8) The three-year premium exemption period may not be extended, even if the
preferred worker’s job duties change or the employer’s ownership or legal status

hanges #a—buﬂﬂes&ehanges—m}ame—is—seld—mepged—epe#m&ehange&ns

(6) Claims costs.

If a worker covered under premium exemption incurs a compensable injury or occupational
disease during the premium exemption period, the employer must notify its insurer of the
injury and the worker’s preferred worker status. The claim costs for the injury are reimbursed
under OAR 436-110-0330.

Statutory authority: ORS 656.726(4), 656.622

Statutes implemented: ORS 656.622

Hist.: Amended 10-3-2012 as Admin. Order 12-058, eff. 11-1-2012
See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-110-0330 Claim Cost Reimbursement
(1) General provisions.

Claim ©cost Rreimbursement provides reimbursement to the insurer for claim costs when a
Ppreferred Wworker files a claim for injury or occupational disease while employed under
Ppremium Eexemption as follows:

(a) Reimbursements will be made for the life of the claim;
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(b) Reimbursable claim costs include disability benefits, medical benefits, vocational
costs underinaceordance-with OAR 436-120-0720, Sclaim Bdisposition Aagreements
underinr-aceordance-with ORS 656.236, Bdisputed Sclaim Ssettlements underin
accordance-with ORS 656.289, stipulations, as-wel-as-attorney fees awarded the worker
or the worker’s beneficiaries, and administrative COSts;

(c) Reimbursable claim costs for denied claims include costs incurred up to the date of
denial, but are limited to benefits the insurer is obligated to pay under ORS chapter 656
and diagnostic tests, including independent medical examinations necessary to determine
compensability of the claim;

(d) The administrative cost factor that willte-be applyapplied to claim costs iswil-be-as
published inBuHetin-316 Bulletin 316; and

(e) The claim maymust not be used for ratemaking, individual employer rating, dividend
calculations, or in any manner that would affect the employer’s insurance premiums or
premium assessments with the present or a future insurer. The insurer must be able to
prove within its loss reports that the preferred workerdoeument-that claim data is not used
to determinewil-notaffect the employer’s rates or dividend.

(2) Reimbursement request process.

The insurer must request claim €cost Rreimbursement as follows:

(a) A Rrequests for reimbursement must be submittedmade to the division within 15
monthsene-year of the dateend-ofthe-guarterwithin on which payment was made;

(bb) The insurer must useQuarterlyreimbursementreguests-must-be- Form 3014,
“Preferred Worker Program Quarterly Cost Reimbursement Request”#-the-format-the

cirector prescribes by bulletin; and

(c) Reimbursement documentation must include, but is not limited to:

(A) Net amounts paid. “Net amounts” means the total compensation paid less any
recoveries, including, but not limited to, third--party recovery or reimbursement from
the Retroactive Program, Reopened Claims Program, or the fund; and

(B) Paymentcertificationstatement—and
{&-Any other information required by the directordivision-deems-necessary.

(3) Costs not reimbursable.

Requests for reimbursement maymust not include:

(a) Claim costs for any injury that did not occur while the worker was employed with
Ppremium Eexemption;

(b) Costs incurred for conditions completely unrelated to the compensable claim;

(c) Costs incurred due to inaccurate, untimely, unreasonable, or improper processing of
the claim;

(d) Penalties, fines, or filing fees;
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(e) Disposition amounts in accordance with ORS 656.236 {EDBA} orand 656.289 (BCS)
not previously approved by the directordivisien;

(F) Costs reimbursed or outstanding requests for reimbursement from the Reopened
Claims Program, Retroactive Program, or the fund; or

(9) Reimbursable Employer-at-Injury Program costs.
(4) Audit, disallowed amounts.

Periodically, the directordiviston will audit the insurer’sphysieal file efthe-iasurer-to validate
the amount reimbursed. Reimbursed amounts must be refunded to the division and, as
applicable, future reimbursements will be denied if, upon audit, any of the following is found
to apply:
(a) Reimbursement has been made for any of the items specified in section (3) of this
rule;

(b) If claim acceptance as a new injury rather than an aggravation is questionable and the
rationale for acceptance has not been reasonably documented,;

(c) The separate payments of compensation have not been documented;

(d) The insurer included claim costs in any dividend or retrospective rating or experience
rating calculations; or

(e) The insurer is unable to provide applicable records relating to experience rating,
retrospective rating, or dividend calculations at the time of audit or within 14 working
days thereafter.

(5) Reinstatement of reimbursement.

If the conditions described in subsections (4)(a) through (e) of this rule are corrected and all
other criteria of the rules are met, eligibility for reimbursement may be reinstated. If
reimbursement eligibility is reinstated, any moniesmeneys previously reimbursed and then
recovered will be reimbursed again according to these rules.

(6) Reimbursement of settlement amounts.

A Cclaim Bdisposition Aagreement underaceerdingte ORS 656.236, a Bdisputed Sclaim
Ssettlement underaceerding-te ORS 656.289, or any stipulation or agreement of a claim
subject to claim cost reimbursement from the fund must meet the following requirements for
reimbursement:

(a) The insurer must obtain prior written approval of the agreementéispesition from the
directordivision. The proposed agreementdispesition must be submitted to the division

beforeprior-te being submitteding-the-disposition to the Workers’ Compensation Board or
administrative law judge for approval;

(b) A claim’s future liability and the proposed contribution from the fund must be a
reasonable projection, as determined by the directordivisien, in order to be approved for
reimbursement from the fund; and

(c) A request for approval of the proposed agreementeispesition must include:
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(A) A copy of Fthe eriginal-proposed agreementeispesition, containing appropriate
signatures and aappropriate signature lines for directordivision-and-Werkers”

Compensation-Board-or-administrative-taw-judge approval, that specifies the

proposed assistance from the fund;

(B) A written explanation of how the calculations for the amount of assistance from
the fund were made; and
(C) Other information as required by the directordivisten.

Statutory authority: ORS 656.726(4), 656.622

Statutes implemented: ORS 656.622

Hist.: Amended 12-1-2009 as WCD Admin. Order 09-060, eff. 1-1-2010

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-110-0335 Wage Subsidy General Provisions

Wage subsidy provides an employer with partial reimbursement of a worker’s gross wages for a
specified period. Wage subsidy benefits are subject to the following conditions:

(1) Wage subsidy agreement form.

A completed Form 2190, “Preferred Worker Wage Subsidy Agreement,” must be submitted
to the division. Signature and time frame requirements for employer at injury activated wage
subsidy are in OAR 436-110-0336(2) and in OAR 436-110-0337(1) for worker-activated

wage subsidy.
(2%) Effective date.

The effective date of the wage subsidy agreementa-Wage-Subsidy-Agreerment is mutually
agreed to by the directordivision, employer, and worker if applicable.;

(32)_Time limits, reimbursement rate.

A wage subsidy is limited to a duration of 183 calendar days and a menthhy-reimbursement
rate of 50 percent for the approved period-execept-for-a-workerwith-an-exceptional-disabiity
as-defined-in-OAR-436-110-0005. For a worker with an exceptional disability, athe wage
subsidy duration is limited to 365 calendar days and a menthhr-reimbursement rate of 75
percent for the approved period.;

(43) Interruption and extension of agreement.

A wage subsidy agreement-Wage-Subsidy-Agreement may be interrupted once for reasonable

cause and extended to complete the agreement-‘#age-Subsidy-Agreement on a whole workday
basis. Reasonable cause includes, but is not limited to, personal or family illness, death in the

worker’s family, pregnancy of the worker or worker’s spouse, a compensable injury to the
worker, participation in an eEmployer-at-tinjury pProgram, or layoff. A layoff must be a
minimum of 10 consecutive work days. A period of time during which the employer IS
without workers’ compensation insurance coverage is not “reasonable cause;> and no
extension will be granted.;

(54) Pay structure.
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A preferred worker’s pay structure must be the same as the pay structure for other workers
employed in similar jobs by the employer.;

(65) Prevailing wage.

Wages subject to reimbursement must be within the prevailing wage range for that
occupation. The prevailing wage range is determined as followsby-thefellowing-method:

(a) First—eExamine the wages paid by the employer for other workers doing the same job;

(b) If no other workers are doing the same job, a labor market survey of the local labor
market may be conducted; and

(c) If the labor market survey does not support the wage rate requested, the
directordivision will determine the wage subject to reimbursement.;

(76) May not be combined with vocational training.

Preferred w\Worker pProgram wage subsidies may not be combined with a wage
reimbursementsubsidy for a training plan under OAR 436-120, “Vocational Assistance to
Injured Workers.”s

(8) Changes in employer.

If the worker’s employer changes during the wage subsidy agreement-‘#age-Subsidy
Agreement period due to a sale of the business, incorporation, or merger, the agreement can
be transferred to the new employer by an addendum to the agreement approved by the

directordivision as long as the worker’s job remains the same and the new employer is
eligible under OAR 436-110-0310(1).;

(9) Reimbursement requests.

(a) A completed and signed_Form 2968, “Preferred Worker Program Wage Subsidy

Reimbursement Request, ”—Wage%ubﬂd%RelmbuﬁemeM—Reqﬁest_ferm must be
submitted to the division with a legible copy of the worker’s payroll records.

(b) Payroll records must be compiled in accordance with generally accepted accounting
procedures and must include:

(A) The date of payment;
(B) The dates of work covered by the payment;

(C) The rate or rates of pay;

(D) Gross wages;

(E) The reqular hourly rate or rates of pay, the number of reqular hours worked, and
pay for those hours;

(F) The number of overtime hours worked, if any, and pay for those hours: and
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(G) The overtlme rate or rates of pay Iheupaym#reee#d—must—state—tk%dates—(daﬁe;

(04:9) All requests for reimbursement must be made within one year of the wage subsidy
agreement Wage-Subsidy-Agreement-end date.

(102) May not be used for reqular work.

Wage subsidy mayean not be used if the worker has permanent restrictions but returns to
reqular work 6 pred-in :

Statutory authority: ORS 656.726(4), 656.622

Statutes implemented: ORS 656.622

Hist: Amended 9-15-10 as WCD Admin. Order 10-055, eff. 10-12-10

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-110-0336  Wage Subsidy — Employer at Injury Activated
Wage subsidy may be activated by the employer at injury as follows:

(1) The job must be within the worker’s injury-caused restrictions. If a worksite modification
IS necessary to meet this requirement, wage subsidy will be deferred until:

(a) The worksite modification is complete;; or

(b) The employer accommodates the worker’s injury-caused restrictions while waiting for
the worksite modification to be complete.

(2) The employer must complete and sign a-Form 2190, “Preferred Worker w\Wage sSubsidy
aAgreement,” and submitsend it to the division in the time_frames allowed in OAR 436-110-
0290(1).

(3) The completed and signed job offer must-accompany-the-reguestas-required in OAR 436-

110-0290(24) must accompany the request for wage subsidy benefits, unless it was already
submitted with another request.

(4) The employer at injury may use wage subsidy once during an eligibility period.
Statutory authority: ORS 656.726(4), 656.622
Statutes implemented: ORS 656.622
Hist: Amended 10-3-2012 as Admin. Order 12-058, eff. 11-1-2012
See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-110-0337  Wage Subsidy — Worker Activated
A Wwage Ssubsidy may be requested by a worker as follows:

(1) The worker and employer must complete and sign aForm 2190, “Preferred Worker Wage

Subsidy Agreement,”-Wage-Subsidy-Agreement and submit itthe-agreement to the division

within three years of the date of hire.

(2) A Ppreferred Wworker may use Wwage Ssubsidy as many times as needed, up to a

maximum total reimbursement of $40,000-twice-ence-each-for-two-differentjobs. A worker

with an exceptional disability may use wage subsidy twice with no maximum total
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reimbursement rate. The maximum total reimbursementrumber-ofaHowable-uses will be
restored if there is a subsequent claim closure, and the worker is unable to return to regular

workemployment.

(3) If the employer at injury uses Wwage Ssubsidy for a job, the worker mayean not use
Wwage Ssubsidy for the same job.

(4) A worker can use a second wage subsidy with the same employer for a new job if:

(a) The majority of job duties have changed; and

(b) At least one year has passed from the end of the first wage subsidy period.

Statutory authority: ORS 656.726(4), 656.622

Statutes implemented: ORS 656.622

Hist: Amended 12-1-2009 as WCD Admin. Order 09-060, eff. 1-1-2010

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-110-0345 Employment Purchases and Placement Services—General-Provisions
(1) General provisions.

An employment purchase is assistance necessary for a worker to find, accept, or retain
employment in Oregon. Fhese-pPurchases may be provided for a job with a non-subject
employer in Oregon, as long as that employer complies with the appropriate workers’
compensation law. Employment purchases may eannot be used if the worker has permanent

restrlctlons but returns to fer—“regular Workemplwmemiasdeﬁﬂed—ﬁQAR—%é-i—lQ-GQ%

FestHeHens Except as prowded in subsectlon (2)(|h) of this rule all purchases become the
worker’s property.

(2) Types of purchases.

Employment purchases are limited to:

(a) Tuition, books, and fees for instruction provided by an educational entity accredited
or licensed by an appropriate body in order to update existing skills or to meet the
requirements of an obtained job. This category can be used as often as necessary up to a
Mmaximum expenditure-peruse-is-of $2,000, with each use limited to $1,000;

(b) Temporary lodging, meals, and mileage to attend instruction when overnight travel
is required. Reimbursable costs must be incurred within a 30-day period of time. The cost
of meals, lodging, public transportation, and use of a personal vehicle will be reimbursed
at the rate e#mm@%emen#en%ta&ee#@#egeeekas&ﬂed—empleyeesespubhshed |n
BuHetin-112Bulletin 112. i
of-one-menthand-the-total This cateqorv can be used as often as necessary up to a

maximum expenditure-per-use-is-of $1,000500;

(c) Tools and equipment mandatory for employment. Purchases must not include items
the worker possesses, duplicate YWworksite Mmodification items, vehicles, or items
needed for worksite creation. This category can be used as often as necessary up to a
Mmaximum ofexpenditure-peruse-is $5,000, with each use limited to $2,500;

436-110-0345 Page 18 436-110-0345



ORDER NO. 16-XXX
DEPARTMENT OF CONSUMER AND BUSINESS SERVICES
WORKERS’ COMPENSATION DIVISION
Proposed PREFERRED WORKER PROGRAM

(d) Clothing required for the job. This category can be used as often as necessary up to a
maximum of $1,000, with each use limited toMaximum-expenditure-per-use-is $500400;

(e) Transportation-related purchases, not including vehicles or vehicle maintenance,
that enable the worker to commute to a job such as, but not limited to, bus fare, gasoline,
or repairs to an existing vehicle. This category can be used as often as necessary up to a
maximum of $1,000, requested within 90 days of hire;

(fe) Moving expenses for a job if the new worksite is in Oregon and 50 or more than-56
miles from the worker’s primary residence. When the worker’s permanent disability from
the injury precludes the worker from commuting the required distance, moving expenses
may be provided to move within 50 miles of the worker’s primary residence or within the
distance the worker commuted for work at claim opening._The worker must complete,
sign, and submit Form 3293, “Preferred Worker Moving Assistance Agreement.” Moving
expenses are limited to one use. Expenditure is limited to:

(A) The cost of moving household goods weighing not more than 10,000 pounds and
reasonable costs of meals and lodging for the worker. The cost of meals, lodging,
public transportation, and use of a personal vehicle will be paid at the rate of
reimbursement-for-State-of Oregon-classified-employees-as-published in Bulletin 112
BuHetin112. Lodging and meals are limited to a maximum period of two weeks.
Mileage for one personal vehicle is limited to a single one-way trip; and

(B) Rental allowance for the worker’s primary residence limited to first month’s rent
as specified in the rental agreement, non-refundable deposit in an amount not to
exceed the first month’s rent, and a required credit check for that residence;

(of) Initiation fees, or back dues and one month’s current dues, required by a labor
union. This category can be used as often as necessary up to a maximum of $1,000;

(hg) Occupational certification, licenses, and related testing costs, drug screen
testing, physical examinations, or membership fees required for the job. This category
can be used as often as necessary up to a Mmaximum expenditure-is- of $1,000, with
each use limited to $500;

(ik) Worksite creation costs that are limited to equipment, furnishings, or other things
the employer needs to create a new job for the worker. A completed and signed Form
4122, “Preferred Worker Worksite Creation Agreement,” must be submitted to the
division. All items purchased are the property of the employer. This category can be used
as often as necessary up to a Mimaximum expenditure-per-use-s of $10,000, with each

use limited to $5,000; and
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(1) Miscellaneous purchases that do not fit into subsections (a) through (i) of this section,
subject to approval by the director. This category does not include a vehicle purchase.
This category can be used as often as necessary up to a maximum of $2,500.

(34) Payment and reimbursement.

(a) Costs of employment purchases will be paid by reimbursement-by-an-Autherization
for-Payment; or by other instrument of payment approved by the director.

(b5) The directordivisten will provide payment but will not purchase-directhy-or
otherwise assume responsibility for employment purchases.

(c) The person or entity that purchased the items may request reimbursement by
submitting to the division a legible copy of an invoice or receipt showing payment has
been made for the items purchased. Reimbursement will be made for only those items
and costs approved and paid.

(d) All requests for reimbursement must be made within one year of the end date on Form
2350, “Preferred Worker Employment Purchase Agreement.”

(e6) Reimbursed costs maywiH not be charged by the insurer to the employer as claim
costs or by any other means.

(4) Placement services.

(a) Placement assistance services provided to a preferred worker by a certified
vocational counselor or any public or private agency that provides placement services are
reimbursable as provided in this section.

(A) Placement assistance services provide the worker with skills to find employment,
including, but not limited to, intake, resume writing, interview skills, resource
development, online application development, job search skills, job coaching, and
employer contacts.

(B) The counselor or agency representative and the worker must complete, sign, and
submit to the division Form 4875, “Preferred Worker Placement Assistance
Agreement,” with an estimate of services to be provided.

(C) Placement assistance is limited to a maximum expenditure of $1,000 for services
described in paragraph (A). Payment for these services is based on a billable hourly
rate of $85 (or at one-half rate for travel) and may be made to the counselor or agency
that provided placement services to enable the worker to find employment, regardless
of whether the worker finds employment.

(D) Only one placement assistance agreement may be in approved status at any given
time.
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(E) Placement assistance may not be combined with vocational assistance under OAR
436-120.

(F) If the worker finds employment as a result of the placement services, an
employment placement payment of $500 may be paid to the counselor. If the worker
remains employed in that position for at least 30 days, an additional incentive
payment of $500 may be paid to the counselor or agency that provided the placement
services.

(G) Employment placement payment and subsequent incentive payment is limited to
a maximum of three employment placements.

(H) Placement and incentive payments are limited to one use each per employer.

(b) To request payment for placement services provided, a completed and signed Form
[to be created], “Preferred Worker Program Placement Payment Request,” must be
submitted to the division along with a detailed invoice of services provided.

(c) All requests for reimbursement for placement services must be made within one year

of the placement assistance agreement end date.

Statutory authority: ORS 656.726(4), 656.622

Statutes implemented: ORS 656.622

Hist.: Amended 9-15-10 as WCD Admin. Order 10-055, eff. 10-12-10

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-110-0346 Employment Purchases — Employer at Injury Activated
Conditions for use of Eemployment Ppurchases by the employer at injury are-asfoHows:

(1) The employer must submit to the division a completed_Form 2350, “Preferred Worker

Employment Purchase Agreement,”-Employment-Purchase-Agreement listing item{s) that are

required of the worker to perform the job for which the worker is employed-; and

(2) The employer at-rjury-may use each Eemployment Ppurchase category once per
eligibility period.

Statutory authority: ORS 656.726(4), 656.622

Statutes implemented: ORS 656.622

Hist: Amended 11/1/07 as WCD Admin. Order 07-066, eff. 12/1/07

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-110-0347 Employment Purchases — Worker Activated
(1) Conditions for use of employment purchases by a worker are-asfelows:
(a%) Except for moving expenses, placement assistance, and miscellaneous purchases
needed to find a job, the worker and employer must submit a completed employment

purchase agreement listing item{s} that are required of the worker to obtain or perform
the job::

(b2) H-eEmployment purchases mayare-te be used with a non-subject employer in
Oregon;Premium-Exemption-is-notactivated- and
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each tvpe of purchasenemleer—ef—aﬂrewebleuees WI|| be restored if there is a subsequent
claim closure; and the worker is unable to return to regular workemployment.

(24) A preferred worker may request employment purchases as follows:

(a) The worker must contact the division directly for assistance in receiving employment
purchases. The worker may make the request beforepriorte employment, as long as there
is a job offer with a start date, but not more than three years after the date of hire;- and

(b) Form 2350, “Preferred Worker Fhe-eEmployment pPurchase aAgreement,” form
must be completed and signed by the worker and employer and submitted to the division.
Only the worker’s signature is required ifH the request is for moving expenses, placement

assistance, or the miscellaneous category;-enly-the-werker’s-signature-isrequired.

Statutory authority: ORS 656.726(4), 656.622

Statutes implemented: ORS 656.622

Hist: Amended 10-3-2012 as Admin. Order 12-058, eff. 11-1-2012

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-110-0350 Worksite Modification — General Provisions
(1) Worksite modification defined.

(a) Worksite modification means altering a worksite i+-Oregon,-or-avaitablefor
inspection-and-medification-ir-Oregen-by purchasing, modifying, or supplementing

equipment, or changing the work process, to enable a worker to work within the
limitations causedimpesed by a compensable injuryies or occupational diseases.

(b) For purposes of the Preferred Worker Program, “worksite” means a primary work
area that is in Oregon, already constructed, and available for a worker to use to perform
the required job duties. The worksite may be the employer’s, client’s, or worker’s
premises, property, or equipment used to conduct business under the employer’s or
client’s direction and control. A worksite may include a worker’s personal property or
vehicle if required to perform the job. If the worksite is mobile, it must be available in

Oregon for inspection and modification.

(2) Conditions for use.

Conditions for the use of worksite modification assistance are as follows:

(a) Modifications mustwill-be-provided-te allow the worker to perform the job duties
within the worker’s injury-caused permanent limitations. In order to determine
appropriate worksite modifications, the division worksite modificationreemployment
assistanee consultants have discretion to use reports by a medical service provider
specific to the worker, specific documented “best practices” described by a medical
service provider or authority, and their own professional judgment and experience;
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(b) A job analysis that includes the duties and physical demands of the job before and
after modification may be required to show how the modification will overcome the
worker’s limitations. The job analysis may be submitted to the attending physician for
approval before the modification is performed:;

(c) Except as provided in OAR 436-110-0351(2) for employer at injury activated
modifications, Mmodifications can be used are-Hmited-up to a maximum of
$25;00050,000 per eligibility periodferenefeb, with each use limited to $35,000. If the
worker has an exceptional disability, aA modification more thanever $35,00025,000 may

be prewded—growde Hheworkerhas-an-exceptonal-disabHiyas-definedHn OAR 436-

(d) Modifications not to exceed $2,5004;000 may be provided that would reasonably be
expected to prevent further injury or exacerbation of the compensable injury or
occupational disease, including any disability resulting from the compensable injury or
occupational disease. A division worksite modificationreempleymentassistance
consultant will determine the appropriateness of this type of modification based upon his
or her professional judgment and experience, reports by a medical service provider
specific to the worker, or specific documented “best practices” described by a medical
service provider or authority. Costs of the modification{s} are included in the calculation
of the total worksite modification costs;

(e) Modifications are limited to $2,500 for on-the-job training under OAR 436-120,
“Vocational Assistance to Injured Workers,” or other similar on-the-job training
programs when the trainer is not the employer at injury. A modification will not be
approved for any other type of training;

(f) Modifications uphimited to $2,500 may be provided to protect the items approved in
the Wworksite Mmodification Aagreement from theft; or damage from the weather.
Insurance policy premiums will not be paid;

(9) When a vehicle is being modified, the vehicle owner must provide proof of ownership
and insurance coverage. The worker must have a valid driver license with any applicable
classification or endorsement;

(h) Rented or leased vehicles and other equipment will not be modified;

(i) Modifications must be reasonable, practical, and feasible, as determined by the
directordivision;

(1) When the directordivision determines the appropriate form of modification and the
worker or employer requests a form of modification equally appropriate but with a
greater cost, upon directoréivisien approval, funds equal to the cost of the form of
modification identified by the directordivisien may be applied toward the cost of the
modification desired by the worker or employer;

(k) A modification may include rental of tools, equipment, fixtures, or furnishings to
determine the feasibility of a modification. It may also include consultative services
necessary to determine the feasibility of a modification, or to recommend or design a
worksite modification;
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(I) Rental of worksite modification items and consultative services require
directordivision approval and are limited to a cost of up to $5,0003,500 each. The cost for
rental of worksite modification items and consultative services does not apply toward the
total cost of a worksite modification;

(m) Modification equipment will become the property of the employer, worker, or werker
leasing-company>s-Client on the “end date? of thea- Wworksite Mmodification
Aagreement, or when the worker’s employment ends, whichever occurs first. The
directordivision will determine ownership of worksite modification equipment
beforepriorte approving an agreement and has the final authority to assign property;

(n) The directordivision may request a physical capacities evaluation, work tolerance
screening, or review of a job analysis to quantify the worker’s injury-caused permanent
restrictionstmitations. The cost of temporary lodging, meals, public transportation, and
use of a personal vehicle necessary for a worker to participate in one or more of these

required activities will be reimbursed at the rate efreimbursementforState-of Oregon
classified-employees-as-published in Bulletin 112. The cost of the services described in

this subsection must be paid by the insurerdees-ret-apply-toward-the-total-cost-of a

e ification:
(o) If the property provided for the modification is damaged, in need of repair, or lost, the
directordivisien will not repair or replace the property;

(p) The employer must not dispose of the property provided for the modification or
reassign it to another worker while the worker is employed in work for which the
modification is necessary or beforeprierte the end of the agreement without
directordivision and worker approval. Failure to repair or replace the property, or
inappropriate disposal or reassignment of the property, may result in sanctions under
OAR 436-110-0900; and

(g) The worker must not dispose of the property provided for the modification while
employed in work for which the modification is necessary or beforeprierte the end of the
agreement without directordiviston approval. Failure to repair or replace the property, or
inappropriate disposal of the property, may result in sanctions under OAR 436-110-0900.

(3) Requests for assistance, payment, and reimbursement.

(a) A worker, employer, or their worker’s or employer’s representative, may request
worksite modification assistance.

(b) A division worksite modification consultant will determine if competitive quotes are
required.

(c) The director must create and approve a completed and signed worksite modification
agreement before any reimbursement or payment.

(d) Costs of approved worksite modifications will be paid by reimbursement or other
instrument of payment approved by the director.

(e) The director will provide payment but will not otherwise assume responsibility for
worksite modifications.
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(f4) The person or entity that purchased the item{s} may request reimbursement by
submitting to the division proof of payment for the items purchased. Reimbursement will
be made for only those items and costs approved and paid.

(a) All requests for reimbursement must be made within one year of the date the worksite
modification agreement ends. No specific form is required.

(h) Reimbursed costs may not be charged by the insurer to the employer as claims costs

or by any other means @)—Gestsef—appmve@#e%%eaﬂens—awpa{d-by

Statutory authority: ORS 656.726(4), 656.622

Statutes implemented: ORS 656.622

Hist: Amended 1/29/15 as Admin. Order 15-055, eff. 3/1/15

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-110-0351 Worksite Modification — Employer at Injury Activated
Conditions for use of Wworksite Mmodifications by the employer at injury are as follows:
(1) The employer at injury may use worksite modification assistance once for a job provided

for itstheir injured worker, or a second time if the worker changes to another job with the
employer at injury within the timeframes allowed in OAR 436-110-0290(12);-

(2) Modifications are limited to a maximum of $35,00025;000 on the claim thatwhich
qualified the worker for assistance. A modification of more thanever $35,00025;600 may be
provided if the worker has an exceptional disability-as-defined-ir-OAR-436-110-0005; and-

(34) Modifications may be provided for requests received within 180 days from the worker’s
claim closure date. Additional modifications may be provided under an approved agreement
by addendum for requests received within three years from the date the worker started work

for the employer in employment for which the worksite modification request was made.
Statutory authority: ORS 656.726(4), 656.622
Statutes implemented: ORS 656.622

Hist: Amended 9-15-10 as WCD Admin. Order 10-055, eff. 10-12-10
See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.
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436-110-0352 Worksite Modification — Worker Activated
Conditions for use of worksite modification assistance by the worker are as follows:

(12) Modifications may be provided for requests received within three years from the date of
hire; -

(23) A worker may use worksite modification assistance as often as necessary but only once

per employer W|th each use IS I|m|ted to $35, 000 andenee—\wéh—eneempleyepanel—eneewmh

(3) A worker can use a second worksite modification with the same employer for a new job if

the ma|or|tv of the job duties have chanqed (434V|ed+ﬁeauen&a#er—\hme%0—]r999—ape4#m{ed

Statutory authority: ORS 656.726(4), 656.622

Statutes implemented: ORS 656.622

Hist: Amended 9-15-10 as WCD Admin. Order 10-055, eff. 10-12-10

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-110-0850  Audits
(1) Insurers and employers are subject to periodic program and fiscal audits by the
directordivision. All reimbursements are subject to subsequent audits, and may be disallowed
on any of the grounds set forth in these rules. Disallowed reimbursements may be recovered
by the directordivision directly or from future reimbursements by way-of-offset. If the
directordivisien finds upon audit that procedures thatwhich led to disallowed reimbursements
are still being used, the directordivision may withhold further reimbursements until
corrections satisfactory to the directordivision are made.

(2) An insurer or employer must maintain claim records, notices, worker payroll records,
reports, receipts, and documentation of payment supporting re-employment assistance costs
for which reimbursement has been requested or expenditure-bypayment-Autherization-for
Payment has been made. These records must be maintained for a period of three years after

the last reimbursement request or expenditure-bypayment-Authorization-for-Payment.

(3) The directordivision reserves the right to visit the worksite to determine compliance with
the agreement under which re-employment assistance has been provided.

Statutory authority: ORS 656.455, 656.622, 656.726(4), 731.475;

Statutes implemented: ORS 656.455, 656.622, 731.475

Hist: Amended 11/1/07 as WCD Admin. Order 07-066, eff. 12/1/07

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-110-0900 Sanctions
(1) Penalties for false statement or report or misrepresentation.
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Any person who knowingly makes any false statement or representation to the director or an
employee of the director for the purpose of obtaining any benefit or payment from the
Preferred Worker Program, or who knowingly misrepresents the amount of a payroll; or whe
knowingly submits a false payroll report, is subject to penalties under ORS 656.990.

(2) Reasons for sanction.

Reasons for the director to sanction an individual certified under OAR 436-120, a vocational
assistance provider authorized under OAR 436-120, an agency of the State of Oregon, an
insurer, an employer, or a Ppreferred Wworker include, but are not limited to, the following:

(a) Misrepresenting information in order to obtain re-employment assistance. Fwe
eExamples of misrepresentation includeare:

(A) Changing a job description or job title in order to obtain benefits whenwhere
there are not corresponding job duty changes; and

(B) Obtaining a worker’s signature on an incomplete, incorrect, or blank agreements
or reimbursement requests;

(b) Making a serious error or omission that resulted in the directordivision approving a

Preferred Worker Program agreement-Preferred-Werker-Program-Agreement; issuing a

Ppreferred Wworker card, or reimbursing claim costs in error;

(c) Failing to abide by the terms and conditions of a_Preferred Worker Program

agreement-Preferred-Worker-Program-Agreement;
(d) Failing to abide by the provisions of these rules or ORS 656.990;

(e) Failing to return required receipts or invoices;

(F) Submitting false reimbursement requests or job analyses;_or

(g) Altering a_ payment ora-Autherizationfor-Payment form, or purchasing unauthorized
items.=or

h)-Faili Pref L\Worl g ! by the division.
(3) Possible sanctions.

The director may order one or more of the following sanctionsSanetions-by-the-directormay
elude-one-or-more-of thefollowing:

(a) Ordering the person being sanctioned to repay the department for re-employment
assistance costs incurred, including the department’s legal costs;

(b) Prohibiting the person being sanctioned from negotiating or arranging re-employment
assistance for such period of time as the director deems appropriate;

(c) Decertifying an individual or vocational assistance provider under the authority of
OAR 436-120;

(d) Ordering an employer or worker ineligible for re-employment assistance for a specific
period of time; orand

(e) Pursuing civil or criminal action against the party.
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Statutory authority: ORS 656.622, 656.726(4);

Statutes implemented: ORS 656.622, 656.745, 656.990

Hist: Amended 12-1-2009 as WCD Admin. Order 09-060, eff. 1-1-2010

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.
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ORDER NO. 16-XXX
DEPARTMENT OF CONSUMER AND BUSINESS SERVICES
WORKERS’ COMPENSATION DIVISION
Proposed VOCATIONAL ASSISTANCE TO INJURED WORKERS

OREGON ADMINISTRATIVE RULES
CHAPTER 436, DIVISION 120

436-120-0001  Authority for Rules_ [Repeal]

Statutory authority: ORS 656.340(9), 656.726(4)

Statutes implemented: ORS 656.262(6), 656.268, 656.313, 656.331(1)(b), 656.340, 656.447, 656.740, 656.745, and
ORS Ch. 183

Hist: Amended 10-3-2012 as Admin. Order 12-059, eff. 11-1-2012

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

Statutory authority: ORS 656.340(9), 656.726(4)

Statutes implemented: ORS 656.012(2)(c), 656.258, 656.268(1), 656-.340

Hist: Amended 10-3-2012 as Admin. Order 12-059, eff. 11-1-2012

See also the Index to Rule History:_http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf

436-120-0003 General ProvisionsApphicabitity-of Rules

(1) Purpose of these rules.
The purpose of the rules in OAR 436-120 is to:

(a) Prescribe uniform standards for determining eligibility, delivery, and payment for
vocational services to injured workers;

(b) Prescribe procedures for resolving disputes; and

(c) Establish standards for the certification of counselors and providers.

(2) Applicability of rules.

(a%) These rules govern vocational assistance under the workers' compensation law on or
after the effective date of these rules except as OAR 436-120 otherwise provides.

(b2) The director's decisions under OAR 436-120-0008 regarding eligibility will be based
on the rules in effect on the date the insurer issued the notice. The director's decisions
regarding the nature and extent of assistance will be based on the rules in effect at the
time the assistance was provided. If the director orders future assistance, such assistance
must be provided in accordance with the rules in effect at the time assistance is provided.

(c3) Under these rules a claim for aggravation or reopening a claim to process a newly
accepted condition iswi-be considered a new claim for purposes of vocational assistance
eligibility and vocational assistance, except as otherwise provided in these rules.
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(36) Director’s discretion.

(a) The director may waive procedural rules as justice requires, unless otherwise
obligated by statute.

(b) If the worker has returned to work with the employer at injury, the director reserves
the right to verify whether the employment is suitable.

(4) Submitting documents or information, calculating time.

(a) Documents or information required under these rules to be submitted to the division
may be submitted in any of the following ways:

(A) Mailed to the division’s mailing address with sufficient postage and placed in the
custody of the U.S. Postal Service;

(B) Physical delivery to the division’s Salem office:

(C) Faxed, if the document transmitted indicates it has been delivered by fax, is sent
to the correct fax number, and indicates the date it was sent; or

(D) Any other method authorized by the director.

(b#) Timeliness of any document required by these rules to be fHed-ersubmitted to the
division is determined as follows:

(Aa) If a document is mailed, it will be considered submittedfHed on the date it is
postmarked.

(Bb) If a document is faxed-ere-mailed, it must be received by-the-division-by 11:59
p.m. Pacific tTime to be considered submittedfiled on that date.

(Ce) If a document is delivered, it must be delivered during regular business hours
and marked as received to be considered submittedfied on that date.

(c8) Time periods allowed under these rules ferafiing-er-submission-to-the-division-are

calculated in calendar days. The first day is not included. The last day is included unless
it is a Saturday, Sunday, or legal holiday. In that case, the period runs until the end of the
next day that is not a Saturday, Sunday, or legal holiday. Legal holidays are those listed
in ORS 187.010 and 187.020.

(5) Availability of forms.

The forms and bulletins referenced in these rules are available on the division’s website at
wcd.oregon.gov.

Statutory authority: ORS 656.340(9), 656.726(4)

Statutes implemented: ORS 656.206, 656.340

Hist: Amended 10-3-2012 as Admin. Order 12-059, eff. 11-1-2012

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.
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436-120-0005 Definitions
For the purpose of these rules unless%eeeptuwhere the context requwes otherW|se—the

(13) “Cost-of-living matrix” is a chart issued annually by the divisiondireeter in Bulletin 124
that publishes the conversion factors, effective July 1 of each year, used to adjust for changes
in the cost-of-living rate from the date of injury to the date of calculation. The conversion
factor is based on the annual percentage increase or decrease in the average weekly wage, as
defined in ORS 656.211.

(2) “Counselor” means the vocational assistance counselor certified under these rules to
provide vocational assistance to injured workers and activities for determining a worker’s
eligibility for vocational assistance.

(35) “Director” means the director of the Department of Consumer and Business Services, or
the director’s delegate for the matter.

(46) “Division” refers to the Workers' Compensation Division of the Department of
Consumer and Business Services.

(5% “Employer at injury” means the organization thatan-empleyerirwhese employed the

worker when the worker sustained the eempensable-injury or occupational disease.

(69) “Insurer” means the insurance company or self-insured employer responsible for the
workers Compensatlon claim. Sta%eAeerdent—MsuraneeLFundraﬂmsu%eFautheH%edrunder
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(7) “Provider” means the vocational assistance provider that is an insurer or other public or
private organization registered under these rules to provide vocational assistance to injured
workers and activities for determining a worker’s eligibility for vocational assistance.

(834) “Reasonable cause” may include, but is not limited to, a medically documented
limitation in a worker’s activities due to illness or medical condition of the worker or the
worker’s family, financial hardship, incarceration for less than six months, or circumstances
beyond the reasonable control of the worker. “Reasonable cause” for failure to provide
information or participate in activities related to vocational assistance will be determined
based upon individual circumstances of the case.

(935) “Reasonable labor market”: for Aan occupation means it can be said to have reasonable
employment opportunities if competitively qualified workers can expect to find equivalent
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jobs in the occupation within a reasonable period of time. A reasonable period of time, for
workers in the majority of occupations, would be the six months that they could collect
regular unemployment insurance benefits, if they were entitled to them.

(1016) “Regular employment” means the employment the worker held at the time of the
injury or at the time of the claim for aggravation, whichever gave rise to the potential
eligibility for vocational assistance; or, for a worker not employed at the time of aggravation,
the employment the worker held on the last day of work beforepriorte the aggravation claim.
If the basis for potential eligibility is a reopening to process a newly accepted condition,
“regular employment” is the employment the worker held at the time of the injury.; wWhen
the condition arose after claim closure, “regular employment” is determined as if it were an
aggravation claim.

(117) “Substantial handicap to employment;” as-determined-underOAR436-120-0340;
means the worker, because of the injury or aggravation, lacks the necessary physical
capacities, knowledge, skills, and abilities to be employed in suitable employment.

13 99 ¢¢ H 2 (13 HIH 2 H
i) H

(a) “Knowledge” means an organized body of factual or procedural information derived
from the worker's education, training, and experience.

(b) “Skills” means the demonstrated mental and physical proficiency to apply knowledge.

(c) “Abilities” means the cognitive, psychological, and physical capability to apply the
worker's knowledge and skills.

(128)(a) “Suitable employment” or “suitable job”” means employment or a job:

(@A) For which the worker has the necessary physical capacities, knowledge, skills,
and abilities;

(bB) Located where the worker customarily worked, or within reasonable commuting
distance of the worker's residence. A reasonable commuting distance is no more than
50 miles one-way modified by other factors including, but not limited to:

(Ai) Wage of the job—A-low-wage-mayjustify-a-shortercommute,;
(Bii) The pre-injury commute;

(€iii) The worker's physical capacities, if they restrict the worker's ability to sit or
drive for 50 miles;

(Biv) Commuting practices of other workers who live in the same geographic
area; and

(Ev) The distance from the worker's residence to the nearest cities or towns that
offer employment opportunities;

(Ce) That pays a suitable wage or would average on a year-round basis a suitable

wage as defined i section (19) of this rule;
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(Dd) That is permanent. Temporary work is suitable if the worker's job at injury was
temporary; and the worker has transferable skills to earn, on a year-round basis, a

suitable wage-as-defined-in-section-{19)-of this-rule; and

(Ee) For which a reasonable labor market as described under OAR 436-120-0340157
is documented to exist.-and

(bf) “Suitable employment” or ““suitable job” may also beFhatis modified or new

employment resulting from an employer -at -injury activated use of the Preferred Worker
Program; under OAR 436-110, as described in OAR 436-120-0165(1)(c):

(139) “Suitable wage” means:

(a) For the purpose of determining eligibility for vocational assistance, a wage at least 80
percent of the adjusted weekly wage-as-defined-in-OAR-436-120-0007.

(b) For the purpose of providing or ending vocational assistance, a wage as close as
possible to 100 percent of the adjusted weekly wage, but no less than 80 percent of the

ad|usted weekly Waqe lhmwag&ntuayb&eensrdered—sw&able—#ess—man—g@—pemem-ef

(1426) “Training” means a vocational rehabilitation service provided to a worker who is
enrolled and actively engaged in an approved training plan as documented on Form 1081,
“Return-to-Work Plan; Training.”-as-decumented-onForm-1081:

(1522%) “Transferable skills” means the knowledge and skills demonstrated in past training or
employment that make a worker employable in suitable new employment. More general
characteristics such as aptitudes or interests do not, by themselves, constitute transferable
skills.

(1622) “Vocational assistance” means any of the services, goods, allowances, and temporary
disability compensation under these rules to assist an eligible worker return to work. This
does not include activities for determining a worker's eligibility for vocational assistance.

Statutory authority: ORS 656.340(9), 656.726(4)

Statutes implemented: ORS 656.340

Hist: Amended 1/29/15 as WCD Admin. Order 15-056, eff. 3/1/15

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-120-0006 Admmlstratlon of Rules [Repeal]
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Statutory authority: ORS 656.340(9), 656.726(4)

Statutes implemented: ORS 656.313, 636.340

Hist: Amended 10-3-2012 as Admin. Order 12-059, eff. 11-1-2012

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-120-0007 Establishing the Adjusted Weekly Wage to Determine Suitable Wage
[Renumbered to 120-0147]

436-120-0007 Page 7 436-120-0007



ORDER NO. 16-XXX
DEPARTMENT OF CONSUMER AND BUSINESS SERVICES
WORKERS’ COMPENSATION DIVISION
Proposed VOCATIONAL ASSISTANCE TO INJURED WORKERS

436-120-0007 Page 8 436-120-0007



ORDER NO. 16-XXX
DEPARTMENT OF CONSUMER AND BUSINESS SERVICES
WORKERS’ COMPENSATION DIVISION

Proposed VOCATIONAL ASSISTANCE TO INJURED WORKERS

Statutory authority: ORS 656.340(9), ORS 656.726(4)

Statutes implemented: ORS 656.340(5) and (6)

Hist: Amended 10-3-2012 as Admin. Order 12-059, eff. 11-1-2012

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-120-0008 Administrative Review and HearingsCentested-Cases
(1) Administrative review-ef-vecational-assistance-matters:.

(a) Under-ORS-656-340{16)-Aa worker wanting review of any vocational eligibility
evaluation or vocational assistance matter must requestapphy-to-the-directorfor

administrative review by the director.
(b) Alse-tUnder ORS 656.340(11) and OAR 436-120-0185(1) when the worker and

insurer are unable to agree on a counselorvecational-assistance-provider, the insurer must
requestapphy-to-the-directorfor administrative review by the director.

(c) Because-eEffective vocational assistance is best realized in a nonadversarial
environment.; tThe first objective of the-administrative review is to bring the parties to
resolution through alternative dispute resolution procedures, including mediation
conferences, whenever possible and appropriate. When a dispute is not resolved through
mutual agreement or dismissal, the director will close the record and issue a director's

review and ordera&deseﬁbed—m—sabseeuens{-ﬂﬂqd—(g}eﬁms—se&mn AweerFneed

(da) The worker's request for review must be submittedmated-er-otherwise
communicated to the divisiondepartment no later than the 60th day after the date the

worker recelved wrltten notlce of the insurer's actlon—er—lif—the—wepkepwas—mp;esented—a{

(e) Issues raised by the worker where written notice was not provided may be reviewed at
the director's discretion.

(f6) The worker, insurer, employer at injury, and vecational-assistance-provider must
supply needed information, attend conferences and meetings, and participate in the
administrative review process as required by the director.

(A) Upon the director's request, any party to the dispute must provide available
information within 14 days of the request.
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(B) The insurer must promptly schedule, pay for, and submit to the divisiondirector
any medical or vocational tests, consultations, or reports required by the director.

(C) The worker, insurer, employer at injury, or vocational-assistanee-provider must
simultaneously providesend copies_of material to the other parties to the dispute when

ubmlttln senelmg materlal to the d|V|S|0neI+reeter Jrﬁheeessary—thed%eter—wm

(_)_Fallureto compIyW|th this subsection may result in the |rectorfeLIe\A,Lrhr-)L

dlsmlss_g the admlnlstratlve review aseeseﬁbedrm—subseetren%d)—or—theedrreeter
may-decide deciding the issue on the basis of available information when the worker,
insurer, provider, or employer at injury fails to comply without reasonable cause.

(ge) The director maywAH issue a letter of agreement when the parties resolve a dispute
within the scope of these rules.

(A) Any agreement may include an agreement on attorney fees, if any, to be paid to
the worker’s attorney.

(B) The agreement will become effective on the 10th day after the letter of agreement

|s |ssued unless the agreement specrfres otherwrse Qnee—theagreement—beeemes

erelerLThe parties have 60 days from the date the director’s review and order IS |ssued to
request a hearing_under OAR 436-001-0019.-An-order-is-issued-on-the-date-itis-mated-
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(ig) The director may on the director's own motion reconsider or withdraw any order that
has not become final by operation of law.

(]) A party alse-may request reconsideration of an director’s review and administrative
order upon an allegation of error, omission, misapplication of law, incomplete record, or
the discovery of new material evidence that could not reasonably have been discovered
and produced during the review.

(A) The director may grant or deny a request for reconsideration at the director's sole
discretion.

(B) A request for reconsideration must be received by the divisionmatled before the
director’s review andadministrative order becomes final; or, if appealed, before the
proposed and final order is issued.

( h) Buring-any-reconsideration-of the-administrativereviewrorder—t he parties may

submit new material evidence consistent with this rule and may respond to such
evidence submitted by others.

(D ,
Parties must S|multaneously notlfy aII other mterested partles of thelr contentlons and
provide them with copies of all additional information presented.

(Ej) A request for reconsideration does not stay the 60-day time period within which
the parties may request a hearing.

(2) Attorney fees.

Attorney fees will be awarded as provided in ORS 656.385(1) and OAR 436-001-0400 to
436-001-0440.

(3) Hearings before an administrative law judge.:

(a) Under ORS 656.340(16) and 656.704(2), any party that disagrees with an order issued

under subsection (1)(cf) of this rule or a dismissal issued-undersubsection{}{d)-of this

rule-may request a hearing by-fiing-a+request-for-hearing-as provided in OAR 436-001-
0019 within 60 days of the mailing date of the order.

(b) Under ORS 656.704(2), any party that disagrees with an order of dismissal based on
lack of jurisdiction undersubsection-{1){d)-ofthisrule-or department-denial of
reimbursement for vocational assistance costs may request a hearing by-fiing-arequest
for-hearing-as provided in OAR 436-001-0019 within 30 days after the party received the
dismissal or written denial.

(c) Under ORS 656.704(2), an insurer sanctioned under OAR 436-120-0900, a voeational
assistanee-provider or counseloreertified-individual sanctioned under ORS 656.340(9)
and OAR 436-120-0915, a voeational-assistance-provider denied registration under ORS
656.340(9)(a) and OAR 436-120-0800, or an individual denied certification under ORS
656.340(9)(a) and OAR 436-120-0810, may request a hearing by-fiting-a-regquest-for
hearing-as provided in OAR 436-001-0019 no later than 60 days after the party received
notification of the action.
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d) OAF I he hearing.
(4) Contested case hearings of civil penalties.:

Under ORS 656.740 an insurer or an employer may appeal a proposed order or proposed
assessment of civil penalty issued under ORS 656.745 and OAR 436-120-0900 as follows:

() The insurer or employer must submitsend the request for hearing in writing to the

administrator-of the- Woerkers-Compensation-Bdivision. The request must specify the

grounds upon which the proposed order or assessment is contested.

(b) The party must submitfie the request towith the division within 60 days after the
mailing date of the notice of the proposed order or assessment.

(c) The division will forward the request and other pertinent information to the Hearings
Division of the Workers' Compensation Board.

(d) The Hearings Division will conduct the hearing underin-aceerdance-with ORS
656.740 and ORS chapter 183.

(5) Director’s order.

At any time, the director may order the insurer to determine eligibility or provide specified
vocational assistance to achieve compliance with ORS chapter 656 and these rules. The order
may be appealed as provided by statute and these rules.

Statutory authority: ORS 656.704(2), 656.726(4)

Statutes implemented: ORS 656.704, 656.340, 656.447, 656.740, 656.745

Hist: Amended 9/15/10 as WCD Admin. Order 10-056, eff. 11/15/10

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-120-0012 General Requirements Ffor Notices and Warnings
(1) Insurer or provider may issue.

The insurer is responsible for mailing all notices and warnings required by these rules but
may delegate that responsibility to the provider that is providing vocational assistance to the
worker.

(23) Required content.
All notices and warnings to the worker issued under these rulesOAR-436-120 must:

(a) Use the applicable heading. If a notice is used for more than one purpose, it must
include all the headings that apply:-

(ba) Be in writing, signed, and dated;-

(cb) State the basis for the decision;=

(de) Include the effective date of each action in the heading;-
(ed) Cite the relevant rule{s);-

(fe) Include the worker's appeal rights. All notices and warnings except those notifying a
worker of entitlement to training or deferral of vocational assistance eligibility must
contain the worker's appeal rights in bold type, as follows:

436-120-0012 Page 12 436-120-0012



ORDER NO. 16-XXX
DEPARTMENT OF CONSUMER AND BUSINESS SERVICES
WORKERS’ COMPENSATION DIVISION
Proposed VOCATIONAL ASSISTANCE TO INJURED WORKERS

“If you disagree with this decision, you should contact {[insert the person’s name
and the insurer namey] within five days of receiving this letter to discuss your
concerns. If you are still dissatisfied, you must contact the Workers’
Compensation Division within 60 days of receiving this letter or you will lose
your right to appeal this decision. A consultant with the division can talk with
you about the disagreement and, if necessary, will review your appeal. The
address and telephone number of the division are: Employment Services Team,
Workers’ Compensation Division, P.O. Box 14480, Salem, Oregon 97309-0405;
503-947-7816 or 1-800-452-0288-ext—1#19.”; and

(af) Include the telephone number of the Ombudsman for Injured Workers: 1-800-927-
1271.;-and

(3) Mailing and copies.

All notices and warnings must:

(ag) Be mailed to the worker’s last known address by both regular and certified mail-; and

(b) Be copied to the division and worker’s attorney, if any, at the same time the notice or
warning is mailed to the worker.

(42) Effective date.

A notice is not effective until it is sent to all required parties including the worker’s
attorney Al copies of notices must be matled to the v ar' jve—Fai

(5) Requirements for warning letters.

(a) A warning letter can be issued at any time during the vocational eligibility evaluation
or vocational assistance process.

(b) Warning letters do not require specific lanquage in the headings but must include a
heading clearly indicating the purpose of the warning.

(c) A warning letter must state what the worker must do, and by when, to avoid
ineligibility or the ending of eligibility or training.

Statutory authority: ORS 656.340(9), 656.726(4)

Statutes implemented: ORS 656.340

Hist: Amended 10-3-2012 as Admin. Order 12-059, eff. 11-1-2012

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-120-0014 Notification of Employment and Reinstatement Rights and
Responsibilities [Repeal]
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Statutory authority: ORS 656.340(9), 656.726(4)

Statutes implemented: ORS 656.340

Hist: Amended and renumbered from OAR 436-120-0004, 9/15/10 as WCD Admin. Order 10-056, eff. 11/15/10
See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-120-0016 Warning Letters- [Repeal]

Statutory authority: ORS 656.340(9), 656.726(4)

Statutes implemented: ORS 656.340

Hist: Amended 10-3-2012 as Admin. Order 12-059, eff. 11-1-2012

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-120-0017 Types of Notices [Repeal]
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Statutory authority: ORS 656.340(9), 656.726(4)
Statutes implemented: ORS 656.340
Hist: Amended 10-3-2012 as Admin. Order 12-059, eff. 11-1-2012

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.
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436-120-0018 Postponement Notices [Repeal]

Statutory authority: ORS 656.340(9), 656.726(4)

Statutes implemented: ORS 656.340

Hist: Amended and renumbered from OAR 436-120-0004, 9/15/10 as WCD Admin. Order 10-056, eff. 11/15/10
See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-120-0115  Cenditions Regquiring-Coempletion-of-a-\VVocational Eligibility Evaluation

(1) Purpose of eligibility evaluation.

An eligibility evaluation is done to determine whether the worker is or is not eligible for
vocational assistance.

(23) When an eligibility evaluation is not required.

An eligibility evaluation is not required if the worker’s claim is reopened under Own Motion
under ORS 656.278, the worker is receiving permanent total disability benefits, or the worker
is deceased.

(3) When an eligibility evaluation is required.

H-the-worker-has-an-acecepted-disabling-clatm;,-Except as provided in OAR 436-120-0117, the

insurer is required to begin an eligibility evaluation for workers with accepted disabling
claims within five days of any of the following conditions:

(a) The insurer receives information such as medical or investigative reports that
indicates, before the worker is medically stationary, the worker is likely eligible for
vocational assistance;

(b) The worker is medically stationary, is not currently receiving vocational assistance,
and:
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(A) Has not returned to or been released to regular employment; or

(B) Has not returned to other suitable employment with the employer at the time of
injury or aggravation;_or-

(cd) Eligibility was previously determined under the current opening of the claim and the
insurer has accepted a new condition{s).

(43) Services may be provided at any time.

Nothing in these rules prevents an insurer from finding a worker eligible and providing
vocational assistance at any time.

(54) Worker request for vocational assistance.

If the insurer receives a request for vocational assistance from the worker and the insurer is
not required to do andetermine eligibility evaluation, the insurer may not deny eligibility for
assistance, but must notify the worker in writing; within 14 days of the request of—Fhe-netice
mustineltde-at-least:

() The reason{s} an eligibility evaluationdetermination is not required,;

(b) The circumstances that,—H-present-would-triggera requirement an to-determine
eligibility evaluation; and

(c) Instructions to contact the division at503-947-7816-6r1-800-452-0288-ext—1719-with
questions about vocational assistance eligibility requirements and procedures.

9

(6) The eligibility evaluation process.

(a) The eligibility evaluation must be done by a counselor.

(b) At the insurer’s request, the worker must provide vocationally relevant information
needed to determine eligibility within a reasonable time set by the insurer.

(c) The insurer must provide the counselor with all relevant vocational and medical
information.

(d) The eligibility evaluation process, including notifying the worker of the results under
section (9) of this rule, must be completed within 30 days of when the process began
under section (3) of this rule, unless extended under section (7) of this rule.

(e) Either the insurer or the counselor may notify the worker of the results of the
eligibility evaluation under section (9) of this rule.

(7) Extension of time.

436-120-0115 Page 18 436-120-0115



ORDER NO. 16-XXX
DEPARTMENT OF CONSUMER AND BUSINESS SERVICES
WORKERS’ COMPENSATION DIVISION
Proposed VOCATIONAL ASSISTANCE TO INJURED WORKERS

(a) The counselor may extend the time frame in section (6) of this rule for completing the
eligibility evaluation if the counselor is unable to obtain needed information from the
worker, employer, or medical provider.

(b) An extension of time may be for no more than 30 days.

(c) The counselor must notify the worker of the extension under section (8) of this rule,
and submit a copy of the letter to the division.

(8) Notice of extension of time.

The letter informing the worker that the time frame for completing the eligibility evaluation
process has been extended must:

(a) Clearly indicate the purpose of the letter;

(b) Explain the reason for the extension of time;

(c) Explain what information is necessary to complete the eligibility evaluation process;

(d) State when the eligibility evaluation process is expected to be completed;

(e) Be mailed to the worker within five days of the date the counselor determines an
extension is needed under subsection (7)(a) of this rule; and

(f) Include the following language in bold type:

“If you have questions about the vocational assistance process, contact [use
appropriate reference to the insurer]. If you still have guestions contact the
Workers' Compensation Division's toll free number 1-800-452-0288.”

(9) Results of the eligibility evaluation.

The results of the eligibility evaluation must be mailed to the worker following the
requirements for the appropriate notice under subsection (a) or (b) of this section.

(@) The NOTICE OF ELIGIBILITY FOR VOCATIONAL ASSISTANCE must:

(A) Include the worker's responsibilities, as specified in OAR 436-120-0197(2) and
436-120-0520(1);

(B) Include the following statement in bold type:

“You have the right to request a return-to-work plan conference if the
insurer does not approve a return-to-work plan within 90 days of
determining you are entitled to a training plan, or within 45 days of
determining you are entitled to a direct employment plan. The purpose of the
conference will be to identify and remove all obstacles to return-to-work plan
completion and approval. The insurer, the worker, the plan developer, and
any other parties involved in the return-to-work process must attend the
conference. The insurer or the worker may request a conference with the
division if other delays in the vocational assistance process occur. Your
request for this conference should be directed to the Employment Services
Team of the Workers’ Compensation Division. The address and telephone
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number of the division are: Employment Services Team, Workers’
Compensation Division, P.O. Box 14480, Salem, Oregon 97309-0405; 503-
947-7816 or 1-800-452-0288.”:

(C) Explain that the worker and the insurer must agree on the selection of a counselor,
and:

(i) Provide instructions for the worker to access the list of providers on the
division’s website (wcd.oregon.gov/rtw/Pages/voc-assistance.aspx);

(ii) Include a phone number for the worker to call to request a paper copy of the
list; and

(iii) Include the following language in bold type:

“If vou have questions about the vocational counselor selection process.
contact [use appropriate reference to the insurer]. If you still have
questions, call the Workers' Compensation Division at 1-800-452-0288.”:

(D) Include information about the Preferred Worker Program;

(E) Explain what the worker can do if he or she disagrees with something the insurer
does; and

(F) Explain direct employment services and state the worker is not entitled to training,
if the worker is entitled to direct employment services but not training.

(b) The NOTICE OF INELIGIBILITY FOR VOCATIONAL ASSISTANCE must
include:

(A) Information about services that may be available at no cost from the Oregon
Employment Department or the Office of VVocational Rehabilitation Services;

(B) A brief description of the Preferred Worker Program benefits and contact
information. The information can be part of the notice or a separate document
attached to the notice; and

(C) A list of suitable occupations the worker can perform without being retrained, if
the notice is based on a finding that the worker does not have a substantial handicap
to employment.

(10) Multiple claims.

Vocational assistance may only be provided for one claim at a time. If the worker is eligible
for vocational assistance under two or more claims, the claim for the injury with the most
severe vocational impact is the claim that gave rise to the need for vocational assistance. The
parties may agree to provide services for more than one claim at a time, and extend time and
fee limits beyond those allowable in these rules.

Statutory authority: ORS 656.340, ORS 656.726(4)

Statutes implemented: ORS 656.340

Hist: Amended 10-3-2012 as Admin. Order 12-059, eff. 11-1-2012

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.
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436-120-0117 Deferral of Eligibility Evaluation [Renumbered from 120-0155]

(1) Deferral of eligibility evaluation.

The eligibility evaluation may be deferred when all of the following circumstances exist:

(a) The emplovyer at injury has activated Preferred Worker Program benefits under OAR
436-110;

(b) The employer has made a written job offer to the worker that includes the following
information:

(A) The start date;
(B) Wage and hours:
(C) Job site location;

(D) Description of job duties that includes physical requirements; and

(E) A statement that the job does not beqgin until any modifications are in place;

(c) The worker has agreed in writing to accept the new or modified job; and

(d) If the new or modified job needs worksite modifications to enable the worker to
perform the job duties within the worker’s injury-caused limitations:

(A) The modifications are in progress but not yet complete and the worker is working
in a temporary modified position with the employer at injury that accommodates the
worker’s restrictions; Or

(B) The worksite modifications are in place and the worker is working in and
receiving payment for the new or modified job.

(2) Notice of deferral.

(2) When the eligibility evaluation process is deferred under this rule, the insurer must
mail the worker a NOTICE OF DEFERRAL OF VOCATIONAL ASSISTANCE
ELIGIBILITY EVALUATION.

(b) The notice must be mailed within five days of the date the conditions in section (1)
exist.

(c) The notice must:

(A) Inform the worker that the eligibility evaluation has been deferred because the
employer at injury has activated preferred worker benefits;

(B) Inform the worker that, if the job with the employer at injury does not begin on
the date stated in the job offer letter, the worker can ask the insurer to resume the
eligibility evaluation process; and

(C) Include the following language in bold type:

“If vou have questions about the deferral of the process for determining your
eligibility for vocational assistance, contact [use appropriate reference to the

436-120-0117 Page 21 436-120-0117



ORDER NO. 16-XXX
DEPARTMENT OF CONSUMER AND BUSINESS SERVICES
WORKERS’ COMPENSATION DIVISION
Proposed VOCATIONAL ASSISTANCE TO INJURED WORKERS

insurer]. If you still have questions contact the Workers' Compensation
Division's toll free number 1-800-452-0288.”

(3) Resumption of eligibility evaluation process.

If the eligibility evaluation has been deferred under this rule, the insurer must resume the
process within 14 days of:

(a) A determination that preferred worker benefits will not be provided;

(b) Termination of the Preferred Worker Program agreement;

(c) Termination of the job offer; or

(d) The temporary modified position ends and the worksite modifications are still in
progress.

Statutory authority: ORS 656.340, ORS 656.726(4)

Statutes implemented: ORS 656.340

Hist: Amended and renumbered 12-1-2009 from OAR 436-120-0320 as WCD Admin. Order 09-061, eff. 1-1-2010
See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-120-0125 Conditions for Postponement of the VVocational Eligibility Evaluation
[Repeal]

Statutory authority: ORS 656.340, ORS 656.726(4)

Statutes implemented: ORS 656.340

Hist: Amended and renumbered 12-1-2009 from OAR 436-120-0320 as WCD Admin. Order 09-061, eff. 1-1-2010
See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-120-0135 General Requirements and Timeframes for Vocational Eligibility
Evaluations_ [Repeal]
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Statutory authority: ORS 656.340, ORS 656.726(4)

Statutes implemented: ORS 656.340

Hist: Amended and renumbered 12-1-2009 from OAR 436-120-0320 as WCD Admin. Order 09-061, eff. 1-1-2010
See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-120-0145 Vocational Assistance Eligibility-Criteria

(1) A worker whose permanent total disability benefits have been terminated by a final order
is eligible for vocational assistance.

(2) A worker is eligible for vocational assistance if all of the following conditions are met:
(a) The worker is authorized to work in the United States-;

(b) The worker is available fer-veeational-assistanee-in Oregon or within commuting
distance of Oregon, unless:-

(A)

NQa\A/Q Q NO allallla
AAw otTavaras

0 g cHstance-of Ofre
if£tThe worker states in
writing that within 30 days of being determined eligible for vocational assistance the

worker will move back to Oregon, or te-within commuting distance of Oregon, at the
worker’s ewhn-expense:;

) o : withi .
i : : ional acsi I y-iE£The bi
worker did not work and live in Oregon at the time of the injury:;

aYalalalWa' A alla
- v LAY, v v

(C) The worker needs to live outside of Oregon due to financial hardship, family
circumstances over which the worker has no control, or other similar situation; or

(D) The training program or supporting labor market for a specific vocational goal is
only available outside of Oreqgon;

(c) As aresult of the limitations caused by the injury or aggravation, the worker:
(A) Is not able to return to regular employment;
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(B) Is not able to return to suitable and available work with the employer at injury or
aggravation; and

(C) Has a substantial handicap to employment and requires assistance to overcome
that handicap;-

(d) The worker was not employed in suitable employment for at least 60 days after the
injury or aggravation-;

(e) The worker did not refuse or fail to make a reasonable effort in available light-duty
work intended to result in suitable employment. BeforePriorte finding the worker
ineligible, the insurer must document the existence of one or more suitable jobs that
would be available for the worker after completion of the light-duty work. If the
employer -at -injury offers such employment to a worker who is not rer-medically
stationary-werker, the offer must be made in accordance with OAR 436-060-;

(F) The worker is available for vocational assistance. If the worker is not available, the
insurer must determine if the reasons are for reasonable or unreasonable cause
beforepriorte findingending the workers ineligibileity. If the reason was for
incarceration, this reason must be statedeited in the notice to the worker. Declining
vocational assistance to accept modified or new employment that results from an
employer -at -injury activated use of the Preferred Worker Program, under OAR 436-110,
is reasonable cause;= and

(9) The worker did not refuse or otherwise relinquish his or her rights to vocational
assistance in writing.

(3) Individuals covered under ORS 656.033, 656.046, 656.135, or 656.138 (work experience
program participants, apprentices, trainees), are eligible for vocational assistance if they
otherwise meet the eligibility requirements in section (2) of this rule. For purposes of
vocational assistance:

(a) The employer at injury is the district, college, or school conducting the program or
project in which the individual was injured:;

(b) Reqular employment is the job for which the individual was being trained at the time
of the injury; and

(c) The assumed wage upon which premium was based, but in no event less than
minimum wage, should be used to determine suitable wage under OAR 436-120-0147.

(43) The worker must participate in the vocational assistance process and must provide
relevant information. If the worker does not participate, or fails to provide relevant
information, the insurer must issue a written warning before finding the worker ineligible
under this rule.

(54) The worker must not misrepresent a matter material to evaluating eligibility.

Statutory authority: ORS 656.340, ORS 656.726(4)

Statutes implemented: ORS 656.206, 656.340

Hist: Amended 10-3-2012 as Admin. Order 12-059, eff. 11-1-2012

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.
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436-120-0147 Establishing the Adjusted Weekly Wage [Renumbered from 120-0007]
(1) General provisions.

(a) To determine a suitable wage the insurer must first establish the adjusted weekly wage
as described in this rule.

(b) The insurer must calculate the adjusted weekly wage whenever determining or
redetermining a worker's eligibility for vocational assistance.

(c) All figures used in determining a weekly wage by this method must be supported by
verifiable documentation such as the worker’s state or federal tax returns, payroll records,
or reports of earnings or unemployment insurance payments from the Oregon
Employment Department.

(2) Definitions.
For the purposes of this rule, the following definitions apply:

(a) “Adjusted weekly wage” is the wage currently paid as calculated under this rule.

(b) “Cost-of-living adjustments” or “collective bargaining adjustments” are increases or
decreases in the wages of all workers performing the same or similar jobs for a specific
employer. These adjustments are not variations in wages based on skills, merit, seniority,
length of employment, or number of hours worked.

(c) “Earned income” means gross wages, salary, tips, commissions, incentive pay,
bonuses, and the reasonable value of other consideration (such as housing, utilities, and
food) received from all employers for services performed from all jobs held at the time of
injury or aggravation. Earned income also means gross earnings from self-employment
after deductions of business expenses excluding depreciation. Earned income does not
include fringe benefits such as medical, life, or disability insurance, employer
contributions to pension plans, or reimbursement of the worker’s employment expenses
such as mileage or equipment rental.

(d) “Job at aggravation” means the job or jobs the worker held on the date of the
aggravation claim or, for a worker not employed at the time of aggravation, the last job or
concurrent jobs held before the aggravation. VVolunteer work does not constitute a job for
purposes of this subsection.

(e) “Job at injury” is the job on which the worker originally sustained the compensable
injury. For an occupational disease, the job at injury is the job the worker held at the time
there is medical verification that the worker is unable to work because of the disability
caused by the occupational disease.

(f) “Permanent employment” is a job with no projected end date or a job that had no
projected end date at the time of hire. Permanent employment may be year-round or
seasonal.

(9) “Permanent, year-round employment” is permanent employment in which the worker
worked or was scheduled or projected to work in 48 or more calendar weeks a year. Paid
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leave is counted as work time. Permanent year-round employment includes trial service.
It does not include employment with an annual salary set by contract or self-employment.

(h) “Temporary disability”” means wage loss replacement for the job at injury.

(i) “Trial service” is employment designed to lead automatically to permanent, year-
round employment subject only to the employee’s satisfactory performance during the
trial service period.

(3) Determining weekly wage.

The insurer must determine the nature of the job at injury or the job or jobs at aggravation by
contacting the employer or employers to verify the worker’s employment status.

(2) When the job at injury or the job at aggravation was temporary or seasonal,
calculate the worker’s average weekly wage as follows, then convert to the adjusted
weekly wage as described in section (4) of this rule:

(A) When the worker’s reqular employment is the job at injury and the worker did
not hold more than one job at the time of injury, and did not receive unemployment
insurance benefits during the 52 weeks before the injury, the worker’s average
weekly wage is the same as the wage upon which temporary disability is based.

(B) When the worker’s reqular employment is the job at aggravation and the worker
did not hold more than one job at the time of aggravation, and did not receive
unemployment insurance benefits during the 52 weeks before the aggravation, the
worker’s average weekly wage is calculated using the same methods used to calculate
temporary disability as described in OAR 436-060-0025.

(C) If the worker held more than one job at the time of the injury or aggravation, and
did not receive unemployment insurance payments during the 52 weeks before the
date of the injury or aggravation, divide the worker’s earned income by the number of
weeks the worker worked during the 52 weeks before the date of injury or

aggravation.

(D) If the worker held one or more jobs at the time of the injury or aggravation, and
received unemployment insurance payments during the 52 weeks before the date of
the injury or aggravation, combine the earned income with the unemployment
insurance payments and divide the total by the number of weeks the worker worked
and received unemployment insurance payments during the 52 weeks before the date
of the injury or aggravation.

(b) When the job at injury was not seasonal or temporary, use the weekly wage upon
which temporary disability was based, and then convert the weekly wage to the adjusted
weekly wage as described in section (4) of this rule.

(c) When the job at aggravation was not seasonal or temporary, the worker’s average

weekly wage is calculated using the same methods used to calculate temporary disability
as described in OAR 436-060-0025, and then converting to the adjusted weekly wage as
described in section (4) of this rule.

(4) Adjusted weekly wage.
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After arriving at the worker’s weekly wage under section (3), establish the adjusted weekly
wage by determining the percentage increase or decrease from the date of injury or
aggravation, or last day worked before aggravation, to the date of calculation, as follows:

(a) Contact the employer at injury regarding any cost-of-living or collective bargaining
adjustments for workers performing the same job. Adjust the weekly wage by any
percentage increase or decrease;

(b) If the employer at injury is no longer in business and the worker's job was covered by
a union contract, contact the applicable union for any cost-of-living or collective
bargaining adjustments. Adjust the weekly wage by the percentage increase or decrease;

(c) If the employer at injury is no longer in business or does not currently employ
workers in the same job category, adjust the weekly wage by the appropriate factor from
the cost-of-living matrix in Bulletin 124;-o¢

(d) If the worker’s regular employment was the employment the worker held at the time
of aggravation, adjust the weekly wage by the appropriate factor from the cost-of-living
matrix in Bulletin 124,

Statutory authority: ORS 656.340(9), ORS 656.726(4)

Statutes implemented: ORS 656.340(5) and (6)

Hist: Amended 10-3-2012 as Admin. Order 12-059, eff. 11-1-2012
See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-120-0155 Deferral and Completion of an Eligibility Evaluation When the Employer
Activates Preferred Worker Program Benefits: [Renumbered to 120-0117]

Statutory authority: ORS 656.340, ORS 656.726(4)
Statutes implemented: ORS 656.340
Hist: Amended and renumbered 12-1-2009 from OAR 436-120-0320 as WCD Admin. Order 09-061, eff. 1-1-2010
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See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-120-0157 Determining Substantial Handicap to Employment [Renumbered from
120-0340]
(1) A counselor must do a substantial handicap evaluation as part of the eligibility evaluation
when applicable.

(2) To complete the substantial handicap evaluation the counselor must submit a report
documenting the following information about the worker:

(a) Relevant work history for at least the preceding five years;

(b) Level of education, proficiency in spoken and written English or other languages, and
achievement or aptitude test data if it exists;

(c) Adjusted weekly wage and suitable wage;

(d) Permanent limitations due to the injury;

(e) An analysis of the worker's transferable skills, if any;

(f) A list of physically suitable jobs for which the worker has the knowledge, skills, and
abilities, that pay a suitable wage, and for which a reasonable labor market is documented
to exist as described in subsection (q);

(a) An analysis of the worker's labor market using standard labor market reference
materials, including but not limited to information provided by the Employment
Department’s Oregon Labor Market Information System (OLMIS) and Oregon Wage
Information (OWI) (available on the Oregon Employment Department’s website at
www.qualityinfo.org/). When using OWI data, the presumed standard will be the 10th
percentile unless there is sufficient evidence that a higher or lower wage is more
appropriate; and

(h) Consideration of the vocational impact of any limitations that existed before the
injury.
(3) When determining the worker's eligibility for vocational assistance, the insurer may
consider any knowledge, skills, and abilities the worker gained after the date of injury or
aggravation that resulted from training provided by the employer; however, the insurer may
not include any knowledge, skills, or abilities the worker gained at his or her own expense
after the date of injury or aggravation.

Statutory authority: ORS 656.726(4)

Statutes implemented: ORS 656.340(5) and (6)

Hist: Amended 10-3-2012 as Admin. Order 12-059, eff. 11-1-2012

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436 _history.pdf.

436-120-0165 End of Eligibility for VVocational Assistance
(1) Reasons for ending eligibility.

A worker’s eligibility for vocational assistance ends when any of the following conditions
apply:
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(at) Based on new information that did not exist or that could not have been obtained
with reasonable effort at the time the insurer determined eligibility, the worker no longer
meets the eligibility requirements;-

(b2) The worker has been employed in suitable employment as-deseribed-r+-OAR-436-
120-0005(18)-for at least 60 days after the date of injury or date of aggravation;

(c) The worker has been employed in suitable employment that is modified or new
employment resulting from an employer-at-injury activated use of the Preferred
Worker Program under OAR 436-110 and:;-and-any-necessary-worksite-modifications
inplaee:

(A) If there are no worksite modifications, premium exemption has been effective for
12 months;

(B) If there is a worksite modification, 12 months have passed since the director
determined it to be complete; or

(C) During the 12-month period in paragraph (A) or (B), the worker is terminated for
cause or voluntarily resigns for a reason unrelated to the work injury;

(d3) The worker, beforepriorte beginning an authorized return-to-work plan, refused an
offer of suitable employment. If the employer-at-injury offers employment to a worker
who is not arer-medically stationary-werker, the offer must be made in accordance with
OAR 436-060;

(e4) The worker, beforeprierte beginning an authorized return-to-work plan, left
suitable employment after the injury or aggravation for a reason unrelated to the
limitations caused by the injury;-

(f5) The worker, beforeprierte beginning an authorized return-to-work plan, refused or
failed to make a reasonable effort in available light-duty work intended to result in
suitable employment. BeforeRrierte ending eligibility, the insurer must document the
existence of one or more suitable jobs that would be available for the worker after
completion of the light-duty work. If the employer -at -injury offers such employment to
a worker who is notren- medically stationary-werker, the offer must be made in
accordance with OAR 436-060;-

(g6) The worker, after completing an authorized training plan, refused an offer of
suitable employment;-

(h#) The worker declined or became unavailable for vocational assistance.

(A) The insurer must determine if the reasons are for reasonable or unreasonable
cause beforepriorte ending the worker’s eligibility.

(B) If the reason was for incarceration, this reason must be statedeited in the notice to
the worker.

(C) Declining vocational assistance to accept modified or new employment that
results from an employer-at-injury activated use of the Preferred Worker Program,
under OAR 436-110, is reasonable cause;-
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(i8) The worker refused a suitable training site after the veeatienal-counselor and
worker have agreed in writing upon a return-to-work goal;-

(19 The worker failed after written warning to participate in the development or
implementation of a return-to-work plan. No written warning is required if the worker
fails to attend two consecutive training days and fails, without reasonable cause, to notify
the woeational-counselor or the insurer by the close of the next business day;-

(k38) The worker’'s lack of suitable employment cannot be resolved by providing
vocational assistance. This includes circumstances in which the worker cannot benefit
from, or participate in, vocational assistance because of medical conditions unrelated to
the injury;-

(122) The worker misrepresented information relevant to providing vocational
assistance;-

(mZ2) The worker refused after written warning to return property provided by the
insurer or reimburse the insurer as required. No vocational assistance will be provided
under subsequent openings of the claim until the worker returns the property or
reimburses the funds;-

(n33) The worker misused funds provided for the purchase of property or services. No
vocational assistance will be provided under subsequent openings of the claim until the
worker reimburses the insurer for the misused funds;-

(0%4) After written warning the worker continues to harass any participant to the
vocational process. This subsection does not apply if such behavior is the result of a
documented medical or mental condition;-

(p35) The worker entered into a claim disposition agreement and disposed of vocational
rights. The parties may agree in writing to suspend vocational assistanceserviees pending
approval of the agreement by the Workers’: Compensation Board. The insurer must end
eligibility when the Worker2s’ Compensation Board approves the claims disposition
agreement that disposes of vocational assistance rights. No notice regarding the end of
eligibility is required;= or

(o26) The worker received maximum direct employment services and is not entitled to
other categories of vocational assistance.
(2) Notice of end of eligibility.

When an insurer ends a worker’s eligibility for vocational assistance, the insurer must mail to
the worker a NOTICE OF END OF ELIGIBILITY FOR VOCATIONAL ASSISTANCE
within five days of the end of eligibility date. The notice must include:

(a) The date when eligibility ended. The effective date is the worker’s last date of
eligibility; and
(b) The reason the worker’s eligibility for vocational assistance is ending. However,

notice is not required if the insurer is ending the worker’s eligibility because the worker
has given up his or her vocational assistance rights through a claim disposition

agreement.
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(3) Report to director.

When an insurer ends a worker’s eligibility for vocational assistance, the insurer must submit
to the division Form 2800, “Vocational Closure Report,” at the same time it mails the
NOTICE OF END OF ELIGIBILITY FOR VOCATIONAL ASSISTANCE. The report must
include:

(a) The effective date for the end of eligibility;

(b) The reason for the end of eligibility; and

(c) Return-to-work and provider information.

Statutory authority: ORS 656.340, ORS 656.726(4)

Statutes implemented: ORS 656.340

Hist: Amended 10-3-2012 as Admin. Order 12-059, eff. 11-1-2012

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-120-0175 Redetermining Eligibility for Vocational Assistance

If a worker was previously determined ineligible for vocational assistance or the worker’s
eligibility for vocational assistance ended, the insurer must redetermine eligibility within 305
days of notification of a change of any of these circumstances:

(1) The worker, for reasonable cause, was unavailable for vocational assistance and is now
available;-

(2) The worker’'s lack of suitable employment could not be resolved by providing vocational
assistance. The insurer may require the worker to provide evidence that circumstances have
changed;-

(3) The worker declined vocational assistance to accept modified or new employment that
resulted from an employer -at -injury -activated use of preferred worker benefits under OAR
436-110. If the job was not suitable, the worker must request redetermination within 30 days
of termination of the employment for which preferred worker benefits were provided;-

(4) The worker was not available for vocational assistance in Oregon or within commuting
distance of Oregon. The worker must request redetermination within six months of receiving
the insurer’s notice that he or she was not eligible for this reason;-

(5) The worker, who was not authorized to work in the United States, is now authorized to
work in the United States. Within six months of the date of the worker’'s receipt of the
insurer’’s notice of ineligibility or end of eligibility, the worker must:

(a) Request redetermination; and

(b) Submit evidence to the insurer that the worker has applied for authorization to work
in the United States and is awaiting a decision by the U.S. Citizenship and Immigration
Services (USCIS). The worker must provide the insurer with a copy of any decision by
the USCIS within 30 days of receipt. The insurer must redetermine eligibility upon
receipt of documentation of the worker’'s authorization to work in the United States;-
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(6#) BeforeRriorte claim closure, thea worker’'s limitations due to the injury became more
restrictive;-

(78) BeforeRriorte claim closure, the insurer accepts a new condition that was not
considered in the original determination of the worker’'s eligibility;- or

(89) The worker’s average weekly wage is redetermined and increased.

Statutory authority: ORS 656.340, ORS 656.726(4)

Statutes implemented: ORS 656.340

Hist: Amended 10-3-2012 as Admin. Order 12-059, eff. 11-1-2012

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-120-0177 Selection of Category of VVocational Assistance [Renumbered from 120-
0400]

(1) The insurer must select one of the following categories of vocational assistance before
referring a worker to a counselor:

(a) Direct employment services, if the worker has the necessary transferable skills to
obtain suitable new employment.

(b) Training, if the worker needs training in order to return to employment that pays a
wage significantly closer to 100 percent of the adjusted weekly wage. “Significantly
closer” may vary depending on several factors, including, but not limited to: the worker’s
wage at injury, adaptability, skills, geographic location, limitations, and the potential for
the worker’s income to increase with time as the result of training.

(2) The insurer must notify the worker of the category selection and the reason for the
selection in the NOTICE OF ELIGIBILITY FOR VOCATIONAL ASSISTANCE issued
under OAR 436-120-0115(9).

(3) The insurer must reconsider the category of vocational assistance within 30 days of the
insurer's knowledge of a change in circumstances including, but not limited to:

(a) A change in the worker’s permanent limitations;

(b) A change in the labor market; or

(c) The category of vocational assistance proves to be inappropriate.

(4) The insurer must notify the worker within five days if the reconsideration under section
(3) results in a change in the vocational assistance category.

Statutory authority: ORS 656.340(9), 656.726(4)

Statutes implemented: ORS 656.340(7)

Hist: Amended 9/15/10 as WCD Admin. Order 10-056, eff. 11/15/10

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436 _history.pdf.

436-120-0185 Choosing a Vecational-Assistanee-ProviderCounselor
(1) Choosing a counselor.
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(a) Once-the-workerisfound-eligibletThe insurer and worker must agree on a counselor
voeational-assistanee-provider—A/within 1420 days of the worker being determined
eligible for vocational assistancean-ehgibitity-finding-the-insurer-must-netify-the-worker
of the-selection-of-vocational-assistance-provider.

(b) When the parties agree on a counselor, the insurer must mail the worker a NOTICE
OF SELECTION OF VOCATIONAL COUNSELOR.

(c) If they parties are-unable-to-do not agree on a counselorvecational-assistance-provider,
the insurer er-self-insured-employermust notify the divisiondireetor within five days, and
the director will select a counselorprevider.

(2) Changing counselors.

(a) If the worker or insurer requests a change in counselorvecational-assistance-provider,

the insurer and worker must agree on a new counselorveeational-assistance-provider
within 14 days of the request.

(b) If they parties do notare-unable-te agree on a new counselor, the insurer must refer the
mattereispute to the divisiondireeter within five days.

(c) Any time there is a change in counselor, the insurer must mail the worker a NOTICE
OF CHANGE OF VOCATIONAL COUNSELOR.

Statutory authority: ORS 656.340, ORS 656.726(4)

Statutes implemented: ORS 656.340

Hist: Amended and renumbered 12-1-2009 from OAR 436-120-0320 as WCD Admin. Order 09-061, eff. 1-1-2010
See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-120-0187 Optional Services [Renumbered from 120-0455]
(1) Optional services are services provided to:

(a) A worker who is not eligible for vocational assistance; or

(b) A worker who is eligible for vocational assistance, in excess of the services described
in these rules.

(2) Optional services are provided at the discretion of the insurer.

(3) The insurer may not use optional services to circumvent the intent of these rules.

Statutory authority: ORS 656.340, 656.704, 656.726

Statutes implemented: ORS 656

Hist: Amended 11/1/07 as WCD Admin. Order 07-067, eff. 12/1/07

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-120-0197 Direct Employment [Renumbered from 120-0430]
(1) Direct employment services, generally.

(a) Direct employment services may include, but are not limited to:

(A) Employment counseling;

(B) Job search skills instruction, which teaches workers how to write resumes,
research the job market, locate suitable new employment, complete employment
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applications, interview for employment, and develop other skills related to obtaining
suitable new employment;

(C) Job development with related return-to-work activities, which helps the worker
contact appropriate prospective employers; and

(D) Job analysis.

(b) If the insurer determines the worker is entitled to direct employment services, the
insurer must provide the worker with at least four months of direct employment services.

(c) A direct employment plan must include a description of the worker’s transferable
skills that relate to the vocational goals and a discussion of why training will not bring the
worker a wage significantly closer to 100 percent of the adjusted weekly wage at the time
of injury.

(d) Direct employment services must be provided by a counselor.

(e) Direct employment services must begin on the date the insurer approves a direct
employment plan, or on the completion date of an authorized training plan.

(f) If the insurer does not approve a direct employment plan within 45 days of
determining the worker entitled to a direct employment plan, the insurer must contact the
division within five days to schedule a conference.

(A) The purpose of the conference will be to identify and remove all obstacles to plan
completion and approval.

(B) The insurer, the worker, the plan developer, and any other parties involved in the
process must attend the conference.

(C) The conference may be postponed for a period of time agreed on by the parties.

(D) The insurer or the worker may request a conference if other delays in the process
occur.

(q) The insurer must provide return-to-work follow-up for at least 60 days after the
worker becomes employed to ensure the work is suitable and to provide any necessary
assistance that enables the worker to continue the employment.

(2) Responsibilities in direct employment plan.

(a) The worker is responsible for the following in a direct employment services plan:

(A) Maintain reqular contact with the counselor:;

(B) Fully participate in plan services;

(C) Follow up on all job leads in a timely manner;

(D) Be an active participant in the job search;

(E) Accept suitable employment if it is offered and notify the counselor immediately;

(F) Promptly inform the counselor of any problems that might affect participation in
the plan; and
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(G) Meet any responsibilities agreed to in the plan.

(b) The counselor is responsible for the following in a direct employment services plan:

(A) Provide instruction on job-search skills, as necessary;

(B) Provide job development, as necessary;

(C) Provide timely, accurate progress reports to the insurer; and

(D) Meet any responsibilities agreed to in the plan.

(3) Plan amendments.

(a) If the vocational goal is later changed, the insurer must amend the direct employment
services plan. All amendments to the plan must be initialed by the insurer, counselor, and
worker.

(b) If the insurer amends a proposed plan, the insurer must indicate what the changes are
and why they are necessary.

(4) Reporting to the director.

The direct employment plan and any amendments must be submitted to the division within
five days of plan approval using Form 1083, “Return-to-Work Plan; Direct Employment.”

Statutory authority: ORS 656.340(9), 656.726(4)

Statutes implemented: ORS 656.340(7)

Hist: Amended 9/15/10 as WCD Admin. Order 10-056, eff. 11/15/10

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-120-0340 Determining Substantial Handicap [Renumbered to 120-0157]
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Statutory authority: ORS 656.726(4)

Statutes implemented: ORS 656.340(5) and (6)

Hist: Amended 10-3-2012 as Admin. Order 12-059, eff. 11-1-2012

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-120-0400 Selection of Category of Vocational Assistance [Renumbered to 120-0177]

Statutory authority: ORS 656.340(9), 656.726(4)

Statutes implemented: ORS 656.340(7)

Hist: Amended 9/15/10 as WCD Admin. Order 10-056, eff. 11/15/10

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-120-0410 Determining a VVocational Goal\ecational-Evaluation

A eemﬁed—veeauenal—counselor must determlne a smtable vocatlonal goal for the worker using
: , y v . one or more of the

following:

(1) Vocational testing.
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Vocational testing must be administered by an individual certified to administer the test.

(2) Job analysis.

A job analysis is a detailed description of the physical and other demands of a job based on
direct observation of the job.

(3) On-the-job evaluations.

An on-the-job evaluation must evaluate a worker's work traits, aptitudes, limitations,
potentials, and habits in an actual job environment.

(a) FirsttThe vecational-counselor must perform a job analysis to determine if the job is
within the worker’'s capacities. The insurer must submit the job analysis to the attending
physician if there is any question about the appropriateness of the job.

(b) The evaluation should normally be no less than five hours daily for four consecutive
days and should normally last no longer than 30 days.

(c) The evaluation does not establish any employer-employee relationship.

(d) A written report must evaluate the worker’'s performance in the areas originally
identified for assessment.

(4#) Labor market search,
(a) A labor market search is obtained from direct contact with employers, other actual

labor market information, or from other surveys completed within 90 days of the report
date.
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(ba) A labor market search is needed when standard labor market reference materials do
not have adequate information upon which to base a decision, or there are questions
about a worker’'s specific limitations, training, and skills; that must be addressed with
employers to determine if a reasonable labor market exists.

(cb) The person providinggivng the information must have hiring responsibility or direct
knowledge of the job’'s requirements; and the job must exist at the firm contacted.

(de) The labor market search report must include, but is not limited to:;
(A) the-dDate of contact;
(B) fFirm name, address, and telephone number;
(C) AName and title of person contacted;
(D) the-gQualifications of persons recently hired;
(E) pPhysical requirements;
(F) wWages paid;
(G) eCondition of hire (full-time, part-time, seasonal, temporary);
(H) dDate and number of last hire(s); and
(1) aAvailable and anticipated openings.

(ed) Specific openings found in the course of a labor market search are not, in
themselves, proof a reasonable labor market exists.

Statutory authority: ORS 656.340(9), 656.726(4)

Statutes implemented: ORS 656.340(7)

Hist: Amended 12-1-2009 as WCD Admin. Order 09-061, eff.1-1-2010

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-120-0430 Direct Employment [Renumbered to 120-0197]
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Statutory authority: ORS 656.340(9), 656.726(4)

Statutes implemented: ORS 656.340(7)

Hist: Amended 9/15/10 as WCD Admin. Order 10-056, eff. 11/15/10

See also the Index to Rule History: _http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf

436-120-0443 Training_- General

(1) Training services include but are not limited to plan development, training, monthly
monitoring of training progress, and job placement services.

(2) The training plan must be developed and monitored by a eertified-voeational-counselor.

(3) The selection of plan objectives and the kind of training must attempt to minimize the
length and cost of training necessary to prepare the worker for suitable employment.

(4) If there are any changes made to the original training plan, an addendum to Form 1081, —
“Return--to--Work Plan; Training,” must be completed, signed by all parties, and submitted
to the divisiondireetor.

(5) Basic education may be offered, with or without other training components, to raise the
worker’'s education to a level to enable the worker to obtain suitable employment.

(6) On-the-job training prepares the worker for permanent, suitable employment with the
training employer and for employment in the labor market at large. On-the-job training must
be considered first in developing a training plan.

(7) Occupational skills training is offered through a community college, based on a
predetermined curriculum, at the training employer*’s location.

(8) Formal training may be offered through a vocational school licensed by an appropriate
licensing body, community college, or other post-secondary educational facility that is part of
a state system of higher education.

(9) Rehabilitation facilities training provides evaluation, training, and employment for
severely disabled individuals.

(10) Notwithstanding OAR 436-120-0145(2)(b), the director may order the insurer, or the
insurer may elect, to provide training outside Oregon if such training would be more timely,
appropriate, or cost effective than other alternatives.

(11) Training status continues during the following breaks:
() A regularly scheduled break of not more than six weeks between fixed school terms;

(b) A break of not more than two weeks between the end of one kind of training and the
start of another for which the starting date is flexible; or

(c) A period of illness or recuperation of the worker that does not prevent completion of
the training by the planned date.
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(12) A-werker-actively-engaged-in-training-The insurer must payreeeive the worker
temporary disability compensation, under ORS 656.268 and ©RS-656.340, when the worker

is actively engaged in an approved training plan and there is a Form 1081, “Return-to-Work
Plan; Training” signed by the worker, the insurer, and the counselor who developed the plan.

(13) Temporary disability compensation is limited_for each eligibility period to 16 months
unless extended to 21 months by the insurer or ordered by the director when the injured
worker provides good cause. Good cause may include but is not limited to the reasons given
under section (14) of this rule. In no event maywiH temporary disability compensation during
training be paid for more than 21 months.

(14) Training costs may be paid for periods longer than 21 months. Reasons for extending
training may include but are not limited to:

(a) Reasons beyond the worker’s control;=

(b) The worker has anAn “exceptional disability,” which is defined-as-a disability equal
to or greater than the complete loss, or loss of use, of both legs, or a—Execeptional

disabiity-also-ineludes brain injury that results in impairment equal or greater than Class
3-HH as defined in OAR 436-035;- or

(c) The worker has anAn “exceptional loss of earning capacity,” which exists when no
suitable training plan of 1836 months or less willistikehy-te eliminate the worker’s
substantial handicap to employment. The extension must allow the worker to obtain an
entry-level wage that is as close as possible to the worker’s adjusted weekly wage and at
least-10-percent-greater than could be expected with a shorter training program, or
potential for the worker’s income to increase to 100 percent or more of the worker’s
adjusted weekly wage with time as a result of training.

(15) An eligible worker is entitled to four months of job placement assistance after
completion of training.

(16) When the worker returns to work following training, the insurer must monitor the
worker’s progress for at least 60 days to assure the suitability of the employment before
ending eligibility.

(17) If the worker chooses a training plan period of longer than he or she is entitled to receive
under these rules, the worker may supplement training provided by the insurer by completing
“self-sponsored? training or studies. For the purpose of this rule, “self-sponsored> means the
worker is obligated to pay for the training.

(a) The first day of training provided by the insurer will be considered the “training start
date2 and the last day of training provided by the insurer will be the “training end date.2

(b) All self-sponsored training must be completed before the training start date unless the
parties otherwise agree.

(c) During self-sponsored training, the insurer may provide optional services under OAR
436-120-0187455, including but not limited to payment of expenses for tuition, fees,
books, and supplies.
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| (d) The trainingreturn-te-work plan support document must describe how the worker-
sponsored training and the training provided by the insurer will combine to prepare the
worker for suitable employment.

(18) The insurer must provide further training to a worker if the initial plan will not be or was
not successful to prepare the worker for suitable employment.

Statutory authority: ORS 656.340(9), 656.726(4)

Statutes implemented: ORS 656.340

Hist: Amended 11/12/13 as Admin. Order 13-062, eff. 1/1/14

See also the Index to Rule History:

http://wcd.oregon.gov/laws/Documents/Rule_history/436_history. pdfhttp-Hwww-cbs-state-or-us/wed/pohieyirules/43
6_history-pdf.

436-120-0445 Training Requirements
(1) Basic education,

Basic education is limited to ninesix months unless extended by the insurer.
(2) On-the-job training.
() On-the-job Ftraining time is limited to 12 months unless extended by the insurer.

(b) The insurer must reimburse the training employer for a portion of the worker’s wages.

(c) The on-the-job training contract between the training employer, the insurer, and the
worker must include, but is not limited to:

(A) The worker’'s name;

(B) The employer’'s legal business name;

(C) The employer’s current workers’ compensation insurance policy number;
(D) The name of the individual providing the training;

(E) The training plan start and end dates;

(F) The job title and duties;

(G) The skills to be taught;

(H) The base wage and the terms of wage reimbursement;

() An agreement that the employer will pay all taxes normally paid on the entire
| wage and will maintain workers’* compensation insurance for the trainee; and

(J) An acknowledgement that the training may not prepare the worker for jobs
elsewhere, if the training prepares a worker for a job unique to the training site.

(d) The insurer must pay temporary disability compensation as provided in ORS 656.268.

| (e) Unless there isAbsent a need to accommodate the worker’s documented medical
condition or class schedule, the worker’s schedule must be the same as for a regular full-
time employee.

| (3) Occupational skills training.
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(a) Occupational skills Ftraining is limited to 1532 months unless extended by the
insurer.

(b) The training is primarily for the worker’s benefit. The worker mayeees not receive
wages.

(c) Training does not establish any employer-employee relationship with the training
employer. The training employer makes no guarantee of employing the worker when the
training is completed.

(d) The training employer has a sufficient number of employees to accomplish its regular
work and the training of the worker, and the worker does not displace an employee.

(e) Unless there isAbsent a need to accommodate the worker’s documented medical
condition or class schedule, the worker’s schedule must be the same as for a regular full-
time employee.

(4) Formal training.
(a) Formal Ftraining time is limited to 1816 months unless extended by the insurer.

(b) Course load must be consistent with the worker’'s abilities; and limitations; and the
length of time since the worker last attended school.

(c) Courses must relate to the vocational goal.
(5) Training before eligibility determined.

If the worker begins or completes training between the date of injury and the date of the
eligibility determination, and then the insurer finds the worker eligible for vocational
assistance and finds the worker’s training suitable, the insurer must reimburse the worker for
costs required by that training and verified by the insurer or the director, including temporary
disability as required under ORS 656.268 and ©RS-656.340.

Statutory authority: ORS 656.340(9), 656.726(4)

Statutes implemented: ORS 656.340

Hist: Amended 10-3-2012 as Admin. Order 12-059, eff. 11-1-2012

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-120-0448  Reevaluating a Training Plan [Renumbered to 120-0523]
® ining ol I | L when:
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Statutory authority: ORS 656.340(9), 656.726(4)

Statutes implemented: ORS 656.340

Hist: Amended and renumbered from OAR 436-120-0447, 10-3-2012 as WCD Admin. Order 12-059, eff. 11-1-2012
See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-120-0449 Ending and Reevaluating a Training Plan_ [Repeal]
1) Traini | I | I | when:

Statutory authority: ORS 656.340(9), 656.726(4)

Statutes implemented: ORS 656.340

Hist: Amended and renumbered from OAR 436-120-0447, 10-3-2012 as WCD Admin. Order 12-059, eff. 11-1-2012
See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-120-0451 Ending a Training Plan_[Renumbered to 120-0527]
Fratning-ends-when:

Statutory authority: ORS 656.340(9), 656.726(4)

Statutes implemented: ORS 656.340

Hist: Amended and renumbered from OAR 436-120-0447, 10-3-2012 as WCD Admin. Order 12-059, eff. 11-1-2012
See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-120-0455 Optional Services [Renumbered to 120-0187]
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| @ e onal corvi : o -y s,

Statutory authority: ORS 656.340, 656.704, 656.726

Statutes implemented: ORS 656

Hist: Amended 11/1/07 as WCD Admin. Order 07-067, eff. 12/1/07

See also the Index to Rule History: http://www.cbs.state.or.us/wcd/policy/rules/436_history.pdf.

436-120-0500 TrainingReturn-te-Werk-Plans: Development and Implementation
(1) Collaborative effort.

A trainingretura-te-work plan should be a collaborative effort between the veeational
counselor and the #ajured-worker; and should include all the rights and responsibilities of the
worker, the insurer, and the veeatienal-counselor.

(2) Review of the plan.

BeforePriorte submitting the plan to the insurer, the veeational-counselor must review the
plan and plan support with the worker. Certain-rformation-may-be-exeludedasalowed-by
OAR-436-010-The injured-worker must havebe-given the opportunity to review the plan
with the worker's attorney, if any,+epresentative beforeprierte signing it. The voeational
assistance-providercounselor must confirm the worker's understanding of and agreement with
the plan by obtaining the worker's signature.

(3) Copies of plan.

The counselor must submit copies of the plan, signed by the veeational-counselor and the
worker, to all parties.

(4) Plan approval or disapproval.

Within 14 days of receipt of the signed training plan, the insurer must approve or disapprove
the plan and notify the parties.

(a) If the insurer does not have enoughlaeks-suffieient information to approve or
disapprove the training plan, make-a-decision;-the insurer must advise the parties what
information is needed and when the insureri expects to make a decision.

(b2) If the insurer disees-net-approves the traininga-retura-to-work plan, the insurer must
issue a NOTICE OF DISAPPROVAL OF TRAINING PLAN, which must explain why
the plan is disapproved.

(5) Conference.

If the insurer does not approve a training plan within 90 days of determining the worker is

entitled to a training plan—-erwithin-45-days-of determining-the-workeris-entitled-to-a-direet
employmentplan, the insurer must contact the division within five days to schedule a

conference.

(a) The purpose of the conference will be to identify and remove all obstacles to-return-
te-werk plan completion and approval.

(b) The insurer, the worker, the counselorplan-developer, and any other parties involved
in the return-te-werk-process must attend the conference.

(c) The conference may be postponed for a period of time agreeable to the parties.
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(d) The insurer or the worker may request a conference with-the-division-if other delays
in the vocational rehabilitation process occur.

(63) Job offer during plan development.

If, during development of a trainingreturh-te-werk plan, an employer offers the worker a job,
the insurer must perform a job analysis, obtain approval from the attending physician, verify
the suitability of the wage, and confirm the offer is for a bona fide, suitable job-as-defined-in
OAR-436-120-0005. If the job is suitable, the insurer must help the worker return to work
with the employer. The insurer must provide return-to-work follow-up during the first 60
days after the worker returns to work. If return to work with the employer is_not unfeasible
or, during the 60-day follow-up the job proves unsuitable, the insurer must immediately
resume development of the return-to-work plan.

(74) Plan amendments.

(a) If the vocational goal er-category-of-assistance-is later changed, the insurer must

amend the training plan. All amendments to the plan must be initialed by the insurer,

vocational-assistance-providercounselor, and the worker.

(b) If the insurer amends a proposed plan, the insurer must indicate what the changes are
and why they are necessary.

(8) Reporting to the director.

The training plan and any amendments must be submitted to the division using Form 1081,
“Return-to-Work Plan; Training.”

Statutory authority: ORS 656.340(9), 656.726(4)

Statutes implemented: ORS 656.340(9)

Hist: Amended 9/15/10 as WCD Admin. Order 10-056, eff. 11/15/10

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-120-0510 Training Return-to-Werk-Plan Support
(1) Considerations in training plan.

The worker and veeational-counselor must work together to develop an appropriate training
return-te-werk plan that ireludes-considersation-ef the worker’sfeHewing:

(a) Fhe-worker'stTransferable skills;
(b) Fhe-workerspPhysical and mental capacities and limitations;
(c) Fhe-worker'sVocational interests;
(d) Fhe-workerseEducational background and academic skill level;
(e) Fhe-workerspPre-injury wage; and
(f) Fhe-workerspPlace of residence and that labor market.

(2) Training plan documentation.

Training Retura-te-werk-plan supporting documentation must contain, but is not limited to,
the following:
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(a) Specific vocational goal{s} and projected return-to-work wage{s)-;

(b) A description of the worker’s current medical condition, relating the worker’s
permanent limitations to the vocational goals:;

(c) A description of the worker’s education and work history, including job durations,
wages, Standard Occupational Classification (SOC) codes or other standardized job titles
and codes, and specific job duties. The SOC codes can be found on the Oregon
Employment Department OLMIS website at www.qualityinfo.orgs:;

(d) An explanation of why direct employment services will not return the worker to

SUItable emplovmentlﬂardfreekemple&ﬂeﬁ%plafhaﬁieseﬂpﬂe&eﬁhﬁ%efkeps

(ef) A summary of the results of any evaluations or testing. If the results do not support

the goals, the counselorvecational-assistance-provider must explain why the goals are

appropriate;

(fg) A summary of current labor market information that shows the labor market supports
the vocational goals and documents that the worker has been informed of the condition of
the labor market:;

(gh) A labor market search as prescribed in 436-120-0410(4%), if needed-;

(h#) If the labor market information does not support the goals, the counselorvecational
assistanee-provider must explain why the goals are appropriate. The worker and worker’s
representative, if any, must acknowledge in writing an awareness of the poor labor
market conditions and a willingness to proceed with the plan in spite of these conditions.
In-the-case-of a-trainingplan—tThis acknowledgment must include an understanding the
insurer will provide no additional training should the worker be unable to find suitable
employment because of the labor market:;

(i) A job analysis prepared by the counselorvecational-assistanceprovider, signed by the
worker and by the attending physician or a qualified facility designated by the attending

physician, and based on a visit to a worksite comparable to what the worker could expect
after completing training. If the attending physician is unable or unwilling to address the
job analysis and does not designate a facility as described above, the insurer may submit
the job analysis to a qualified facility of its choice. The insurer must submit the resulting
information to the attending physician for concurrence. If the attending physician has not
responded within 30 days of the date of request for concurrence, the plan may proceed-;

(ik) A signed on-the-job training contract, if applicable-;

(k#) A description of the curriculum, which must be term--by--term if the curriculum is
for formal training-;

436-120-0510 Page 46 436-120-0510



ORDER NO. 16-XXX
DEPARTMENT OF CONSUMER AND BUSINESS SERVICES
WORKERS’ COMPENSATION DIVISION
Proposed VOCATIONAL ASSISTANCE TO INJURED WORKERS

() Information about the payment of temporary disability compensation while the worker
is in training. If the training plan is for a longer period of time than temporary disability
benefits may be paid, the plan must notify the worker that temporary disability benefits
may end before training ends; and

(m) If material relatedpertinent to a return-te-werk-plan is contained in a previous
eligibility, the insurer may attach a copy of the evaluation to the plan.

Statutory authority: ORS 656.340(9), 656.726(4)

Statutes implemented: ORS 656.340

Hist: Amended 10-3-2012 as Admin. Order 12-059, eff. 11-1-2012

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history. pdf.

436-120-0520  Return-te-Werk-Plan+-Responsibilities of the Eligible-Worker and the
Vecational-Assistance Counselor

Provider
(1) Worker responsibilities.

The worker is responsible for all of the following:

(a) Actively participate in all aspects of the plan;

(b) Maintain reqular contact with the counselor throughout plan development and as
required in the plan;

(c) Notify the counselor if problems develop and continue to attend training during
attempts to resolve the issue;

(d) Inform the counselor immediately if anything threatens to interfere with successful
completion of the program;

(e) Notify the counselor by the close of the next working day if the worker stops
attending training for any reason;

(f) Maintain a 2.0 grade point average each grading period in formal training;

() Complete the courses outlined in the curriculum by the plan end date;

(h) Consult with the counselor before adding or dropping courses;

(i) Provide a written training report to the counselor by the fifth day of each month;

(i) Give the counselor a copy of each grade or progress report within 10 days of receipt;
and

(k) Meet all responsibilities agreed to in the plan.mustparticipate-and-maintain-contact

(2) MecationalcCounselors-are responsibilities.le-for-the folowing:
The counselor is responsible for all of the following in a training plan:
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(a) During plan development, the-vecational-counseler-mustprovide resource materials
about jobs, training programs (if appropriate), labor markets and other relatedpertinent
information to help the worker select a vocational goal; direct information gathering; and
otherwise help the worker analyze and evaluate options:;

(b) i0 re-hHelp the
worker plan the currlculum and enroII The veeaﬂenal—asswtane&prewde#counselor must

contact the worker, trainers, and training facility counselors to the extent necessary to
assure the worker's participation and progress-;

(c) Contact the worker on a reqular basis;

(d) Monitor and evaluate the plan at least monthly;

(e) Contact the worker’s trainers and training site counselors, as necessary to ensure the
worker’s participation and progress meet the requirements of the rules and are
satisfactory to achieve the return-to-work objectives;

(f) Report potential problems in the program to the insurer immediately including
additional needs of the worker:;

(g) Advise the insurer within one business day of learning of any circumstance indicating
a probable or actual interruption in the worker’s entitlement to temporary disability
benefits;

(h) Provide job-search skills and job development as necessary; and

(i) Meet any responsibilities agreed to in the plan.

Statutory authority: ORS 656.340(9), 656.726(4)

Statutes implemented: ORS 656.340

Hist: Amended 11/1/07 as WCD Admin. Order 07-067, eff. 12/1/07

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-120-0523 Re-evaluating a Training Plan [Renumbered from 120-0448]

(1) Reasons to re-evaluate a plan.

The insurer must re-evaluate a training plan and modify or replace the plan when appropriate
to ensure the worker’s success, when:

(a) A change occurs in the worker’s limitations that may make the training inappropriate;
or

(b) In an academic program:

(A) There is an indication the worker may not maintain at least a 2.0 grade point
average for two grading periods; or

(B) There is an indication the worker may not complete the minimum credit hours
required under the training plan.

(2) Academic program.

In an academic program:
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(a) The counselor must notify the insurer, and the insurer may give the worker a written
warning of the possible end of training, when the worker:

(A) Fails to maintain a 2.0 grade point average for two consecutive grading periods;
or

(B) Fails to complete the minimum credit hours in the training plan curriculum.

(b) If the insurer is going to end training for a reason listed in subsection (a), the worker
must be given a written warning before training is ended.

(3) Non-academic program.

In a non-academic program, the counselor must notify the insurer, and the insurer may give
the worker a written warning of the possible end of training, at the first indication that the
worker’s performance in training is unsatisfactory and may not result in employment in that
field.

Statutory authority: ORS 656.340(9), 656.726(4)

Statutes implemented: ORS 656.340

Hist: Amended and renumbered from OAR 436-120-0447, 10-3-2012 as WCD Admin. Order 12-059, eff. 11-1-2012
See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436 _history.pdf.

436-120-0527 Ending a Training Plan [Renumbered from 120-0451]
(1) Reasons to end training.

Training ends when:

(a) The worker has successfully completed training:

(b) The worker’s eligibility for vocational assistance has ended under OAR 436-120-
0165;

(c) The worker is not actively engaged in the training;

(d) The worker fails, after written warning, to maintain at least a 2.0 grade point average
for two consecutive grading periods;

(e) The worker fails, after written warning, to complete the minimum credit hours in the
training plan curriculum for two consecutive grading periods;

(f) In a non-academic program, the worker’s performance in training is unsatisfactory and
further training is not likely to result in employment in that field; or

(2) The training plan was not going to be successful due to reasons beyond the worker’s
control.

(2) Notice of end of training.

When training ends, the insurer must mail a NOTICE OF END OF TRAINING to the
worker. The notice must:

(a) Include the date the training plan ended. The effective date is the worker’s last date of
attendance; and

(b) State whether the worker is entitled to more training.

436-120-0527 Page 49 436-120-0527



ORDER NO. 16-XXX
DEPARTMENT OF CONSUMER AND BUSINESS SERVICES
WORKERS’ COMPENSATION DIVISION
Proposed VOCATIONAL ASSISTANCE TO INJURED WORKERS

Statutory authority: ORS 656.340(9), 656.726(4)

Statutes implemented: ORS 656.340

Hist: Amended and renumbered from OAR 436-120-0447, 10-3-2012 as WCD Admin. Order 12-059, eff. 11-1-2012
See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-120-0530 Director Review of Return-to-Work Plan-Review

The director may review return-to-work plans and supporting information. If the director finds a
return-to-work plan or its supporting information does not conform to these rules:

(1) The director willmust notify the insurer and vecational-assistanee-provider in writing of
the preliminary finding of nonconformance. The notification willmust inform the insurer of
changes or information required to bring the plan into conformance.

(2) The insurer must, within 30 days of notification, make appropriate changes, supply
additional information requested by the directordivision, or explain why no change¢s} should
be made.

(3) If the insurer does not respond timely or is unable to bring the plan into conformance, the
director will return the plan to the parties with notification that the plan does not conform to
OAR 436-120 and may order the insurer to develop a plan that conforms to the rules.

Statutory authority: ORS 656.340(9), 656.726(4)

Statutes implemented: ORS 656.340

Hist: Amended 11/1/07 as WCD Admin. Order 07-067, eff. 12/1/07

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-120-0700 Direct Worker Purchases
(1) Purchases, generally.

(a) The insurer must provide the direct worker purchase categories listed in OAR 436-
120-0710 as necessary for thean-eligible worker’'s participation in vocational assistance
and to meet the requirements of a suitable job.

(b) TheA worker is no longer eligible for these purchases once eligibility ends unless the
purchases are necessary to complete a plan.

(c) Direct worker purchases include partial purchase, lease, rental, and payment.
(2) Exclusions.
Direct worker purchases dowil not include:

(a) pPurchases of real property;

(b) pPayment of fines or other penalties; or

(c) pPayment of additional driver’'s license costs, increased insurance costs, or any other
costs attributable to problems with the worker's driving record.

(3) Alternative purchases.

In making its decision regarding a direct worker purchase, the insurer may choose the least
expensive, adequate alternative. If the worker wants a direct worker purchase thatwhieh is
more expensive than that authorized by the insurer, the worker may select that alternative;
and the-werker-shal-pay the difference in cost.
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(4) Approval or denial.

Within 14 days of its receipt of a request for a direct worker purchase, the insurer must
approve the purchase or notify the worker of its denial.

(5) Payment.

The insurer must pay for approved direct worker purchases in time to prevent delay in the
provision of services, but in no event later than 30 days after the insurer receives the
worker’s request or proof of payment, whichever is later.

(6) Advancement of costs, worker reimbursement.

The worker may pay for mileage, child or senior care, or for purchases such as clothing,
books, and supplies or the worker may request an advance of any of these costs based on
documentation of need.

() The insurer must reimburse costs within 3028 days of receiving athe written request
from the worker and any reguired-supporting documentation.

(b) The insurer must return denied requests for reimbursement to the worker within 3028
days of receiving the requestthe-insurers-receipt with an explanation of the reason for
nonpayment.

(7) Right and title to nonexpendable purchases.

The insurer must assign to the worker right and title to the nonexpendable direct worker
purchases paid by the insurer.-as-foHlows:

() The insurer must make such assignment no later than the 60th day of continuous
employment unless the worker remains eligible and the suitability of the employment is
in question.

(b) The insurer may repossess nonexpendable property if the worker no longer requires
the property for training or employment.

(c) The insurer may require repayment of advancements or reimbursements if the worker
misrepresented information material to the purchase decision or if the worker used the
funds for something other than the approved purchase.

Statutory authority: ORS 656.340(9), 656.726(4)

Statutes implemented: ORS 656.340

Hist: Amended 11/1/07 as WCD Admin. Order 07-067, eff. 12/1/07

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-120-0710 Direct Worker Purchases: Categorieskinds

The insurer must provide the direct worker purchases listeddeseribed in this ruleseetion if
necessary for the Worker to partlcmate in vocatlonal a53|stance or to meet the requwements of a

suitable job. -
ineeme: The insurer may not require the worker to submlt a fmancral statement in order to

quallfy for dlrect Worker purchaseerrsted—mseetlens{—la—threugh{—LZ—) tneetermmmg%he
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(1) Tuition, fees, books, and supplies-fertraining-or-studies.

Payment for tuition, fees, books, and supplies for training or studies is limited to those items
identified as mandatory by the instructional facility, trainer, or employer. The insurer must
pay the cost in full, and maywiH not require the worker to apply for grants to pay for tuition,
books, or other expenses associated with training.

(2) Wage reimbursement-foren-the-job-training.

The amount of wage reimbursement for on-the-job training must be agreedstiptiated to in a
contract between the training employer and the insurer.

(3) Travel expenses.
Travel expenses for transportation, meals, and lodging_that are required for participation in

vocational assistance, including but not limited to—Ferthe-purposes-of-this-section;
“participation in vocational assistance™ includes, but is not imited to job search, required
meetings with the counselorvecational-assistance-provider, and meetings with employers or

at training sites as required by the plan or plan development. The conditions and rates for
payment of travel expenses are as follows:

(a) Transportation- Scosts will be paid at public transportation rates when public
transportation is available; otherwise, mileage will be paid at the rate published in
Bulletin 112. Costs incidental to mileage, such as parking fees, also will be paid. For
workers receiving temporary total disability or equivalent income, private car mileage
will be paid only for mileage in excess of the miles the worker traveled to and from work
at the time of injury. Mileage payment in conjunction with moving expenses will be
allowed only for one vehicle and for a single one-way trip. To receive reimbursement for
private car mileage, the worker must provide the insurer with a copy of the driver's valid
driver's license and proof of insurance coverage.

(b) Mealsandlodgingovernighttravel-For overnight travel, meal and lodging

expenses will be reimbursed at the rate published in Bulletin 112.

(c) Spectaltravelcosts—Payment for special travel costs will be made in excess of the
amounts specified in this section when special transportation or lodging is necessary
because of the physical needs of the worker, or when the insurer finds prevailing costs in
the travel area are substantially higher than average.

(4) Tools and equipment-fortraining-or-employment.

Payment for tools and equipment for training or employment is limited to items identified as
mandatory for the training or initial employment, such as starter sets. Purchases mayw+H not
include what the trainer or employer ordinarily would provide to all employees or trainees in
the training or employment, or what the worker already ownspessesses.
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(5) Moving expenses.

Payment for moving expenses is limited to workers with employment or training outside
reasonable commuting distance. In determining the necessity of paying moving expenses, the
insurer may consider the availability of employment or training thatwhieh does not require
moving, or thatwhich requires less than the proposed moving distance. Payment is limited to
moving household goods weighing not more than 10,000 pounds. If necessary, payment
includes reasonable costs of meals and lodging for the worker’:s family and mileage
underpursuant-te sub section (3)(a) of this rule.

(6) Second residence allowance.

The purpose of the second residence allowance is to enable the worker to participate in
training outside reasonable commuting distance. The allowance must equal the rental
expense reasonably necessary, plus not more than $200 a month toward all other expenses of
the second residence, excluding refundable deposits. In order to qualify for second residence
allowance, the worker must maintain a permanent residence.

(7) Primary residence allowance.

Theis primary residence allowance appliesis-applicable when the worker must change
residence for training or employment. Payment includes the first month’'s rent and the last
month’'s rent only if required beforeprierte moving in.

(8) Medical examinatiens-and psychological examinations.

Payment for medical examinations and psychological examinations must be for conditions
not related to the compensable injury when necessary for determining the worker’'s ability to
participate in vocational assistance.

(9) Physical or work capacities evaluations.

(10) Living expense allowance-during-vocational-evaluation.

Payment for living expenses is limited to workers involved in a vocational evaluation at least
five hours daily for four or more consecutive days, and not receiving temporary disability
payments. The worker will not be barred from receiving a living expense allowance if the
worker is unable to participate five hours daily because of limitations caused by the injury.
Payment must be based on the worker’'s temporary total disability rate if the worker’'s claim
were reopened.

(11) Work adjustment, on-the-job evaluation, or situational assessment cost{s).
(12) Membership fees and occupational certifications, licenses, and related testing costs.
Payment for membership fees, occupational certifications and licenses, and related testing

costsunder-this-categery is limited to $500.
(13) Clothing.

Clothing purchases iredfor-participation-in-vocational-assista or-fo sloy .
AHowablepurchases-mayde not include items the trainer or employer would provide or the
worker already possesses.
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(14) Child or disabled adult care services.

FheseChild or disabled adult care services are payable when required to enable the worker to
participate in vocational assistance at rates prescribed by the State-ef-Oregon’s Department of
Human Services. For workers receiving temporary total disability compensation or
equivalent income, these costs will be paid only when in excess of what the worker paid for
such services at the time of injury, adjusted using the cost-of-living matrix_in Bulletin 124.

(15) Dental work, eyeglasses, hearing aids, and prosthetic devices.

Payment for dental work, eyeglasses, hearing aids, and prosthetic devices is required even
ifFhese-are not related to the compensable injury if theyand- will enable the worker to obtain
suitable employment or participate in training.

(16) Union Bdues and fees-ef-a-laber-union.

Payment for labor union dues and fees iswiH-be limited to initiation fees, or back dues and
one month’'s current dues.

(17) Vehicle rental or lease.

Payment for vehicle rental or lease is required when Fthere is no reasonable alternative
enabling the worker to participate in vocational assistance or accept an available job. The
worker must provide the insurer with proof of a valid driver’'s license and insurance

coverage. Payment underthis-category-is limited to $1,000.
(18) Any-eOther direct-worker-purchases.

Payment for other purchases the insurer con3|ders necessary for the worker"s part|C|pat|on in
vocational assistance-a , —Pa !

this-category is limited to $1, OOO

Statutory authority: ORS 656.340(9), 656.726(4)

Statutes implemented: ORS 656.340

Hist: Amended 10-3-2012 as Admin. Order 12-059, eff. 11-1-2012

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-120-0720 Fee Schedule-and-ConditionsforRayment oV oeational-Assistanee-Costs
(1) The director has established the foHewing-fee schedule in section (3) of this rule for
professional costs and direct worker purchases. The schedule sets maximum spending limits
per claim opening for each category; however, the insurer may spend more than the
maximum limit-f-the-insurerdetermines-the-individual-case-so-warrants. Spending limits
willare-te be adjusted annually, effective July 1,—Fhe-annualadjustmentis based on the
conversion factor described in OAR 436-120-0005 and published with the cost-of-living
matrix_in Bulletin 124.

(2) For workers needing an extended training plan feund-to-have-an-exceptional-disabiity-or
exceptional-Hoss-of earning-capacity-underas-defined-in OAR 436-120-0443, the fee schedule

spending limits for the Training category and Direct Employment/Training Combined
category listed below must be increased by 30 percent%.

(3) Amounts include professional costs, travel and /wait_time, and other travel expenses:
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Categories of VVocational Assistance

Professional
Spending Limits

Direct Worker Purchases
Spending Limits

Eligibility determination without

substantial handicap analysis 9554-#% Not applicable (NA)
Substantial handicap analysis 109-4% NA
Direct Employment 736-1% 368-1%
Training 1840-4% 2429:3%
Direct Employment/Training 20454-8% NA
Combined

Dispute Resolution 61-3% NA

NOTE: *Each limit is shown as a percentage of Oregon's state average weekly wage
(SAWW), determined under ORS 656.211. Dollar amounts are published in Bulletin 124
and are adjusted annually, effective July 1, based on changes in the SAWW.

(46) The insurer must pay, within 3060 days of receipt, the veeauenalrasastaneeprowder"s
billirg for services provided under the insurer-veeational-assistanee-provider agreement. The
insurer maysust not deny payment on the grounds the worker was not eligible for the
assistance if the vecational-assistanee-provider performed the services in good faith without

knowledge of the ineligibility.

Statutory authority: ORS 656.340(9), 656.726(4)

Statutes implemented: ORS 656.340, 656.258

Hist: Amended 9/15/10 as WCD Admin. Order 10-056, eff. 11/15/10
See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-120-0755 Reimbursement ef-\ocational-Assistance-Costs-from the Workers’

Benefit Fund
(1) Reimbursement.

The director will reimburse the insurer ersel-insured-employer-for costs associated with

providing vocational benefits when:

(a) The director issues an order overturning the insurer’s erseH-insured-employer’s

denial of vocational benefits; and
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(b) The insurer’s er-self-insured-employer’s-denial is later upheld by a final order.
(2) Required documentation.

To receive reimbursement from the Workers’ Benefit Fund, the insurer er-sel-insured
empleyer-must provide the division with the following documentation, within one year from
the date of the final order:

(a) Hrjured-wWorker’s name and Workers’ Compensation Division’s claim file number;
(b) Date and order number of the director’s order appealed;

(c) Itemized listing with dates of service for all costs incurred after the date of the
director’s order that was reversed. All costs, in order to be reimbursed, must meet all
conditions set forth in these rulesOAR-436-120, and reimbursement requests must:

(A) Use terms, “direct employment” or “training” to show the category of vocational
assistance provided,

(B) List vecational-provider costs by category of “professional services”;

(C) List direct worker purchases by the categories in OAR 436-120-0710, andte
include purchase dates and costs;

(D) Show temporary total disability paid between the start and end dates of the return
to work plan; and

(E) List any other costs incurred in providing vocational benefits as a result of the
order that was appealed.

(d) Signed eertified-statement certifying that the requested reimbursement amount was
actually paid; and

(e) The insurer’s er-seH-insured-employer>s-name and address where reimbursement is to

be sent.

(34) Administrative costs not reimbursable.

No reimbursement is allowed for the insurer’s administrative costs.

Statutory authority: 656.726(4)

Statutes implemented: Oregon Laws 2005, chapter 588, sections 4 & 5; ORS 656.313, 656.605

Hist: Filed 12/5/05 as WCD Admin. Order 05-080 eff. 01/01/06

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf

436-120-0800 Registration of Mecational-Assistance-Providers

(1) A vocational-assistance-provider may not provide vocational assistance services unless
they provider isare first registered by the director under this rule.

(2) A vecational-assistanee-provider must submit an application, Form 2814, “Vocational
Assistance Certification Program Registration of Vocational Assistance Provider,” to the
division that includes: a description of the specific vocational services to be provided and
verification of staff certifications under these rules.;
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(3) The director may approve or deny registration based on the completed application and the
department’'s registration and counselor certification records.

(a) The registration will specify the scope of authorized vocational services as determined
by the voeational-assistanee-provider'’s staff certifications.

(b) Mecational-assistance-pProviders whose registration is denied under this rule may
appeal as described in OAR 436-120-0008.

(4) A registered voeational-assistance-provider must:

(a) Notify the division within 30 days of any changes in office address, telephone
number, contact person, or staff;- and

(b) Maintain the-worker2s vocational assistance files for four years after the end of
vocational assistance with that voeational-assistanee-provider—-erin-apre-1986-casefor

: rar the onl of ol asei gy dor

Statutory authority: ORS 656.340(9), 656.726(4)

Statutes implemented: ORS 656.340

Hist: Amended 12-1-2009 as WCD Admin. Order 09-061, eff. 1-1-2010

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-120-0810 Certification and Classification of ProviderMocational-Assistance Staffef
lividual
(1) Certification, generally.

(a) Individuals determining workers’: eligibility and providing vocational assistance must

be certified by the director and on the staff of a registered-vocational-assistance-provider;
strer-orself-insured-employer.

(b3) An applicant for certification must submit Form 1880, “Vocational Assistance

Certlflcatlon Proqram Ind|V|duaI Certlflcatlon Under OAR 436- 120 ” to the d|V|S|onan

(c) All degrees required for certification must be from an accredited institution and copies
of transcripts must be submitted with the application.

(da) If the director approves the application, Ecertification will be granted for five years.
A voeational-counselor who is nationally certified as described in OAR-436-120-
0830(H{a)subparagraph (3)(a)(B)(i) will be granted an initial certification period to
coincide with thei counselor’s national certification.

(eb) Certified individuals must notify the division within 30 days of any changes in
address orand telephone number.
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(fe) An dindividuals whose certification is denied under this rule may appeal as described
in OAR 436-120-0008.

(2) Classification of provider staff.

Certified individuals will be classified as follows:

(a) Vocational assistance counselor;

(b) Vocational assistance intern; or

(c) Return-to-work specialist.

(3) Certification requirements.

The requirements for certification as a counselor, intern, or specialist are as follows:

(a) Vocational assistance counselor.

(A) Certification as a counselor allows the individual to determine eligibility for
vocational assistance and provide vocational assistance services.

(B) Counselor certification requires:

(i) Certification by one of the following national certifying organizations:
(1) The Commission on Rehabilitation Counselor Certification (CRCC);
(11) The Commission for Case Managers Certification (CCMC); or
(111) The Certification of Disability Management Specialists Commission

(CDMSCQ);

(ii) A master's degree in vocational rehabilitation counseling and at least six
months of direct experience;

(iii) A master's degree in psycholoqgy, counseling, or a field related to vocational
rehabilitation, and 12 months of direct experience; or

(iv) A bachelor's or higher degree and 24 months of direct experience. Thirty-six
months of direct experience may substitute for a bachelor's degree.

(C) To meet the direct experience requirements for a counselor, the individual must:

(i) Perform return-to-work plan development and implementation for the required
number of months; or

(i1) Perform three or more of the qualifying job functions listed in sub-
subparagraphs (1) through (X) for the required number of months, with at least six
months of the experience in one or more of the functions listed in sub-
subparagraphs (1) through (IV). The qualifying job functions are:

(1) Return-to-work plan development and implementation;

(1) Employment counseling;

(111 Job development;
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(1V) Early return-to-work assistance that includes working directly with
workers and their emplovyers;

(V) Vocational testing;

(\V1) Job search skills instruction;
(V1) Job analysis;
(\V111) Transferable skills assessment or employability evaluations;

(IX) Return-to-work plan review and approval; or

(X) Employee recruitment and selection for a wide variety of occupations.

(b) Vocational assistance intern.

(A) Certification as a vocational assistance intern allows the individual to determine
eligibility for vocational assistance and provide vocational assistance services under
the direct supervision of a counselor. A counselor must co-sign and assume
responsibility for all of the intern’s actions.

(B) Intern certification requires:

(i) A master’s degree in psychology, counseling, or a field related to vocational
rehabilitation; or

(ii) A bachelor’s degree and at least six hours of training on the Oregon vocational
assistance and re-employment assistance rules. Thirty-six months of direct
experience may substitute for a bachelor's degree.

(C) To meet the direct experience requirements for an intern, the individual must:

(i) Perform return-to-work plan development and implementation for the required
number of months; or

(ii) Perform three or more of the qualifying job functions listed in subparagraph
(3)(a)(C)(ii) of this rule for the required number of months.

(c) Return-to-work specialist.

(A) Certification as a return-to-work specialist allows the individual to provide job
search skills instruction, job development, return-to-work follow-up, and labor market
search, and to determine eligibility for vocational assistance except when the
determination requires a judgment as to whether the worker has a substantial

handicap to employment.

(B) Specialist certification requires 24 months of direct experience. Full-time (or the
equivalent) additional college coursework in psychology, counseling, education, a
field related to human services, or a field related to vocational rehabilitation may
substitute for up to 18 months of direct experience, on a month-for-month basis.

(C) The direct experience requirements for a specialist are the same for an intern, as
described in paragraph- (b)(C) of this section.

(d) To receive credit for the direct experience requirements, the individual must:
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(A) Perform one or more of the qualifying job functions listed in subparagraph
(3)(a)(C)(ii) of this rule at least 50 percent of the work time for each month of direct
experience credit. Qualifying job functions performed in a job that is less than full-
time will be prorated. For purposes of this rule, full-time is 40 hours a week. An
individual will not receive credit for any function performed less than 160 hours.

(B) Provide any documentation required by the director, including work samples. The
director may also require verification by the individual's past or present employers.

Statutory authority: ORS 656.340(9), 656.726(4)

Statutes implemented: ORS 656.340

Hist: Amended 12-1-2009 as WCD Admin. Order 09-061, eff. 1-1-2010

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-120-0820 Renewal of Certification
(1) Required documentation.

A certified individual must renew his or hertheir certification every five years by submitting
the following documentation to the divisiondirecter no later than 30 days beforepriorte the
end of their certification period:

(a) Current certification by the Commission on Rehabilitation Counselor Certification
(CRCC), erthe Commission for Case Managers Certification (CCMC), or the
Certlflcatlon of Dlsablllty Management SpeC|aI|sts Commlssmn (CDMSC)—&F\G—SIX—hGH—I’—S

(b) Verification of a minimum of 60 hours of continuing education units under this rule
within the five years beforeprierte renewal.

(2) Continuing education.
(a) The directordepartment will accept continuing education units for:
(A) tTraining approved by the CRCC, CCMC, or the-CDMSC;

(B) eCourses in or related to psychology, sociology, counseling, orard vocational
rehabilitation, if given by an accredited institution of higher learning;

(C) tTraining presented by the divisiondepartment pertaining to OAR 436-120, 436-
105, orand 436-110;-and

(D) Teaching a class or making a formal presentation to a group on a topic related to
vocational rehabilitation; and

(E) aAny continuing education program certified by the directordepartment for
voeationalrehabilitation-providers. Sixty minutes of continuing education will count
as one unit, except as noted in subsection (b3) of this sectionrule.
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(b3) In the case of college course work, the directordepartment will grant credit only for
grades of C or above and will multiply the number of credit hours by six to establish the
number of continuing education units.

Statutory authority: ORS 656.340(9), 656.726(4)

Statutes implemented: ORS 656.340

Hist: Amended 9/15/10 as WCD Admin. Order 10-056, eff. 11/15/10

See also the Index to Rule History:
http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdfhttp/iwww-.chs-state-or-us/wed/policy/rules/43
6_history-pdf.

436-120-0830 Classification of Vocational Assistance Staff [Repeal]

436-120-0830 Page 61 436-120-0830



ORDER NO. 16-XXX
DEPARTMENT OF CONSUMER AND BUSINESS SERVICES
WORKERS’ COMPENSATION DIVISION

Proposed VOCATIONAL ASSISTANCE TO INJURED WORKERS

436-120-0830 Page 62 436-120-0830



ORDER NO. 16-XXX
DEPARTMENT OF CONSUMER AND BUSINESS SERVICES
WORKERS’ COMPENSATION DIVISION

Proposed VOCATIONAL ASSISTANCE TO INJURED WORKERS

Statutory authority: ORS 656.340(9), 656.726(4)

Statutes implemented: ORS 656.340

Hist: Amended 9/15/10 as WCD Admin. Order 10-056, eff. 11/15/10

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-120-0840 Professional Standards for Registered-\ocational-Assistance Providers
and CounselorsCertified-tndividuals

(1) Registered-vocational-assistance-pProviders and counselorseertified-individuals must:

(a) Determine eligibility and provide assistance in an objective manner not subject to any
conditions other than those prescribed in these rules;

(b) Fully inform the worker of the categories and kinds of vocational assistance under
OAR 436-120 and re-employment assistance under OAR 436-110;

(c) Document all case activities in legible file notes or reports;

(d) Provide only vocationally relevant information about workers in written and oral
reports;

(e) Recommend workers only for suitable employment;
(f) Fully inform the worker of the purpose and results of all testing and evaluations; and

(g) Comply with generally accepted standards of conduct in the vocational rehabilitation
profession.

(2) Registered-vocational-assistance-pProviders and counselorseertified-individuals maymust
not:

(a) Provide evaluations or assistance if there is a conflict of interest or prejudice
concerning the worker;

(b) Enter into any relationship with the worker to promote personal gain; or the gain of a
person or organization in which the veeational-assistanee-provider or counseloreertified
individual has an interest;

(c) Engage in; or tolerate; sexual harassment of a worker. “Sexual harassment” means
deliberate or repeated comments, gestures, or physical contact of a sexual nature;

(d) Violate any applicable state or federal civil rights law;

(e) Commit fraud, misrepresent, or make a serious error or omission; in connection with
an application for registration or certification;
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() Commit fraud, misrepresent, or make a serious error or omission in connection with a
report or return-to-work plan; or the vocational assistance activities or responsibilities of
a vocational-assistance-provider under OAR chapter 436;

(9) Engage in collusion to withhold information, or submit false or misleading
information relevant to the determination of eligibility or provision of vocational
assistance;

(h) Engage in collusion to violate these rules or other rules of the department, or any
} policies, guidelines, or procedures issued by the director;

(i) Fail to comply with an order ofby the director to provide specific vocational
assistance, except as provided in ORS 656.313; or

(j) Instruct any individual to make decisions or engage in behavior that is contrary to the
requirements of these rules.

Statutory authority: ORS 656.340(9), 656.726(4)

Statutes implemented: ORS 656.313, 656.340

Hist: Amended 12-1-2009 as WCD Admin. Order 09-061, eff. 1-1-2010

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.

436-120-0900 Audits, Penalties, and Sanctions

(1) Insurers and employers at injury must fully participate in any department audit, periodic
| program review, investigation, or review, and provide records and other information as
requested.

(2) If the director finds the insurer or employer at injury failed to comply with OAR 436-120,
the director may impose one or more of the following sanctions:

(a) Reprimand by the director ;-
(b) Recovery of reimbursements;-
(c) Denial of reimbursement requests;- or

(d) An-nsurerer-employermay-be-assessed-a-A civil penalty under ORS 656.745-ferany
olati F Crules. I  the di .
(3) In determining the amount of a civil penalty to be assessed the director may consider:

(a) The degree of harm inflicted on the worker;
(b) Whether there have been previous violations or warnings; and
(c) Other matters as justice may require.

Statutory authority: ORS 656.340, 656.726(4)

Statutes implemented: ORS 656.340, 656.447, 656.745(1) and (2)

Hist: Amended 12-1-2009 as WCD Admin. Order 09-061, eff. 1-1-2010

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.
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436-120-0915 Sanctions of Registered-\ocational-Assistance Providers and
CounselorsCertitied-ndividuals

(1) Vecational-assistance-pProviders and counselorseertified-ndividuals must fully
participate in any department audit, periodic program review, investigation, or review, and
provide records and other information as requested.

(2) If the director finds any registered-vocational-assistance-provider or counseloreertified
individual failed to comply with OAR 436-120, the director may impose one or more of the

following sanctions:

(a) Reprimand by the director;-

(b) Probation, in which the department systematically monitors the voeational-assistance
provider’'s or counselor’sirdivduals compliance with OAR 436-120 for a specified
length of time. Probation may include the requirement a_counselora-adividual receive
supervision; or successfully complete specified training, personal counseling, or drug or
alcohol treatment;-

(c) Suspension, which is the termination of registration or certification to determine
eligibility and provide vocational assistance to Oregon injured workers for a specified
period of time. The vecational-assistanee-provider or counselorirdividual may reapply for
registration or certification at the end of the suspension period. If granted, the vecational
assistanee-provider or counselorindividual will be placed on probation as described in
subsection (2)(b) of this rule;: or

(d) Revocation, which is a permanent termination of registration or certification to
determine eligibility and provide vocational assistance to Oregon injured workers.

(3) The director will investigate violations of OAR 436-120 and may impose a sanction
under these rules. Before issuing a suspension or revocation, the director will send a notice of
the proposed action and provide the opportunity for a show-cause hearing—Fhe-precess-is as
follows:

(a) The director will send by certified mail a written notice of intended suspension or
revocation and the grounds for such action. The notice must advise of the right to
participate in a show-cause hearing.

(b) The vecational-assistanece-provider or counselorindividual has 10 days from the date
of receipt of the notification of proposed action in which to request a show-cause hearing.

(c) If the vocational-assistance-provider or counselorindividual does not request a show-
cause hearing, the proposed suspension or revocation will become final.

(d) If the voeational-assistance-provider or counselorirdividual requests a show-cause
hearing, the director will send a notification of the date, time, and place of the hearing.

(e) After the show-cause hearing, the director will issue a final order thatwhich may be
appealed as described in OAR 436-120-0008(3).

(4) For the purposes of section (3)_of this rule, “show-cause hearing” means an informal
meeting with the director in which the vecational-assistanee-provider or counseloreertified
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individual will be provided an opportunity to be heard and present evidence regarding any
proposed actions by the director to suspend or revoke a voeational-assistanee-provider or
counseloreertified-ndividual’s authority to provide vocational assistance services to injured
workers.

(5) The director may bar a veeational-assistanee-provider or counselorindividual who has
received a suspension or revocation under this rule from sponsoring or teaching continuing
education programs.

Statutory authority: ORS 656.340(9), 656.726(4)

Statutes implemented: ORS 656.340

Hist: Amended 12-1-2009 as WCD Admin. Order 09-061, eff. 1-1-2010

See also the Index to Rule History: http://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.
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