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ISSUE #20.5 — OAR 436-060-0025 - “Rate of Temporary Disability
Compensation”

Issue: Should this rule be completely rewritten to eliminate the current approach to determining
the worker’s average weekly wage (AWW) and replace it with a simpler method (52-week gross
earning average or some other option) that can be applied in almost all situations?

Background: The division has been considering how the Division 060 rules could better
facilitate improved industry accuracy in determining workers” AWW (the basis for calculating
temporary disability benefits), due to consistently unsatisfactory performance in this claims
processing area. In reviewing nearly 23,000 time loss payments during the recently completed
Pre-Closure Accuracy (PCA) audit, WCD found an overall accuracy of 63.2%. Almost one in
four (23.3%) of AWW calculations were inaccurate, the most common reason for 70.7% of
payment inaccuracies. Inaccurate AWWSs were the sole cause for 61.1% of inaccurate payments.
This particular error tends to cause all claim payments to be inaccurate, while other errors tend to
affect just one or two payments. Eliminating AWW calculation errors would have raised the
overall payment accuracy in the PCA audit to nearly 87%.

Regulated parties and their claims processors often, and understandably, complain about the
length and complexity of the AWW rule with its many permutations intended to address
particular work/schedule/pay variables. At the same time, as the nature of employment situations
continuously evolve, the industry also requests this rule’s expansion to address additional work
and wage scenarios. Interestingly, the most common error identified in the PCA audit in
calculating the AWW (25.3%) was due to processors averaging gross earnings when the current
rule required that they average hours worked and use the at-injury pay rate. This finding likely
reflects the existing rule’s complexity and shortcomings. In addition to the general method for
calculating the AWW, 19 of the 31 topics addressed in the current rule attempt to provide
direction on handling specific situations and what to include/exclude in the worker’s wage. This
fact, combined with the audit findings, also raise the questionable value of further “clarifying”
revisions and point to the need for a simpler, “common sense” alternative.

WCD met with a focus group of insurer, self-insured employer, and service company
representatives in three meetings in late 2014. A recurring theme among attendees was the need

for an AWW calculation method that is “simpler,” “cleaner, easier,” “increases consistency and
predictability,” and can be more “easily explained.” The division has similar interests.

WCD is offering the following proposal both for consideration and as the basis for the
advisory committees’ discussions of other possible approaches. It is one option, but WCD
wants to hear about other alternatives or variations.

Initial Proposal:

e Eliminate all rules addressing various wage scenarios in 060-0025.



e Define “wage at injury” with an AWW wage calculation more easily applied in the
majority of cases that incorporates situation-specific differences and considers “equity”
for both workers and employers.

e Specifically, average gross earnings for the 52 weeks prior to the injury, considering
extended gaps. Salaried workers with no pay variations could be the exception.

e Adapt North Carolina’s approach, determining earnings based on the length of the
worker’s employment, while considering the fairness/equity for new employees and
mitigating circumstances or factors.

e Define gross earnings.

o Define extended gaps, to facilitate consistency in AWW calculations.

e Defer changing Oregon’s “5-day worker” methodology (re: how to treat scheduled days
off, weekends, etc.) to a “7-day worker” basis until after the new AWW calculation
method has been implemented and evaluated.

Pros:

e Simplifies the calculation of AWW for the majority of workers, likely improving
accuracy.

e Recognizes evolving employment and pay practices.
e Considers more than just the job at injury.
e Recognizes there often isn’t an initial or clear “intent of wage earning agreement.”

e Addresses industry input that averaging gross earnings would be easier and faster, and
increase consistency and predictability.

e For most workers the AWW calculation should be close to what it would be under the
current method, and the method would be similar to the approach used for unemployment
benefit calculations.

e Provides direction for resolving situations re: very short employment or where the
method results in an “unfair” calculation.

e Defining extended gaps will increase clarity and consistency, thereby reducing any
related litigation.

e Eliminates the need for continuing rule amendments to address specific situations and
evolving employment practices.

e The effects of averaging gross earnings on AWW accuracy and consistency will be more
easily evaluated as a separate variable (from the other factor of 5-day vs. 7-day worker).



Cons:

e [t may be difficult to align on an “extended gaps” standard and whether the reason(s) for
the gap(s) should be considered. Also, with the averaging method applied to all workers,
the number of cases with gaps will increase to some degree.

e The timing of pay raises in the 52-week, pre-injury period will likely result in AWW
calculations that are slightly lower than currently, where weekly hours are averaged using
the date-of-injury wage. This might warrant application of the fourth calculation method
for an amount approximating what the worker would be earning but for the injury, and
may result in a wage dispute or litigation.

e Rules will still need to address certain aspects of what is included in gross earnings.

e Some industry representatives may conclude that the potential benefits of averaging gross
earnings will be lessened, absent a simultaneous change to a 7-day worker standard.

Separately, if 060-0025 is revised to implement a different methodology for determining the
AWW used in calculating the temporary disability rate, Division 120 vocational services rules
may need to be reviewed for possible impact on rules establishing the adjusted weekly wages for
determining “suitable wage.”

Fiscal Impacts, including cost of compliance for small business:
e We anticipate that after the initial transition this will lower administrative costs
associated with claims processing.

e Some workers may see slightly lower benefits, but on average we do not expect benefit
rates to be significantly effected.

Recommendations:
e (1) Split off wages in lieu of comp and supplementing TD into their own paragraph with
other wage continuation language.
e (1) Clarify rate of wage continuation
e (3)No changes
e (3)(a) Keep monthly divided by 4.35,

o Seasonal workers are now included under gross earnings.

o Should seasonally employed workers be based on season earnings only, like
Supreme Court decision, or only depending on employment history?

o Add statement for workers with annual salary: “Yearly wages are divided by 12 to
convert to monthly; monthly wages are divided by 4.35 to establish weekly
wage.”

o Add similar language for other time periods: convert to monthly, divide by 4.35.

e (3)(b): Remove, but discuss union hall call boards further at future stakeholder meeting.
e (4) Move to end of -0025. Add a clause that parties must attempt to negotiate a fair wage
before going to hearing.



(5)(a) Delete this paragraph — all workers fall under this method, except those listed later,
like monthly/yearly salary, etc.
(5)(a)(A) For workers employed more than four weeks, insurers must average gross
earnings over the length of employment up to 52 weeks prior to the injury.

o Keep references to supplemental disability.

o If employed less than four weeks, use intent of earning agreement.
(5)(a)(B) If change in earning agreement due to change of job duties, hours worked, or
another factor besides just a change in pay rate, insurer must average earnings under the
most recent earning agreement.

o If employed less than four weeks under that agreement, use intent of current

earning agreement.

(5)(a)(C) Where there are gaps in earnings greater than one week that are not an
expectation of the employment, insurers shall not include those gaps in the average.
(5)(b) Delete - no exception for temp workers
(5)(c) Change “‘salary” to “wages.”
(5)(d) Move to 0030,
(5)(e) Delete — tips are “wages” (by statute) so are included under basic average calc..
(5)(f) Delete — o.t. is “wages” so is included under basic average calc. Always included.
(5)(g) Delete — bonus pay should be considered “wages” when it is an expected part of
the earnings agreement, this is consistent with employment department standards.
(5)(h) Delete — incentive pay is based on performance, and is considered part of wages.
(5)(i) Keep - Move near monthly/yearly salary method, clarify how assumed wage may
be obtained.
(5)(j) Delete — Commission is included under basic method.
(5)(k) Keep — Combine all assumed wage rues into one.
(5)(1) Delete — Annual salary covered under (3).
(5)(m) Delete — Irregular cyclic included in basic calculation., but move daily wage
determination to (3).
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OREGON ADMINISTRATIVE RULES
CHAPTER 436, DIVISION 060

436-060-0001 Authority for Rules

Statutory authority: ORS 656.210(2), 656.262(11), 656.264, 656.265(6), 656.325, 656.331, 656.704, and 656.726(4)
Statutes implemented: ORS 656.210(2), 656.262(11), 656.264, 656.265(6), 656.325, 656.331, 656.704, and 656.726(4)
Hist: Amended 11/30/01 as WCD Admin. Order 01-061, eff. 1/1/02

See also the Index to Rule History: http://www.cbs.state.or.us/wcd/policy/rules/436_history.pdf.

436-060-0002 Purpose

Statutory authority: ORS 656.262(11), 656.447, 656.704, 656.726(4), and 656.745

Statutes implemented: ORS 656.262(11), 656.447, 656.704, 656.726(4), and ORS 656.745
Hist: Amended 12/5/05 as WCD Admin. Order 05-077, eff. 1/1/06

See also the Index to Rule History: http://www.cbs.state.or.us/wcd/policy/rules/436_history.pdf.

436-060-0003 Purpose and Applicability of these Rules

(1) Purpose.

The purpose of these rules is to prescribe uniform standards by which insurers process
workers’ compensation claims under ORS chapter 656.

- Theserdlesgovern-claimsprocessing-and-carry-out the-provisions-of:

436-060-0001 Page 1 436-060-0003
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2)-The_rules are subject to the applicability efthese-rulesis-subjeettoprovisions under ORS
656.202.

(33) Director’s discretion.

The director may waive procedural rules as justice requires, unless otherwise obligated by
statute.

Statutory authority: ORS 656.210, 656.212, 656.230, 656.262, 656.264, 656.265, 656.268, 656.273, 656.277, 656.307, 656.325,
656.331, 656.704, and 656.726(4)

Statutes implemented: ORS 656.704 and 656.726(4)

Hist: Amended 12-1-2009 as WCD Admin. Order 09-057, eff. 1-1-2010

See also the Index to Rule History: http://www.cbs.state.or.us/wcd/policy/rules/436_history.pdf.

436-060-0005 Definitions
For the purpose of these rules unless the context requires otherwise:

(1) “Aggravation” means an actual worsening of the compensable condition(s) after the last

award or arrangement of compensation-which-ts-established-by-medical-evidence-supperted
by-ebjectivefindings-and-othenwise that satisfies the statutery-requirements of ORS 656.273.

(2) “Authorized nurse practitioner” means a nurse practitioner authorized to provide
compensable medical services under ORS 656.245 and OAR 436-010.

(3) “Designated pPRaying Aagent” means the insurer temporarily ordered responsible to pay
compensation for a compensable injury under ORS 656.307.

(4) “Director” means the Director of the Department of Consumer and Business Services or
the director’s designee for the matter, unless the context requires otherwise.

(5) “Disposition” or “claim disposition” means the written_-agreement to release rights or

bllgatlon sas prowded in ORS 656 236. mwMeh—a—ela#nam—ag%ees—te—Fel&as&thfes—e#

(6) “Division” means the Workers” Compensation Division of the Department of Consumer
and Business Services.

(#6) “Employer” means a subject employer as defined in ORS 656.023.

436-060-0005 Page 2 436-060-0005
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coverage:(7) “Hearings Division” means the Hearings Division of the Workers’
Compensation Board.

(286) “Inpatient” means an-jured worker who is admitted to a hospital prior to and
extending past midnight for treatment and lodging.

(329) “Insurer” means the State Accident Insurance Fund Corporation; an insurer authorized
under ORS Chapterchapter 731 to transact workers’ compensation insurance in Oregon; or,
an employer or employer group whieh-that has been certified under ORS 656.430 that it
meets the qualifications of a self-insured employer under ORS 656.407.

award-Hh-ene-payment:(10) “Mailed or mailing dat

(2) The date a document is postmarked;

e.” unless otherwise specified, means:

(b) The date automatically produced by electronic transmission (e.g. email or facsimile);

(c) The date a hand-delivered document is stamped or punched in by the recipient; or

(d) The date of a phone, or in-person requests, when allowed under these rules.

(3311) “Physical rehabilitation program” means any services provided to an-jured-worker
to prevent the injury from causing continuing disability.

(12) “Regularly employed worker” means any worker who receives a reqular wage as
defined in section (15) of this rule. For workers who are paid a daily wage, “reqularly
employed” means actual employment or availability for such employment.

(13) “Service company” is the contracted agent for an insurer authorized to process claims
and make payment of compensation on behalf of the insurer.

(14) “Suspension of compensation” means:

(a) No temporary disability, permanent total disability or medical and related service
benefits shal- accrue or be-are payable during the period of suspension; and

(b) Vocational assistance and payment of permanent partial disability benefits shat-will
be-stayedstop during the period of suspension.

(15) “Wage” is as defined in ORS 656.005(29). As used in this rule:

(a) “Irreqular wage” means a money rate which is paid at variable rate, or is paid on
unscheduled or unpredictable intervals, including but not limited to workers who are
seasonally employed, on call, paid hourly, or are paid by piece rate.

436-060-0005 Page 3 436-060-0005
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(b) “Regular wage” means a money rate which is paid at a constant rate at uniform
intervals including, but not limited to, wages paid on a daily or weekly basis.
Notwithstanding subsection (a), hourly wages may be considered reqular if the same
number of hours are worked each pay period.

(16) “Wage earning agreement” means the verbal or written contract of hiring or terms of
employment made between the worker and employer.

(2617) “Written” ane-its-variations-means thatwhich-is-expressed in writing, including
electronic transmission.

Statutory authority: ORS 656.704 and 656.726(4)

Statutes implemented: ORS 656.704 and 656.726(4)

Hist: Amended 12/15/08 as WCD Admin. Order 08-065, eff. 1/1/09

See also the Index to Rule History: http://www.cbs.state.or.us/wcd/policy/rules/436_history.pdf.

436-060-0006 Administration of Rules

Statutory authority: ORS 656.704 and 656.726(4)

Statutes implemented: ORS 656.704 and 656.726(4)

Hist: Amended 10/2/02 as WCD Admin. Order 02-059, eff. 11/1/02

See also the Index to Rule History: http://www.cbs.state.or.us/wcd/policy/rules/436_history.pdf.

436-060-0008 Administrative Review and Contested Cases
(1) Request for hearing on a matter concerning a claim.

Any party-as-defined-by-ORS-656:005, including-oran assigned claims agent-as-a-desighated
processing-agent-under- ORS-656-054, aggrieved by an action taken under these rules in

which a worker’s right to compensation or the amount thereof is directly in issue, may

request a hearing by the Hearlngs D|V|S|on Gf—t-he—\MGerfs—Gefﬁpeﬂsaﬁeﬂ—Bea%d—ln

accordance with OR R
Geﬂtested—Gases—uﬁdeHhe Workers Compensatlon Law and the Workers Compensatlon
Board’s Rules of Practice and Procedure for Contested Cases.

I herwi idodi I .
(2) Contested-case-hRequest for hearings on proposedf sSanctions and-or cCivil
pPenalties.:

Any party-as-deseribed-in-seetion(1), or assigned claims agent, aggrieved by a proposed
order or proposed assessment of civil penalty of the director issued under ORS 656.254,

656.260, 656.735, 656.740, 656.745 or 656.750 may request a hearing by the Hearings
Division. To request a hearing, the party must:

(a) Mail or deliver a written request for hearing to the Worker’s Compensation Division
W|th|n 60 davs of the malllnq date of the proposed order or assessment and—the—HeaHngs

436-060-0006 Page 4 436-060-0008
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peuﬁm

eguest, th ees theLgrounds Hpelckon WhICh the pe%e#requesﬂng%hehea#mggarty contests
the proposed order or assessment.-

Admlnlstratlve review of a matter other than a matter concerning a clalm

Any party, or assigned claims agent, aggrieved by an action taken under these rules may
request the director to conduct an administrative review of the action.

(a) To request administrative review, the party must:

(A) Mail or deliver a written request for review to the Worker’s Compensation
Division within 90 days of the contested action; and

(B) Specify, in the request, the grounds on which the party contests the proposed
order or assessment.

(b) Requests mailed more than 90 days after the contested action may be considered if the
director determines there was good cause for delay, or that substantial injustice may
otherwise result.

(43) Request for hearing on an other action or order of the director.Hearings-before-an
administrative-tav-judge:

UnderORS-656-704{2)-aAny party, or an assigned claims agent, that disagrees with an
action or order of the director under these rules, other than as described in section (1) and (2),

may request a hearing by filing a request for hearing as provided in OAR 436-001-0019
within 30 days of the mailing date of the order or notice of action. OAR436-001-apphies-to

436-060-0008 Page 5 436-060-0008



ORDER NO. XX-XXX
DEPARTMENT OF CONSUMER AND BUSINESS SERVICES
WORKERS’ COMPENSATION DIVISION
DRAFT Proposed CLAIMS ADMINISTRATION

Statutory authority: ORS 656.704, 656.726(4), and 656.745

Statutes implemented: ORS 656.245, 656.260, 656.704, 656.726(4), and 656.740(1)

Hist: Amended 12-1-2009 as WCD Admin. Order 09-057, eff. 1-1-2010

See also the Index to Rule History: http://www.cbs.state.or.us/wcd/policy/rules/436_history.pdf.

436-060-0009 Access to Department of Consumer and Business Services Workers’
Compensation Claim File Records

(1) Purpose.

Under ORS 192.430 and OAR 440-005-0015(1) the director, as custodian of public records,
promulgates-adopts this rule to protect the integrity of claim file records and prevent
interference with the regular discharge of the department’s duties.

(2) Access to Public Records.

The department rules on Access of Public Records, Fees for Record Search and Copies of
Public Records are found in OAR 440-005, accessible at:
http://arcweb.sos.state.or.us/pages/rules/oars 400/oar 440/440 005.html.

elete#m+nes4a¥heFWIse—(a) The dlrector WI|| prowde the flrst copy of any document

without charge to a Werkers-worker, worker’s attorney, ané-insurers of record, or their
legal representatives and third-party-administratorsservice companies shalreceive-a-first
copy-ofany-document-freewithout charge.

(b) Additional copies shal-will be provided at the rates set forth in OAR 440-005.
Payment of fees for access to records must be made in advance unless the director
determines otherwise.

(3)_Inspection of nonexempt public records.

Any person has a right to inspect and obtain copies of nonexempt public records. The

statutory right to “inspect” encompasses a right to examine original records. It does not
|nclude a nght to request blind searches for records not known to exist. Ihed#eeteewm

(4)_Inspection of exempt records.

UnderORS-192.502(20) w\Workers’ compensation claims records are exempt from public
disclosure. Access to workers’ compensation claims records will be granted at the sole

discretion of the director in accordance with this rule, under the following circumstances:

(a) When necessary for insurers, self-insured-employersand-third-party-claimsservice
companies administraters-and their legal representatives for the sole purpose of

processmg workers Compensatlon clalms Iheetm&erm#waeeepeaﬁe%eseby

436-060-0009 Page 6 436-060-0009
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(b) When necessary for the director, other governmental agencies of this state or the
United States to carry out their duties, functions or powers.

(c) When the disclosure is made in such a manner that the disclosed information cannot
be used to |dent|fy any Worker Who is the subject of a clalm Sueheweumst&neesmeh&de

(d) When a worker or the worker’s representative requests review of the worker’s> claim
record.

(5)Release of records to other persons.

The director may release workers’ compensation claims records to persons other than those
described in section (4) of this rule when the director determines such release is in the public
interest.and -

{a)-Forthe-purpose-of-theserules—a“public-interest’exists-when-the conditions set forth in
ORS 192.502(20) and subsections (4)(ac) threugh-{e)-of this rule have been met, —including

when workers’ compensation claims file information is required by a public or private
research organization in order to contact injured workers in order to conduct its research.

(a) The determination whether the request to release workers’ compensation claims
records meets those conditions shall-isbe at the sole discretion of the director.

(b) The director may enter into written agreements as necessary to ensure that the
recipient of workers’ compensation claims records under this section uses or provides the
information to others only in accordance with these rules and the agreement with the
director, and to ensure the confidentiality of the disclosed records. The director may
terminate such agreements at any time the director determines that one or more of the
conditions of the agreement have been violated.

(6)_Revocation of access to exempt records.

The director may deny or revoke access to workers’ compensation claims records at any time
the director determines such access is no longer in the public interest or is being used in a
manner whieh-that violates these rules or any law of the State of Oregon or the United States.

(7)_Requests for records.

A Reguests-request to inspect or obtain copies of workers’ compensation claim records st
may be made in writing,-e¢ in person, or by phone.

(a) and-Written requests must include:
(@A) The name, address and telephone number, and email address of the requester;

(bB) The reason for requesting the records;

(eC) A specific-identiticationsufficiently detailed description of the publie-record(s)
required-requested:;
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the f iy which t ired:
(dD) The -format and number of copies regquiredrequested; and
(eE) The account number of the requester, when applicable.

(b) In addition to the information required in subsection (a), request made by telephone or
facsimile transmission must include:

(A) The worker’s Social Security number; and

(B) The Insurer claim number.

©

{8)-Except as prescribed in subsections (4)(a) through (d) of this rule, a request to inspect
or obtain copies of a worker’s compensation claims records must be accompanied by
pepsen—mest—selemtt—te—theelwepran attorney retalner agreement or release S|gned by the
clabmant-workerin : c%
reeords.

(A) The director may refuse to honor any release that-the director determines is likely
to result in disclosed records being used in a manner contrary to these rules.

(B) Upon request, the director will review proposed release forms to determine
whether the proposed release is consistent with the law and this rule.

(8) Retention of records.

The director will retain or destroy records according to retention schedules published by the
Secretary of State, Archives Division.

Statutory authority: ORS 192.502, 656.704 and 656.726(4)

Statutes implemented: ORS 656.704 and 656.726(4)

Hist: Amended 12-1-2009 as WCD Admin. Order 09-057, eff. 1-1-2010

See also the Index to Rule History: http://www.cbs.state.or.us/wecd/policy/rules/436_history.pdf.

436-060-0010 Reporting Requirements
(1)_Employer and worker responsibilities.

A subject employer must accept notice of a claim for workers’ compensation benefits from
an injured worker or the worker’s representativeattorney.

(a) The employer must provide a-cepy-efthe-Form 801, “Report of Job Injury or Illness,”

Form-440-801-(Ferm-801)-to the worker immediately upon request; the form must be

readily available for workers to report their injuries.-Proper-use-ef this-form-satisfies ORS
656.265.

(2b) -A-Form 827, “Worker’s and Health Care Provider’s Report for Workers’
Compensation Claims,” Ferm-440-827(Form-827)-signed by the worker, is written
notice of an accident; that may involve a compensable injury under ORS 656.265. The
signed Form 827 may shak-start the claim process, but shal-does not relieve the worker
or employer of the responsibility of filing-a Form 801.
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(c) If a worker reperts-provides notice of an accident or injury -latm-using an electronic
formaHy the insurer may require the worker to sign a medical release form, so the insurer
can obtain medical records under OAR 436-010-0240, necessary to process the claim.

(32)_Timeframe for notice.

W|th|n f|ve days of the Empleyets—exeeppseﬁ—msuted—empleyets—musuepemme%mte

he earllest ef—thedate

any supervisor or manaqer of the employer{any—supemset—er—managera first knew-knows of
a elabmwritten request for compensation, or-efwhen-the-empleyer has enough facts to

reasonably conclude that workers’ compensation liability is a possibility—:

(a) An emplover, except a self-insured employer, must report the claim to its insurers;
and

(b) The report must provide the information requested on the-Form 801, and include;but
not-be-Hmited-to; at least:

(A) the-The worker’s name, address, and Social Security number,

(B) the-The employer’s legal name and address;; and
(C) the-The data-information specified-byrequired under ORS 656.262 and 656.265.
(43)_Injuries not requiring medical services.

The emplover is not requwed to notlfv the insurer of an —Fer—t—h%pﬁiﬁes%ef—ﬂ}ts—seeﬁeﬂ—ﬁ-r—s{
ptewdethesetwee—liacudent that mm}uredwepketdoes not requwe the worker to seeks

only-firstatdtreatment from a licensed medical service provider, subject to the following:

(2) The employer must report the claim to the insurer under section (2) of this rule, if:

(A);ro-netice-need-be-given-the-insurer—unless-the- The worker chooses to file a

claim;

(_L—H—&The worker signs-a a Form 801”

legaIer—pFewde—the—treatment—th—ahe worker or emplover IS b|IIed for the serviee
withresulttreatment; or-netice-must-be-given-to-the-insurer:

(D) The employer learns that the injury has resulted in medical services, disability or
death. For the purposes of this paragraph, the date of that knowledge under section (2)
of this rule is the date the employer received notice or knowledge of the medical
services, disability, or death; and

(b) When-If the employer does not give the insurer notice under this sectionthe-weorker
. e first aid and cl il laim..

(A) the-The employer must maintain records showing the name of the worker, the
date, nature of the injury and first-aid-treatment provided, for five years; and-
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(B) These records shal-must be epen-te-available for inspection by the director,-e¢
any-party-or-itsrepresentativethe worker or the worker’s attorney, if any, and the

insurer.

(54) Civil penalty for failure to report claims:

The director may assess a civil penalty under OAR 436-060-0200 against an employer that:

(a) Is late delinguentin reporting to its insurer more than elaims-to-Hs-insurerin-excess-of
ten percent of the-its empleyers-total claims during any quarter:; or

(b) (6)-An-empleyeriintentionally or repeatedly paysirg compensation in-Heu-stead of
reporting to its insurer claims or accidents that may result in a compensable injury. elaim

| L civil peraltv b the director.

(54) Insurer responsibilities.

The insurer must process and file claims and reports required by the director in compliance
with ORS chapter 656, OAR chapter 436, and orders of the director. WCB-administrative
rees—and WED-butetins:

(a) All forms must be legible and include all information required by this rule.

(b) Sueh-fitings-shalnotbe-madeby-The insurer may not submit eermputer-printed
forms,_or their electronic equivalents, by email, facsimile-transmission{FAX), electronic

data interchange (EDI), or other electronic means, untess-without the speeificatly
director’s prior authorizedation-by-the-director.

(c) Electronic forms, when allowed, must include the same fields and elements of their
paper counterparts.

(668) Misdirected claims.

When-If an insurer receives a claim and the-insurer-didees not provide insuranee-coverage for

the worker’s employer on the date of injury, the insurer may-must eheck-for-othercoverage
oer-forward it-the claim to either the correct insurer or the director—Fhe-iasurermust-do-one-or

the-ether within three days of the date it determining-determined they-it did-was not provide
eeve%ageresponsmle for the clalm%nJéheJalateLef—mwry Mh&mswer—ﬂnds#rapacne%her

(79) Identification of insurer.

en-aAll ms&rer—gene#ateeLworkers compensatlon forms qenerated by the insurer must—
include:
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(a) Theing surer-insurer’s name;

(b) The; third-party-administrater-service company’s name-, {if applicable;}; and

(c) the-The mailing address and phone number of the location responsible for processing
the claim.

(268) Claims status and activity reporting.

The insurer must fie-report all disabling claims status and activity -“withto the director using
Form 1502, “Insurer’s Report.”

(a) The insurer must file a Form 1502 with the director within 14 days of:

(A) The date of the-the insurer’s initial decision either to accept or deny the claim.

(B) The date of any reopening of the claim, except voluntary reopening under ORS
656.278:;

(C) The date of a change in the acceptance or classification of the claim following the
initial Form 1502;

(D) The date of a litigation order or insurer’s decision that changes the acceptance or
classification of the claim, or causes the claim to be reopened:;

(E) The date a worker is enrolled in a managed care organization that occurs after the
initial Form 1502 has been filed:;

(F) The date the insurer has knowledge that a previously filed Form 1502 contained
erroneous information;

(G) The date of a denial that occurs after the initial Form 1502 has been filed; or

(H) The date first payment of temporary disability is issued, if the date was not
included in the initial Form 1502.

(b) Each Form 1502 (1) \When-submitting-a-Ferm-1502the insurer files must include at
least the following information: the-minimum-data-elements-an-isurermustprovide-are

(A) the-The worker’s legal namer-;
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(B) The worker’s Social Security aumberNumber;;
(C) The insurer’s claim numbers;

(D) The date of injury;-;

(E) anetThe employer’s legal namex;

(F) The employer’s policy number;

(G) The status of the claim; and

(H) The reason for filing.

(c) The
2 When-submitting-an-tnitial-compensability-deeisten-Form 1502; reporting the

insurer’s initial decision to accept or deny a claim must also includethe-iasurermust
report:
b ror-filing:
(eA) Whether-If the first payment of compensation was timelymade within the
timeframe required under OAR 436-060-0150, if applicable;

(eB) Whether-If the claim was accepted or denied timehywithin the timeframe
required under OAR 436-060-0140; and

(eC) If the worker is Ary-enrolled in a Mmanaged Ecare Sorganization-(MEO)
enreliment, and the date of enroliment, if applicable.

(9) Filing the first Form 1502 on a claim.

The first Form 1502 the insurer files on a claim must be accompanied by:

(a) Copies of all acceptance or denial notices not previously submitted to the director; and

(b) A signed Form 801, or its electronic equivalent, except when a Form 801 is not
available for timely filing.

(A) The Form 801 must be completed by the employer and worker, unless:

(i) The Form 801 cannot be obtained from the employer or worker because the
employer or worker can not be located, refuses to cooperate, or is physically
unable to complete the form; or

(ii) The Form 801 is submitted using an electronic form that requires it to be
prepared by the insurer based upon information obtained from the employer and
worker.

(B) If a Form 801 is not available for timely filing:

(i) The Form 1502 may be accompanied by a signed Form 827 to satisfy the
initial reporting requirement; and

(ii) The Form 801 must be submitted within 30 days of the date the insurer filed
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the first Form 1502.

(2410) Nondisabling claims.

The insurer A-hendisabhing-elatm-is not required to must-be-report a nondisabling claimed to
the director, except:-enby--itis-denied
(a) The insurer must report -#-part-er-whele—H-a nondisabling claim that is denied in part
or whole must-bereperted-to the director within 14 days of the date of denial, and-

(b) The insurer must report A-a hondisabling claim_that that-is reclassified as becemes
disabling-must-bereperted to the director within 14 days of the date of the status change.

(#511) Voluntarily reopened own motion claims.

H-Tthe insurer veluntarily-reopens-a-quatified-claim-under-ORS-656-278-t-must file-a Form

3501, “Notice of Voluntary Reopening Own Motion Claim,” -with the director within 14
days of the date the insurer reepens-voluntarily reopens a qualified claim under ORS
656.278the-claim.

(3612) New condition reopening.
If tFhe insurer reopens a claim due to a mustreperta-new medical condition, and the claim:

(a) Is not closed within 14 days, the insurer must file reepening-on-the-Form 1502 with
the director if-the-claim-cannet-be-closed-within 14 days of the earliest date t-efthe first

to-oeeur—aceeptance-of-the-new condition_is accepted,; or -tthe insurer_has’s knowledge
that interim temporary disability compensation is due and payable; or-

(b) Is closed within 14 days, the insurer must file Form 1503,

the—“lnsurer Notlce of Closure Summary—” —Wlth the dlrectorFeFm—440——1503—€FGFm—1593)

at the time the insurer closes the claim. The Form 1503 must be accompanied by- Fthe
“Modified Notice of Acceptance” and “Updated Notice of Acceptance at Closure” sent to

the workerletter-must-accompany-the-Form-1503.
(#813) Claim withdrawal.

436-060-0010 Page 13 436-060-0010



ORDER NO. XX-XXX
DEPARTMENT OF CONSUMER AND BUSINESS SERVICES
WORKERS’ COMPENSATION DIVISION
DRAFT Proposed CLAIMS ADMINISTRATION

The insurer must file a Form 1502 W|th the d|rector nf- after receiving a claim from-a worker

: erit receives written
communlcatlon from the worker statmg the worker never mtended to file a claim and wants
the claim “withdrawn;” after the claim has been reported. the-The insurer-must-submita
Form 1502 must be accompanied by with-a copy of the worker’s communication.-te-the

i it the claim-had ioushv ] 1

(3814) Failure to report.
The director may issue a civil penalty against any insurer that does not file required notices

and forms W|th|n the tlmeframes of these rules elel+nqeent—m—repertmger—m—sulem4tmg

(2615) Reporting of legal service costs.

Insurers must make an annual report to the director reporting attorney fees, attorney salaries,
and all other costs of legal services paid under ORS chapter 656. The report must be
submitted on forms furnished-provided by the director for that purpose. Reports for each
calendar year must be filed not later than March 1 of the following year.

(2216)_Election of payment of supplemental disability.

-If an insurer elects to_not process and pay supplemental disability benefits under ORS
656.210(5)(a) and OAR 436-060-0035:

(a) 5The insurer must submit Form 3530, “Supplemental Disability Election
Notification,”-under-ORS-656:210(5)(a) to the director. -tThe insurer dees-is not reed
required to inform the director ief theiit eleetionelects to process and pay supplemental
disability unless the insurer has previously provided notice otherwise.-

(b) The insurer must_use re
Form 3504, “Supplemental Disability Benefits Quarterly Relmbursement Request ” to
request reimbursement under OAR 436-060-0500 with-the-director-for any-each quarter
dH-FI-Hg—Wh-I-Gh they-the insurer processed and paid supplemental dlsablllty benefits.

Statutory authority: ORS 656.262, 656.264, 656.265(6), 656.704, 656.726(4) and 656.745
Statutes implemented: ORS 656.210, 656.262, 656.264, 656.265, 656.704, and 656.726(4)
Hist: Amended 12-1-2009 as WCD Admin. Order 09-057, eff. 1-1-2010
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See also the Index to Rule History: http://www.cbs.state.or.us/wcd/policy/rules/436_history.pdf.

436-060-0012 Notices and Correspondence Following the Death of a Worker

(1) If a worker is deceased, regardless of the cause of death, an insurer must address all
future notices and correspondence to the worker’s estate or qualified beneficiaries.

(2) If a worker is deceased, regardless of the cause of death, an insurer must still provide a
written notice of acceptance or denial of a claim and issue a Notice of Closure, when
applicable, to the estate of the worker.

(3) Other notices required under this chapter intended for the worker are not required when
the worker is deceased.

Statutory authority: ORS 656.726(4)

Statutes implemented: ORS 656.262, 656.264, 656.268

Hist: Adopted 12-1-2009 as WCD Admin. Order 09-057, eff. 1-1-2010

See also the Index to Rule History: http://www.cbs.state.or.us/wcd/policy/rules/436_history.pdf.

436-060-0015 Required Notice Ard-and Information
(1) Notice to worker’s attorney.

If a worker is represented by an attorney, and the When-an-injured-worker’s-attorney has
given written notice of representation, prior or simultaneous written notice must be given to

the worker’s attorney underORS-656-331-when:
(a) The director or insurer requests the worker to submit to a medical examination;

(b) The insurer contacts the worker regarding any matter which-that may result in denial,
reduction or termination of the worker’s benefits; or

(c) The insurer contacts the worker regarding any matter relating to disposition of a claim
under ORS 656.236.

(2)_Penalty for failure to provide notice to worker’s attorney.

The director shal-may assess a civil penalty against an insurer whe-that intentionally or
repeatedly fails to give notice as required under section (1) of this rule.

(3) Information provided to worker.

The insurer or the third-party-administraterservice company must provide:

(a) the-pamphletForm 1138, “What Happens if I’'m Hurt on the Job?;” Ferm-440-1138

{Form-1138); to every-injured worker who has a disabling claim with the first time-
disability check or earliest written correspondence. For nondisabling claims, the

nformationpageForm 3283, “A Guide for Workers_Recently Hurt on the Job,” Ferm

440-3283-(Form-3283) may be provided in Heu-place of Form 1138, unless the worker
specifically requests Form 1138.

(4b) Fhe-insurermustprovide-Form 3283 to their-its insured employers. The employer
must provide the Form 3283 to the worker at the time a worker files a claim for workers’

compensation benefits. Fhe-Form 3283 may be printed on the back of the-Form 801.
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(5¢) Fhe-insurer-must-provide-the-Form 3058, “Notice to Worker,” Ferm-440-3058-(Form

3058) or #s-an equivalent form to the worker with the initial notice of acceptance en-of
the claim under OAR 436-060-0140(7). If an equivalent form is provided, itFerthe

purpose-of this-rulean-equivalent-to-the Form-3058 must include all of the statutory-and
rule-reguirementsinformation included on Form 3058.

(6d) The Additienal-additional notices the-insurer-must-send-to-a-worker-are-contained
#required under OAR 436-060-0018, 436-060-0030, 436-060-0035, 436-060-0095, 436-
060-0105, 436-060-0135, 436-060-0140, and 436-060-0180.

(4%) Notice of change of processing location.

When an insurer changes claims processing locations, third-party-administratorsservice
companies, or self-administration, the insurer must provide at least 10 days prior notice to

workers with open or active claims, their attorneys, and attending physicians. The notice
must provide the name of a contact person, telephone number, email address, and mailing
address of the new claim processor.

(58) Notice of change in rate of compensation and benefit amounts.

When the insurer changes the rate of compensation, the wage used to calculate benefit
amounts, or the method of calculation used to determine benefits, Fhe-the insurer must
provide the-workera written a-explanation of any change_to the worker and the worker’s
attorney, if any.

(6) Notice of wage used to calculate benefits at closure. #r-the-wage-used-that-differs
F I nitiall ¥ = he i pri

Before closure of a disabling claim-elaim-elosure-on-a-disabling-elaim; the-the insurer must
send a notice to the worker a-heticethat:

(a) deeumenting-Documents the wage upon which benefits were based;

(b) Informs the worker that —\A/work disability, if applicable, will be determined when the
claim is closed; and -

(c) Fhe-notice-mustalse-eExplains how the worker can appeal the insurer’s wage
calculation if the worker disagrees with the wage.

Statutory authority: ORS 656.331, 656.704, 656.726(4), and 656.745

Statutes implemented: ORS 656.331, 656.704, and 656.726(4)

Hist: Amended 12-1-2009 as WCD Admin. Order 09-057, eff. 1-1-2010

See also the Index to Rule History: http://www.cbs.state.or.us/wecd/policy/rules/436_history.pdf.

436-060-0017 Release of Claim Documents
(1)_Definitions.

For the purpose of this rule:

(a) “Documents” means the written records making up, or relating to, the worker’s claim,
taeludincluding e;-but-are not limited to:

(A); mMedical records;
(B) ~+Vocational records; ;
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(C) written-and-automated-pPayment ledgers for both timetesstemporary disability
and medical services;;

(D) -pPayroll records;;
(E) fRecorded statements;;

(F) #Insurer generated records, -(iasurergenerated-records-exelude-excluding a claim

examiner’s generated file notes, such as documentation or justification concerning
setting or adjusting reserves, claims management strategy, or any privileged
communications;}

(G); -Aall forms_on the claim reguired-te-be-filed with the director;;
(H) aNotices of closure;-; and

(1) Eelectronic transmissions ;-and- ecorrespondence between the insurer, service
providers, claimant, the divisien-director, or the Workers’ Compensation Board.

(b) “Possess+en” means the documents deeuments—maleng—&p—er—rel&tmg—te—th&ms&ﬁer—s

ehm&k&berretrerary—An%deeumemsthat—havehad been generated or recelved by the
insurer five or more working days priertebefore the date of mailing, -shal-be-considered

&S—p&lﬂt—ef—th%}ﬁstifer—s—el-a}m—lﬁeeefd—even though-if the documents may-had not have-yet

reached the insurer’s claim file.

(2) Date of receipt.
The insurer must date-stamp_or display evidence of the initial date of receipt on each

document upon—+receipt-with-the-date-it-isreceivedin its possession.

(a) The date-stamp_or evidence must include the month, day, year of receipt, and name of
the company;-.

(b) Acceptable evidence under this section includes, but is not limited to, a machine
produced date stamp or the data automatlcallv produced by umess%haeleeumentalready

ethepelectronlcally transmlttedreemmemreatlensssmn
(3)_Requests for claims documents.

4)-The insurer_or service company must furpishprovide, without eestcharging a fee to the

recipient, legible copies of documents in its possession relating to a claim, upon request of
the elaimantworker, elaimant’s-worker’s attorney or elaimant’s-worker’s beneficiary, at times
other than those provided for under ORS 656.268 and OAR chapter 438, as provided in this
rule.

(a) A request for copies of claim documents must be submitted to the insurer or service
company, and copied simultaneously to the insurer’s defense counsel, if known.
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(b) Except as provided in OAR 436-060-0180, an initial request by anyone other than the
claimant-worker or elaimant’s-worker’s beneficiary must be accompanied by an werker
sighed-attorney retention-retainer agreement or a medical release that has been signed by
the worker.

(A) The signed medical release must be in a-the ferm-er-format prescribed as-the
director-may-provide by Bbulletin 281.

(B) Information not otherwise available through this release, but relevant to the claim,
may only be obtained in compliance with applicable state or federal laws.

(c) If the worker or beneficiary is represented by an attorney:

(A) The documents must be mailed directly to the worker’s or beneficiary’s attorney;

(B) The insurer is not required to provide copies to both the worker or beneficiary and
the attorney, however, the insurer must inform the worker or beneficiary that the
documents were mailed to the attorney if the documents were requested by the
worker or beneficiary; and

(C) If the worker or beneficiary changes attorneys, the insurer must provide the new

attorney with copies upon request.

constdered the worker or beneﬁc1ary s attorney makes an ongomg request for
documents:

(A) The insurer must provide all new documents received and generated by the
insurer. The request will remain in effect :

(i) fFor 180 days after the initial mailing date under section (7)_of this rule; or

(i) #Until a hearing is requested before the Workers’ Compensation Board-; and

(B) The insurer must provide sueh-new documents to elaimantthe worker’s attorney
every 30 days. If ;-unless-the attorney requests for specific documents-are-reguested
seener-by-the-atterney- Sueh-to be sent more frequently, those documents must be
provided within the time-frame efspecified in section (7) of this rule.

(e) The insurer must provide to the worker or the worker’s attorney the entire health
information record in its possession, except the following, which may be withheld:

(A) Information that was obtained from someone other than a health care provider
under a promise of confidentiality and access to the information would likely reveal
the source of the information;

(B) Psychotherapy notes;

(C) Information compiled for use in a civil, criminal, or administration action or
proceeding; or
(D) Information that must be withheld under federal requlation.

(6}
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{5)-Onee-If a hearing is-has been requested before the Workers’ Compensation Board_ any

request for- documents must bethe- release-made ef-documents-is-controled-byunder
OAR chapter 438, any subsequent requests for documents made —Fhis-rue-apphies

subsequenthy-f-after the hearing request is withdrawn or when the hearing record is
closed_must continue to be made under OAR chapter 438, previded-a+request-for

(#4) Timeframe to provide documents.

The insurer must furrish-provide copies of documents_requested under this rule within the
following time-frames:

(a)_ Copies of Fhe-documents fromef files that are epen-and-closed-files-or-microfilmed
fHes-not archived must be mailed within 14 days of receipt of a request;-and

(b) eopies-Copies of documents ef-from archived files must be mailed within 30 days of
receipt of a request;-

(cb) If a claim is lost or has been destroyed, the insurer must so notify the requester in
writing within 14 days of receiving the request for claim documents. The insurer must
reconstruct and mail the file within 30 days from the date of the lost or destroyed file
notice; and-

(ed) If ne-decumentsare-in-the insurerzs does not possessien any documents at the time
the request is received;:

(A) The insurer must mail any documents relating to the claim it receives to the
requestor within the-14 days of receipt of the documents; and

(B) The request will be considered ongoing for 90 days.
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(266)_Complaints of violation.

Rule-vielation-complaints-Complaints about a violation of the rules regarding release of
requested claims documents must be_made in writing, mailed or delivered to the division
within 180 days of the request for documents, and must include a copy of the request
submitted under section (3) _of this rule.

(a) When notified by the director that a complaint has been filed, the insurer must mail or
deliver a written responsed -writing-to-the-division—Theresponse-must-be-mated-or
delivered-to the director within 14 days of the mailing date of the divisiondirector’s
inquiry letter. A copy of the response, including any attachments, must be sent
simultaneously mailed to the requester of claim documents.

(b) If the division does not receive a timely response or the insurer provides an
inadequate response (e.g. failing to answer specific questions or provide requested
documents), a civil penalty may be assessed under OAR 436-060-0200 against the
insurer. Assessment of a penalty does not relieve the insurer of the obligation to provide a
response.

(7) Failure to provide documents.

The director may assess a civil penalty against an insurer that fails to provide documents as
required under this rule. The matrix attached to these rules in Appendix “A” will be used in
assessing penalties.

Statutory authority: ORS-656-360,-656-362,- ORS656:704; 656.726(4), and 656.745

Statutes implemented: ORS 656.360, 656.362, -ORS and 656.704 and-656-726(4)

Hist: Amended 12-1-2009 as WCD Admin. Order 09-057, eff. 1-1-2010

See also the Index to Rule History: http://www.cbs.state.or.us/wcd/policy/rules/436_history.pdf.

436-060-0018 Nondisabling/Disabling Reclassification
(1)_General.

When-If the insurer changes the classification of an accepted claim;-:

sMM%he&%eetemM%m%dawimm#eda%ee%eneN—elmﬁeanen—(a) Th
insurer must A-netice-ef-change-of classification-must-be-communicatedsend the worker

and the worker’s attorney, if any, -by-issuinrg-a “Modified Notice of Acceptance.” Fhis
The notice must include an explanation of the change in status-ard-must-be-sent-to-the
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(b) The insurer must notify the director under OAR 436-060-0010; and

(c) If the claim qualifies for closure, the insurer must close the claim under ORS

656.268(5).

(2) Reclassification of a nondisabling claim.

The insurer must reclassify a nondisabling claim to disabling:

(a) within-Within 14 days of receiving information that:-any-condition-already-accepted

o e
(@A) Temporary disability is due and payable;-o¢

(bB) The worker is medically stationary within one year of the date of injury and the
worker will be entitled to an award of permanent disability; or-ef

(eC) The worker is not medically stationary, but there is a reasonable expectation that
the worker will be entitled to an award of permanent disability when the worker does
become medically stationary; or-

ance-3 3 3 atio ondisa 0-¢ #rg-Udpon
acceptance of a new or omitted condition that meets the disabling criteria in this rule.

(34) Worker request for reclassification.

A worker may request for the insurer to review the classification of a nondisabling claim
under ORS 656.277 ifH a-the claim has been classified as nondisabling for one year or less
after the date of acceptance, and the worker believes the claim was or has become disabling.;

- the  workermay-requestreclassiieation-by-submitting-aowrtttenreguest for
review of the classification status must be made to the insurer_in writing.-uhderORS

656.277.
(5b) Within 14 days of receipt of the worker’s request, the insurer must review the claim
and;:

(@A) If the classification is changed to disabling, provide notice under this rule; or

(bB) If the insurer believes evidence supports denying the worker’s request to
reclassify the claim, the insurer must send a “Notice of Refusal to Reclassify” to the
worker and the worker’s attorney, if the worker is represented. The notice must
include the following statement, in bold print:

“If you disagree with this Notice of Refusal to Reclassify, you must appeal by
contacting the Workers’ Compensation Division within sixty (60) days of the
mailing of this notice or you will lose your right to appeal. The address and
telephone number of the Workers’ Compensation Division are: [[INSURER:
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Insert current address and telephone number of the Workers’ Compensation
Division, Appellate Review Unit, here.].”

(6c) A-If the worker dissatisfied-disagrees with the decision in the Notice of Refusal to
Reclassify may appeal to the director.

(A) Sueh-The appeal must be made no later than the 60th day after the mailing date of
the NNotice of Refusal to Reclassifyetice-is-mated.

(B) The appeal must include a copy of the insurer’s Notice of Refusal to Reclassify.

(d) Failure of the insurer to respond timely to a request for reclassification may result in
the assessment of penalties under OAR 436-060-0200 or attorney fees under ORS
656.386(3), or both.

(4#) Aggravation rights.

A claim for aggravation under ORS 656.273 must be filed within five years of:

(a) The first valid closure of a claim that is Ferclaims-thatare reclassified from
nondisabling to disabling within one year from the date of acceptance;-the-aggravation

it bogin with the first walid ol e cloirm,

(8b) The date of injury of a Fer-claims that are- is not reclassified from nondisabling to
disabling within one year from the date of acceptance, the aggravation rights continue to
run from the date of injury.

{8)}-When a claim has been classified as nondisabling for at least one year after the date of
acceptance, a worker who believes the claim was or has become disabling may submit a

claim for aggravatlonaee%ng%}&ppmﬂﬂm&e%é%%

(#25) Reclassification of a disabling claim.

Netwithstanding-(12);-enee-If a claim has been accepted and classified as disabling:-fermere
than one year from date of acceptance

(a) +-Aall aspects of the claim are classified as disabling and_may not be reclassified,
unless:

(A) The claim has been classified as disabling for less than one year from date of
acceptance;
(B) The insurer determines the criteria for a disabling claim were never satisfied; and

(C) The insurer has notified the worker and the worker’s attorney, if any, by issuing a
Modified Notice of Acceptance. The Modified Notice of Acceptance must advise the
worker that he or she has 60 days from the date of the notice to appeal the decision;

(b) remain-disabling—Any additional conditions or aggravations subsequently accepted
must be processed according-to-provisions-governtngas disabling claims.;
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(c) Claim closure must be processed neluding-closure-under ORS 656.268.

(336)_Appeal of decision to reclassify a claim.

-1f a worker disagrees with the insurer’s decision to reclassify the worker’s claim, the worker
may appeal the decision by requesting review by the director.

(a) The-werker>s appeal-request must be in writing_and mailed to the director within 60
days from the date of the notice.

(b) The worker may use Form 2943, “Worker Request for Claim Classification Review,”

the-form-specitied-by-the-direetor for requesting review of the insurer’s claim

classification decision.

(347) Worker’s Appeal of reclassification decision.

The worker does not need to be represented by an attorney to appeal the insurer’s
reclassification decision under section (3) or (6) of this rule. If a worker appeals an insurer’s
reclassification decision:

(a) The worker’s appeal request undersection-{6)-or(12)-must be copied to the insurer.
(15) A worker need not be represented by an attorney to appeal the insurer”

(26b) The director will acknowledge receipt of the request in writing to the injured
worker, the worker’s attorney, if any, and the insurer, and initiate the review.

7 Within 14 days of the director’s acknowledgement;-:

(A) tThe insurer must provide the director and all other parties with the complete
medical record and all official actions and notices on the claim. The director may
impose penalties against an insurer under OAR 436-060-0200 if the insurer fails to
provide claim documents in a timely manner; and-

(38B) TWithin-the-same-14-days;-the worker may submit any additional evidence for
the director to consider. Copies must be provided to all other parties at the same time.

(39c) After receiving and reviewing the required documents, the director will issue a
Director’s Review order.
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(2BA) The worker and the insurer have 30 days from the mailing date of the
Director’s Review order to appeal the director’s decision to the Hearings Division-of
the- WotrkersCompensationBeard.

(22B) The director may reconsider, abate, or withdraw any Director’s Review order
before the order becomes final by operation of law.

Statutory authority.: ORS 656.268, 656.726

Stats. Implemented: ORS 656.210, 656.212, 656.214, 656.262, 656.268, 656. 273, 656.277, 656.745, and 656.726
Hist: Amended 12-1-2009 as WCD Admin. Order 09-057, eff. 1-1-2010

See also the Index to Rule History: http://www.cbs.state.or.us/wcd/policy/rules/436_history.pdf.

436-060-0019 Determining and Paying the Three Day Waiting Period
(1)_General.

No compensation is due the worker for temporary disability during the first three calendar
days after the worker leaves work or loses wages as a result of a compensable injury, unless:

(a) The worker is totally disabled after the injury and the total disability continues for a
period of 14 consecutive days: or

(b) The worker is admitted as an inpatient to a hospital within 14 days of the first onset of
total disability. For the purpose of this rule, admittance as an inpatient to a hospital can be
any time following the date of the injury, but must be within 14 days of the first onset of
total disability to waive the three day waiting period.

(2) Start of the three day waiting period.

UnderORS-656.-210-and-656.212-Tthe three day waiting period is three consecutive calendar
days beginning with the first day the worker loses-timeleaves work or loses wages from-weork

as a result of the compensable injury.-subject-to-thefolowing:

(a) If the worker leaves work but returns and completes the work shift, with or without

loss of wages, that day-shat-net is-be-censidered the first day of the three day waiting
period.

thls rule, an attendmg physician’s or authorized nurse practltloner s authorization of
temporary disability is not required to begin the waiting period; however, the waiting
period would not be due and payable unless authorized.

(c) When a work shift extends into another calendar day, the date used to determine the
start of the three day waiting period is the date the employer used for payroll purposes.
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(3)_Initial work day lost.

If compensation is due and payable for the three--day waiting period;-:

(a) tThe worker must be paid for one-half day for the initial work day lost if the worker
leaves the job during the first half of the shift and does not return to complete the shift;
or-

(b) No compensation is due for the initial day of the waiting period if the worker leaves
the job during the second half of the shift.

(4)_Workers with irreqular or cyclic work schedules.

If a worker is employed with varying days off or cyclic work schedules, the three--day
waiting period shaH-will be determined using the work schedule of the week the worker
begins losing time or wages as a result of the injury. If the worker is no longer employed
with the employer at injury or does not have an established schedule when the worker begins
losing time/wages, the three day waiting period and scheduled days off shal-will be based on
the work schedule of the week the worker was injured.

Statutory authority: ORS 656.210, 656.212, 656.704, and 656.726(4)

Statutes implemented: ORS 656.210, 656.212

Hist: Amended 10/26/04 as WCD Admin. Order 04-064, eff. 1/1/05

See also the Index to Rule History: http://www.cbs.state.or.us/wcd/policy/rules/436_history.pdf.

436-060-0020 Payment of Temporary Total Disability Compensation
(1) Employer payment of benefits.

An employer may pay temporary disability compensation urder-ORS-656-262(4)-with the
approval of the insurer-unrderORS-656-262(13), subject to the following:-

(a) Approving the employer to makeMaking-sueh payments_under this rule does not
constitute-a-waiver or transfer-of the insurer’s duty to determine the worker’s entitlement
to benefits_ or to ensure timely payment of benefits;;

“or responsibility for the claim to ensure timely benefit payments. (b) An employer
approved to make payments under this rule Fhe-employer-must provide adequate
payment documentation as-the insurer-may requires to meet its responsibilities:; and

(c) The insurer must reimburse the employer for temporary benefits paid to the worker
under this section.

(2)_Persons who have withdrawn from the workforce.

Under-ORS-656-005(30);-rNo temporary disability is due and payable for any period of time
in which the person has withdrawn from the workforce. For the purpose of this rule, a person
who has withdrawn from the workforce, includes, but is not limited to:
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(a) A person who, priertebefore reopening under ORS 656.267, 656.273 or 656.278, was
not working and had not made reasonable efforts to obtain employment, unless such
efforts would be futile as a result of the compensable injury.

(b) A person who was a full time student for at least six months in the 52 weeks prior
tebefore injury who elects to return to school full time, unless the person can establish a
prior customary pattern of working while attending school. For purposes of this
subsection, “full time” is defined as twelve or more quarter hours or the equivalent.

(3) Authorization from attending physician or authorized nurse practitioner.

No compensation is due and payable after the worker’s attending physician or authorized
nurse practitioner ceases to authorize temporary disability, or for any period of time not
authorized by the attending physician, authorized nurse practitioner, or by a medical service
provider under ORS 656.245(2)(b)(B). Temporary disability compensation is authorized
when:

(a) The attending physician or authorized nurse practitioner provides the insurer or
employer with oral or written verification of the worker’s inability to work

(b) Documents in the insurer’s possession at claim closure reasonably reflect the worker’s
inability to work. For the purposes of this rule “documents” and “possession” have the
same meaning as in OAR 436-060-0017(1); or

(c) The director determines there is sufficient contemporaneous medical documentation
to reasonably reflect the worker’s inability to work upon reconsideration.

(d) A medical service provider who is not the attending physician or authorized nurse
practitioner authorizes temporary disability payments under ORS 656.245(2)(b)(B).

(34) Lack of verification of inability to work.

No temporary disability is due and payable for any period of time where-during which the
insurer has requested from the worker’s attending physician or authorized nurse practitioner
verification of the worker’s inability to work and the physician or authorized nurse
practitioner cannot verify it-under-ORS-656-262(4){d), unless the worker has been unable to

receive treatment for reasons beyond the worker’s control.

(a) Before withholding temporary disability under this section, the insurer must inguire
efask the worker whether a reason beyond the worker’s control prevented the worker
from receiving treatment. If no valid reason is found or the worker refuses-tedoes not
respond or cannot be located, the insurer must document its file regarding those findings.
The insurer must provide the division a copy of the documentation within 20 days, if
requested.

(b) If the attending physician or authorized nurse practitioner is unable to verify the
worker’s inability to work, the insurer may stop temporary disability payments and, in
place of the scheduled payment, must send the worker an explanation for stopping the
temporary disability payments.

(c) When verification of temporary disability is received from the attending physician or
authorized nurse practitioner, the insurer must pay temporary disability within 14 days of
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receiving the verification of any authorized period of time-losstemporary disability,
unless otherwise denied.

(5) Suspension of benefits.

An insurer may suspend temporary disability benefits without authorization from the
divistondirector unrder-ORS-656-262(4){e}-when all of the following circumstances apply:

(a) The worker has missed a regularly scheduled appointment with the attending
physician or authorized nurse practitioner ;-

(b) The insurer has sent a eertified-letter by certified mail to the worker and a letter to the
worker’s attorney, at least ten days in advance of a rescheduled appointment, stating that
the appointment has been rescheduled with the worker’s attending physician or
authorized nurse practitioner; stating the time and date of the appointment; and giving the
following notice, in prominent or bold face type:

“You must attend this appointment. If there is any reason you cannot attend, you
must tell us before the date of the appointment. If you do not attend, your
temporary disability benefits will be suspended without further notice, as provided
by ORS 656.262(4)(e).”

(c) The insurer verifies that the worker has missed the rescheduled appointment;: and

(d) The insurer sends a letter to the worker, the worker’s attorney and the division giving
the date of the regularly scheduled appointment that was missed, the date of the
rescheduled appointment that was missed, the date of the letter being the day benefits are
suspended, and the following notice, in prominent or bold face type:

“Since you missed a regular appointment with your doctor, we arranged a new
appointment. We notified you of the new appointment by certified mail and warned
you that your benefits would be suspended if you failed to attend. Since you failed to
attend the new appointment, your temporary disability benefits have been
suspended. In order to resume your benefits, you must schedule and attend an
appointment with your doctor who must verify your continued inability to work.”

(6) Requirements for verbal release of work.

If temporary disability benefits end because the insurer or employer s:

&)-Speaks by telephone with the attending physician or authorized nurse practitioner, or the
attending physician’s or authorized nurse practitioner’s office, and negotiates a verbal release
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of the worker to return to any type of work as a result, when no return to work was
previously authorized,; and

{b)Fthe worker has not already been informed of the release by the attending physician or
authorized nurse practitioner or returned to work, +then

{e)-Fhthe insurer must:
(Aa) Document the facts;

(Bb) Communicate the release to the worker by mail within #seven days. The
communication to the worker of the negotiated return--to--work release may be contained
in an offer of modified employment; and

(€c) Advise the worker of their reinstatement rights under ORS chapter 659A.
(7)Concurrent temporary disability.

When a worker is due eeneurrenttemporary disability under ORS 656.210 or ORS 656.212
is-due-the-worker-as a result of two or more accepted claims:

(a) +~ The director may order one of the insurers to pay the entire amount of temporary
disability due, or make a pro rata distribution between two or more of the insurers:

(b) the-The insurers may petition-request for the divistendirector to make a pro rata
distribution of compensation due-urder-ORS-656.-210-anrd-656-212. The request must be
in writing, and Fhe-the insurer must provide a copy ef-theregquest-to the worker; and the

worker’s attorney, if the worker is represented.
(b) The divistondirector’s pro rata order shaH-does not apply to:
(A) any-Any periods of interim compensation payable under ORS 656.262; or

(B) Any and-alse-does-net-apphy-te-benefits due under ORS 656.214 and-or 656.245-;

(c) Claims subject to the pro rata order appreved-by-the-division-must be closed under
OAR 436-030 and ORS 656.268, when appropriate; -

ehstnbuﬂen—between—wee#mereef—the—mserers—(_LThe pro rata dlstrlbutlon ordered by
the divistondirector shal-beonly applies effective-enhy-forto benefits due as of the date all
claims involved are in an accepted status. The order pro rating compensation will not
apply to periods where any claim involved is in a deferred status; and-

(e) The insurers may not prorate temporary disability without the approval of the director,
except

81 Wwhen !
morethe aeeeptedrclalms mvel#mgtlnvolve the same Worker the same employer and the

same insurer.
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(f) The worker must receive compensation at the highest temporary disability rate of the
claims involved.

(89) Premature closure.

If a closure under ORS 656.268 has been found to be premature and there was an open ended
authorization of temporary disability at the time of closure, the insurer must begin payments
under ORS 656.262, including retroactive periods, and pay temporary disability for as long
as authorization exists or until there are other lawful bases to terminate temporary disability.

(#09) Incorrectly denied claims.

If a denied claim has been determined to be compensable, the insurer must begin temporary
disability payments under ORS 656.262, including retroactive periods, if the time-loss
authorization for temporary disability was open ended at the time of denial, and there are no
other lawful bases to terminate temporary disability.

Statutory authority: ORS 656.210(2), 656.245, 656.262, 656.307(1)(c), 656.704, and 656.726(4)

Statutes implemented: ORS 656.210, 656.212, 656.262-(Oregon-Laws-2009;-ch--526), 656.307, 656.704, 656.726(4)
Hist: Amended 12-1-2009 as WCD Admin. Order 09-057, eff. 1-1-2010

See also the Index to Rule History: http://www.cbs.state.or.us/wcd/policy/rules/436_history.pdf.

436-060-0025 Rate 0Of Temporary Disability Compensatlon

wages, msured emplovers

An eEmployers shall-may not continue to pay wages in hed-place of statutery-temporary tetal
disability paymentsbenefits-due. However, with the consent of the worker, urderORS

656-018(6)-the employer ishotprecludedfrommay supplementpay the worker amounts in
addition toing the ameunt-of-temporary tetal-disability benefits, if the employer-paid-the

worker—Employers-must separately-identifiesy werkerscompensationtemporary disability
benefits separately from other payments, and shal-does not withhold have-payroll deductions
withheld-from sueh-the temporary disability benefits.

(2) Continuation of wages, self-insured employers.

Notwithstanding section (1)_of this rule, trderORS-656-262(4)}{b);-a self-insured employer
may continue to pay the same wage with-normal-deductions-withheld-(e.g—taxes-medical;
and-othervoluntary-deductions)-at the same pay interval that the worker received at the time

of injury. Such payment will be considered timely payment of temporary disability under
ORS 656.210 and 656.212 during the time the wage payments are made. If the self-insured
employer continues to pay wages in place of temporary disability benefits:

(2) Normal deductions, including but not limited to, taxes, benefits, and other voluntary

deductlons must be W|thheld Lﬁth&paymtew&kwneun%ehﬁag&ehanges{exemdmg

(b) The claim mustFhe-elatm-shal be classified as disabling.
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(c) The self-insured employer must report to the division the rate and duration of
temporary tetak-disability that would have been paid had wages not continued

A Na rano aYa alaWa ala
G Y v

(d) If the pay interval changes, or the amount of wages decrease, the worker must be paid
temporary disability as otherwise prescribed by the workers’ compensation law.

(3) Rate of compensation, general.

During the period of temporary total disability the worker must receive compensation equal
to 66-2/3 percent of wages, but not more than 133 percent of the State Average Weekly
Wage, nor less than the amount of 90 percent of wages a week or the amount of $50 a week,
whichever amount is less.

(a) The benefits of a worker who incurs an injury must be based on the worker’s wages at
the time of injury.

(b) The benefits of a worker who incurs an occupational disease must be based on the
worker’s wages at the time there is medical verification that the worker is unable to work
because of the disability caused by the occupational disease. If the worker is not working
at the time that there is medical verification that the worker is unable to work because of
the disability caused by the occupational disease, the benefits must be based on the
worker’s wages at the worker’s last regular employment.

(c) The benefits of a worker who was employed in multiple jobs at the time of injury, and
who is eligible for supplemental disability under ORS 656.210(2)(b) and OAR 436-060-
0035, must be based on the worker’s earnings from all subject employment under OAR
436-060-0035.

(d) When a work shift extends into another calendar day, the date of injury used to
determine the wage under this section is the date the employer used for payroll purposes.

(45) Rate of compensation, irregular wages.
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~ The rate of compensationfor -~ workersregularly employed. but paid-on-other than-a daily
or-weekly basis;-oremployed-with receives irreqular wages, or receives earnings that are not
based on wages alone,unscheduled regularorno-earnings the insurer must calculate the

worker’s rate of compensation under section (3) of this rule based on the weekly average of
the worker’s total earnings for the period up to 52 weeks preceding the date of injury or

verification of disability caused by occupational disease. -shat-be-computed-on-the-wages
(a) “Total earnings” means all wages, salary, commission and other remuneration for
services rendered under the worker’s wage earning agreement.

(A) The insurer must include a reasonable value of any in-kind considerations only if
the considerations will not continue during the period of disability.

(B) The insurer must not include expenses incurred due to the job and reimbursed by
the employer (e.g. meals, lodging, per diem, equipment rental).

(bA)_If, on the date of injury or verification of disability caused by occupational disease,
the worker had been employed by the employer at injury for four weeks or more:

(A) The insurer must divide the workers’ total earnings for up to 52 weeks by the
number of weeks of employment before the date of injury or verification of disability
caused by occupational disease, subject to the following:

(i) The insurer may not include any gap in employment of more than seven
consecutive work days that was not anticipated in the wage earning agreement,
when calculating weeks of employment.

(ii) If the worker’s wage earning agreement changed in the 52 weeks before the
date of injury or verification of disability caused by occupational disease, due to
reasons other than only a change in rate of pay, including but not limited to, a
change of hours worked or a change of job duties, the insurer must average
earnings only for the weeks worked under the most recent wage earning

agreement.
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Weuldreeeur—when#reyiermedtherelauenshtp—Ferlf on the date of injury or

verification of disability caused by occupational disease, the worker_had been s-employed
by the employer at injury for less than four weeks, or the worker’s wage earning
agreement had been in place less than four weeks, the insurers shal-must use-base the
rate of compensation on the itentterms of the worker’s -wage earning agreement_in
place at the trme of |n|ury, as confrrmed by the employer and the worker Feethepurpese

(5) Rate of compensation, reqular wages.

If a worker receives reqular wages, the insurer must calculate the worker’s rate of
compensation as outlined in ORS 656.210. To determine the worker’s weekly wage:

(a) Daily wages must be multiplied by the number of days per week the worker was
reqgularly employed.

(b) Monthly wages must be divided by 4.35.
(c) Wages for other pay intervals must be calculated on an equivalent basis.

(d) Wages paid on a reqular cyclic schedule, must be calculated as though the cycle has
no scheduled days off.
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(64)_Volunteer, inmates, etc.

If the Covered-workers is-with-no-wage-earpings-sueh asa volunteers, —jail inmates,_or other
covered worker that receives no wage earnings, ete-the insurer must must-have-theirbenefits

computedcalculate the rate of compensation based on the-same assumed wage as-that-used to
determine upen-whiech-the employer’s premium-is-based.

(k7) Owners and corporate officers.

ForlIf the workers who-are-is a sole proprietors, partners, officers of a corporations, or limited
liability company members-ineluding-managers, the insurers must use-calculate the rate of
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compensation based on the assumed wage en-whichused to determine the employer’s

premium-s-based.

If the worker disputes the wage used to calculate the rate of compensation, the insurer must
attempt to resolve the dispute by contacting the employer to confirm the correct wage and
then contacting the worker with that information. If the worker still does not agree with the
wage calculated by the insurer, the worker may request a hearing with the Hearings Division.

Statutory authority: ORS 656.210(2), 656.704, and 656.726(4)

Statutes implemented: ORS 656.210, 656.704, 656.726(4)

Hist: Amended 12-1-2009 as WCD Admin. Order 09-057, eff. 1-1-2010

See also the Index to Rule History: http://www.cbs.state.or.us/wecd/policy/rules/436_history.pdf.

436-060-0030 Payment of Temporary Partial Disability Compensation
(1) Rate of temporary partial disability.

The amount of temporary partial disability compensation due a worker shal-must be
determined by multiplying the workers rate of compensation for temporary total disability by
the percentage of wages lost by the worker post injury.

(a) To calculate this amount, the insurer must:

(@A) Subtract the worker’sirg post-injury wage-earpingswages by-the-worker-from
any kind of work from

{b) tFhe worker’s wages at the time of injury used-te-compute-therate-of
compensation-at-the-thme-of-injuryunder OAR 436-060-0025;-then

(eB) Biwiding-Divide the difference by-the-wage-earnings-used-runder subsection (b)
by the worker’s wages at the time of injury under OAR 436-060-0025 to arrive at the

percentage of loss of wages; therand

(6C) Multiplying the worker’s current rate of temperary-total-disabiity-compensation
for temporary total disabilityrate by the percentage of loss of wages in subsection

(€b).
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(b) Post-injury earnings from a secondary employer must only be included in post-injury
wages to the extent that the post-injury wages from the secondary employer exceed the
wages from the secondary employer at the time of injury.

(2c) -Netwithstanding-section-{1)forlf the worker’s whese-rate of temporary total
disability compensation is based on an assumed wage, <post-injury wages-earaings™ wih

must be that-calculated by prepertien-efmultiplying the assumed wage which-the-by the
percentage of hours worked before the worker is employed during the period of

temporary partial disability. represent-as-a-percentage-of-the-hours-worked-prior-to-the
injury:

(32) Commencement of temporary partial disability.

-AnThe insurer shal-must stop eease-paying temporary total disability compensation and
start paying temporary partial disability compensation undersection{1)-from:

(a) Tthe-he date an |njured worker begms—wag&eammqreturns to reqular or modlfled
employment M A :

656268{49{(:—)%4#}%%%!;);_7
(A) If the worker is with a new employer, and upen+egquest-of-the insurer asks the
worker to provide wage information, it-shat-be-the worker>s_is responsibility

responsible te-for previde-providing documented evidence of the amount of any
wages being earned; and-

(B) If the worker fails FaHure-to provide documentation, de-se-shal-be-causefor, the
insurer to-may assume that post-injury wages are the same as or higher than the
worker’s wages at time of injury.

ela-as—ﬁ—the—m%eephad-begun—theempleymem—whenThe date an—mfwted -worker falls to
begin wage-reqular or modified earning-employment, except when the worker refuses

modified work under ORS 656.268(4)(c), and the underthe-following conditions_have
been met:

(@A) The employer or insurer_has:
Ay Nnotifieds the attending physician or authorized nurse practitioner:
(i) -e0Of the physical tasks to be performed by the injured worker; and

436-060-0030 Page 35 436-060-0030



ORDER NO. XX-XXX
DEPARTMENT OF CONSUMER AND BUSINESS SERVICES
WORKERS’ COMPENSATION DIVISION
DRAFT Proposed CLAIMS ADMINISTRATION

(B ) Netthies- the-attending-physictan-orattherzed-nurse-practittoneref the
location of the modified work offer,; and

{S)-A askeds the attending physician or authorized nurse practitioner if the worker
can, as a result of the compensable injury, physically eemmute-travel to and
perform the job:;

(bB) The attending physician or authorized nurse practitioner_has agreeds the
employment appears to be -within-within the worker’s capabilities, and the worker is
physically able to travel, as a result of the compensable injury, the lesser of:

the-commute-is-within-the-physical-capacity-of the-werker(i) The distance traveled

from the worker’s residence at the time of injury to the work site; or

(ii) The distance from a worker’s residence at the time of the modified work offer
to the work site; and

(eC) The employer or insurer has confirmed the offer of employment in writing to the
worker stating:

(Ad) The beginning time, date and place;

(Bii) The duration of the job, if known;

(€iii) The wages;

(Biv) An accurate description of the physical requirements of the job; and

(Ev) That the attending physician or authorized nurse practitioner has found the
job to be within the worker’s capabilities and the commute within the worker’s
physical capacity;

(FD) The offer of employment explained the worker’s right to refuse the offer of
employment without termination of temporary total disability if any of the following
conditions apply:

436-060-0030

(i) The offer is at a site more than 50 miles from the location where the worker
customarily reported or worked at the time of injurywhere-the-werkerwas-injured,
unless the work site is less than 50 miles from the worker’s residence, or the_job
at the time of injury involved multiple or mobile work sites as established by the
intent of the employer and worker at the time of hire or as-established-by-the
employment pattern priertebefore the injury;

(i) The offer is not with the employer at injury;

(iii) The offer is not at a work site of the employer at injury;

(iv) The offer is not consistent with existing written shift change policy or
common practice of the employer at injury or aggravation; or
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(v) The offer is not consistent with an existing shift change provision of an
applicable union contract; and

(SE) The offer of employment included the following notice, in prominent or bold
face type:

“If you refuse this offer of work for any of the reasons listed in this notice, you
should write to the insurer or employer and tell them your reason(s) for refusing
the job. If the insurer reduces or stops your temporary total disability and you
disagree with that action, you have the right to request a hearing. To request a
hearing you must send a letter objecting to the insurer’s action(s) to the
Worker’s Compensation Board, 2601 25th Street SE, Suite 150, Salem, Oregon
97302-1282.”

(6c) The date%ndee@R%@%%Qé@}éb)%h&mwm%h&lLeeas&paymgﬁnper&%e&al

seeHen—él%—as—#—theweﬂequad-begﬁ—theempleymeM%hen the attendmg phyS|C|an or

authorized nurse practitioner approves employment in a modified job that would have
been offered to the worker if the worker had not been terminated from employment for
violation of work rules or other disciplinary reasons, under the following conditions:

(@A) The employer has a written policy of offering modified work to injured workers;

(bB) The insurer has written documentation of the hours available to work and the
wages that would have been paid if the worker had returned to work in order to
determine the amount of temporary partial disability compensation under section (1);

| (eC) The attending physician or authorized nurse practitioner has been notified by the
employer or insurer of the physical tasks to be performed by the injured worker; and

| (¢D) The attending physician or authorized nurse practitioner agrees the employment
appears to be within the worker’s capabilities.

(ld) The date %M%@R%%é@%%%@%h&ma%h&”—eeas&paymg%emper&eﬁem

seeHen—él&-as—ﬁ%he—m%e#rad—begun#}eempleymen{whemhe attendlng physn:|an or

authorized nurse practitioner approves employment in a modified job whether or not such
a job is available if the worker is a person present in the United States in violation of
federal immigration laws, under the following conditions:

| (@A) The insurer has written documentation of the hours available to work and the
wages that would have been paid if the worker had returned to work in order to
determine the amount of temporary partial disability compensation under section (1);

| (bB) The attending physician or authorized nurse practitioner has been notified by the
employer or insurer of the physical tasks that would have been performed by the
injured worker; and

| (eC) The attending physician or authorized nurse practitioner agrees the employment
appears to be within the worker’s capabilities.

| (38)_If the modified job no longer exists or offer is withdrawn.
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Temporary partial disability must be paid at the full temporary total disability rate as of the
date a modified job no longer exists or the job offer is withdrawn by the employer. This
includes, but is not limited to, termination of temporary employment, layoff, or plant closure.

-(a) This section applies to aA worker who has been released to and doing modified work
at the same wage as at the time of injury from the onset of the claim-shall-be-ineluded-in

(b) For the purpose of this rule, when a worker who has been doing modified work quits
the job, or the employer terminates the worker for violation of work rules or other
disciplinary reasons, it is not a withdrawal of a job offer by the employer, but shall-may
be considered the same as the worker refusing wage earning employment under ORS
656.325(5)(a).

(c) This section does not apply to those situations described in sections (2)(5b), (6c), and
(#d) of this rule,.

(49)_Termination of temporary partial disability.

When the worker’s disability is partial only and temporary in character, temporary partial
disability compensation under ORS 656.212 shal-must continue until:

(a) The attending physician or authorized nurse practitioner verifies that the worker can
no longer perform the modified job and is again temporarily totally disabled,;

(b) The compensation is terminated by order of the divisiendirector or by claim closure

by-the-insurer under ORS 656.268; or

(c) The compensation is lawfully suspended, withheld or terminated for any other reason.
(536) Post-injury wages.

-In determining failure on the part of the worker in section (5) and for purposes of subsection
(1)(a), “post-injury wages” are_the sum of:

-(a) the-The wages the worker could have earned by accepting a job offer, or actual wages
earned, whichever is greater;-;and

(b) ary-Any unemployment benefits received; and; sick-orvacation

(c) Any wages received for paid leave,-paymentsreceived except wages paid in addition to
temporary disability compensation with the worker’s consent under OAR436-060-0025(1).

(612) Verbal work releases.
If temporary disability benefits end because the insurer or employer:

(a) Speaks by telephone with the attending physician or authorized nurse practitioner, or
the attending physician’s or authorized nurse practitioner’s office, and negotiates a verbal
release of the worker to return to any type of work as a result, when no return to work
was previously authorized; and
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(b) The worker has not already been informed of the release by the attending physician or
authorized nurse practitioner or returned to work; then

(c) The insurer must:
(A) Document the facts;

(B) Communicate the release to the worker by mail within Zseven days; the
communication to the worker of the negotiated return to work release may be
contained in an offer of modified employment; and

(C) Advise the worker of their reinstatement rights under ORS chapter 659A.
(732)_Changes in the rate of compensation.

When the insurer stops paying temporary total disability compensation and starts paying
temporary partial disability compensation, or otherwise changes the Fhe-trsurermustprovide

the-compensation rate or;and the method of computation_of benefits under this rule, the must
send written notice to the worker and worker’s attorney under OAR 436-060-0015.;

whenever a change is made.

Statutory authority: ORS 656.212, 656.704, and 656.726(4)
Statutes implemented: ORS 656.212, 656.268, 656.325(5), 656.704, 656.726(4)

Hist: Amended 12/5/05 as WCD Admin. Order 05-077, eff. 1/1/06
See also the Index to Rule History: http://www.cbs.state.or.us/wcd/policy/rules/436_history.pdf.

436-060-0035 Supplemental Disability for Workers with Multiple Jobs at the Time of
Injury

(1) Definitions.
For the purpose of this rule:

(ba) “Primary job” means the job at which the injury or occurred, or the job where the

worker was employed at the time of verification of occupational injury.

(eb) “Secondary job” means any other job{s} held by the worker in Oregon subject
employment at the time of injury.

(ec) “Supplemental disability” means wage loss replacement for the secondary job(s) that
exceeds the temporary disability, up to, but not exceeding, the maximum established by
ORS 656.210.

(13 . b 2
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(gd) “Insurer” has the same meaning as OAR 436-060-0005(9), and also includes third
party-administratorservice companies.

(2) Election to process and pay supplemental disability.

An insurer may elect to be responsible for payment and processing of supplemental disability
benefits to a worker employed in more than one job at the time of injury. The director will
select an assigned processing administrator who is authorized to process and pay
supplemental disability benefits on behalf of the director when the insurer has elected to not
process and pay supplemental disability benefits.

() If the insurer has elected to process and pay supplemental disability benefits, the
insurer must:

(A) Determine the worker’s ongoing entitlement to supplemental disability;

(B) Pay the worker supplemental disability benefits simultaneously with any
temporary disability benefits due; and

(C) Maintain a record of supplemental disability benefits paid to the worker, separate
from temporary disability benefits paid as a result of the job at injury.

(b) If the insurer has elected not to process and pay supplemental disability benefits:

(A) The assigned processing administrator must determine the worker’s on-going
entitlement to supplemental disability and must pay the worker supplemental
disability benefits due once each 14 days.

(B) The insurer must cooperate and communicate with the assigned processing
administrator and both must retain documentation of shared information, as
necessary, to coordinate benefits due.

(c) Reimbursement for supplemental disability paid will be made under OAR 436-060-
0500.

(d) The election must be made by the insurer, and applies to all service companies an
insurer may use for processing claims.

(e) The election remains in effect for all supplemental disability claims the insurer
receives until the insurer changes its election. An insurer may change its election:

(A) Once each year; and

(B) Once, after the director’s first audit of supplemental disability payments made by
the insurer.

(32)_Eliqgibility for supplemental disability.

A worker who was employed at one or more secondary jobs with Oregon subject employers
a the time of injury or verification of an occupational disease may be eligible to receive
supplemental disability if:
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(a) The worker provides notification of the secondary job to the insurer within 30 days of
the insurer’s receipt of the initial claim; and

(b) The rate of compensation for wages at the primary job under OAR 436-060-0025 is

less than the maximum temporary disability rate established under ORS 656.210(1).

3)-(4) Insurer request for verifiable documentation.

The insurer must send a written request for verifiable documentation of the worker’s wages
from any secondary jobs Within-within five business days of receiving notice or knowledge

that the Worker may be eI|Q|bIe for supplemental dlsabllltv e#empleymen%maddﬁen%the

(a) The Send-the-workeran-nitial-notice must informing the worker -what-type-of
nformation-verifiable documentation the worker must submit to the insurer or the

assigned processing administrator, -must-receive-to determine the worker’s eligibility for
supplemental disability.

(b) The notice must clearly state that if the insurer or assigned processing administrator

does not receive the required

documentatlon within 60 days of the malllng date of the notlce er—the insurer WI||
determine the worker’s temporary disability rate based only on the job at which the injury
occurred, and the worker shal-will be found ineligible for supplemental disability.

(c)_If the insurer has elected not to process and pay supplemental disability benefits under
section (2) of this rule the insurer must send also -Ecopy of the notice to the assigned
processmg admlnlstrator In addition to the requwements of thls section, H-the-tnsurer

3 the notice must also:

(A) eentainr-Contain the name, address, email address, and telephone number of the
assigned processing administrator; ; and

(B) must-Must clearly advise the worker that the verifiable documentation must be
sent to the assigned processing administrator.

(5) Worker responsibility to provide verifiable documentation.
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To receive supplemental disability, the worker must provide verifiable documentation of the
wages from all secondary jobs at the time of injury or verification of an occupational disease
within 60 days of the mailing date of the request for documentation sent under section (4) of
this rule. For each secondary job, the documentation must:

(a) Identify the Oregon subject employer for each secondary job;

(b) Establish that the worker held the secondary job, in addition to the primary job, at
the time of injury or verification of occupational disease; and

(c) Provide adequate information to calculate the average weekly wage in accordance
with OAR 436-060-0025.

(56) Determination of eligibility.

Within 14 days of receiving the worker’s verifiable documentation, the insurer or the
assigned processing administrator must determine the worker’s eligibility for supplemental
disability and must communicate the decision to the worker and the worker’s representative,
if any, in writing. _If the worker found ineligible for supplemental disability, tFhe letter must

also advise the worker of -the reason why hefshe-isthey are not eligible, and when-thatis-the
decisionand-how to appeal the decision, if the worker disagrees with the decision.

(7)Calculation of supplemental disability.

The insurer or the assigned processing administrator must calculate supplemental disability
for an eligible worker by calculating the sum of the rates of compensation for the wages from
each secondary job under OAR 436-060-0025. For the purposes of calculating and payment
of supplemental disability:

(a) The total rate of supplemental disability may not exceed the difference between the
maximum rate of temporary disability under ORS 656.210(1) and the rate of
compensation for wages under the worker’s primary job;

(b) No supplemental disability is due for jobs where the rate of compensation is based on

the Worker S assumed waqe ﬁdetmgﬂkea#mngﬁhewerker—reeewed—tmmﬁu—wbjeet

(c) In no case shal-may an eligible worker receive less compensation than would be paid
if based solely on wages from the primary employer ;-
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(d) The worker’s scheduled days off for the job at which the injury occurred must be used
to calculate and pay supplemental disability; and

(248) Partial disability,
Fo-establish-the-combined-partial-disabiity-benefits-w\When the worker has post--injury

wages from either the primary job, or any secondary job:

(a) the-The insurer or the assigned processing administrator must calculate the rate of
temporary partial drsabrlrty due the worker under OAR 436- 060 0030 useeacu—pest—m}ury

pr%es&ngedmtnﬁwatepmuepealeedate—meaﬁmuntduethe—wemeebased on the worker s

wages from both the primary and secondary jobs.

(b) The insurer or the assigned processing administrator must calculate the amount of

supplemental drsabrlrtv by subtractrnq the eembmed—wagesﬂaunjury—andeemhmed—pest

a mMoun rate
of partral drsabrlrty due #renorbased on waqes from onlv the prrmary jOb Ieaseel—enly—en—the

suletraeteel—from the total ameunt—rate of compensatron due the worker;;—the—remamder—rs
I I | disahili _
&2)-(c) If the worker receives pest-post-injury wages from the-the secondary job equal to

or greater than the secondary wages at the time of injury, no supplemental disability is
due.

3)-(d) If the worker returns to a job not held at the time of the injury, the insurer or the
assigned processing administrator must process supplemental disability under the same
terms, conditions and limitations as OAR 436-060-0030.

(249)_If temporary disability is not due from the primary job.

-Supplemental disability may be due on a nondisabling claim even if temporary disability is
not due from the primary job.

(a) Fhe-A nondisabling claim will not change to disabling status due to payment of
supplemental disability.
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(b) When supplemental disability payments cease on a nondisabling claim, the insurer or
the assigned processing administrator must send the worker written notice advising the
worker that their supplemental disability payments have stopped and of the worker’s right
to appeal that action to the Workers’ Compensation Board within 60 days of the notice, if
the worker disagrees.

(3#10)_Worker’s responsibilities.

A worker who is eligible for supplemental disability under seetion{5)-ef-this rule has an on-
going responsibility to provide information and documentation to the insurer or the assigned
processing administrator, even if temporary disability is not due from the primary job.

(2211) Hearings.

If a worker disagrees with the insurer’s or the assigned processing administrator’s decision
about the worker’s eligibility for supplemental disability or the rate of supplemental
disability, the worker may request a hearing before the Hearings Division-efthe-Werkers
Compensation Board.

(a) If the worker eheeses-te-request a hearing on the insurer’s decision concerning the
worker’s eligibility for supplemental disability, the worker must submit an appeal of the

insurer’s or the assigned processing administrator’s decision within 60 days of the notice
in section (56) of this rule. Hewevert

(b) The insurer for the primary job is not required to contact the secondary job employer.
The worker is responsible to provide any necessary documentation.

(2212)_Sanctions.
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An insurer whe-that elects not to process and pay supplemental disability benefits may be
sanctioned upon a worker’s complaint if the insurer delays sending necessary information to
the assigned processing administrator and that delay causes a delay in the worker receiving
supplemental disability benefits. Any delay in the payment of a higher disability rate because
of the worker’s failure to provide verifiable documentation under section (5) of this rule will
not result in a penalty under ORS 656.262(11).

(2313) Third party recovery.

In the event of a third party recovery of supplemental disability benefits;-:

(a) previoushy-Previously reimbursed supplemental disability benefits are a portion of the
paying agency’s lien.

24)-(b)Remittance on recovered benefits shal-must be made to the department in the
quarter following the recovery in amounts determined in accordance with ORS 656.591
and ORS 656.593.

Statutory authority: ORS 656.210, 656.704, and 656.726(4)

Statutes implemented: ORS 656.210, 656.325(5), 656.704, 656.726(4)

Hist: Amended 12-1-2009 as WCD Admin. Order 09-057, eff. 1-1-2010
See also the Index to Rule History: http://www.cbs.state.or.us/wcd/policy/rules/436_history.pdf.

436-060-0040 Payment of Permanent Partial Disability Compensation
(1) General.
Permanent partial disability award exceeding $6,000 may be paid monthly by the insurer. If it
is paid monthly, it must be paid at 4.35 times the weekly temporary disability rate at the time

of closure. Permanent partial disability not exceeding $6,000 must be paid under OAR 436-
060-0060.

(2)_Reopened claims.

If a claim is reopened as a result of a new medical condition, or an aggravation of the
accepted conditions, resulting from the worker’s compensable injury:the-wetker’s-aceepted

condition(s) and temporary disability is due
(a); ary-Any permanent partial disability benefits due must continue; and

(b) If any temporary disability benefits are due, permanent partial disability benefits must

te be paid concurrently. with-temperary-disabHity-benefits:

(3)_Training programs.

If the worker begins a training program after claim closure, the insurer must suspend the
payment of any work disability award, but continue to pay any impairment award.

(4) The insurer must stop temporary disability compensation payments and resume any
award payments suspended under ORS 656.268(10) upon the worker’s completion or ending
of the training, unless the worker is not then medically stationary. H-ne-award-payment
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Statutory authority: ORS 656.268(10), 656.704, and 656.726(4)

Statutes implemented: ORS 656.216, ORS 656.268(10), 656.704, and 656.726(4)

Hist: Amended 12/5/05 as WCD Admin. Order 05-077, eff. 1/1/06

See also the Index to Rule History: http://www.cbs.state.or.us/wcd/policy/rules/436_history.pdf.

436-060-0045 Payment of Compensation During Worker Incarceration
(1)_General.

A worker is not eligible to receive temporary disability compensation for periods of time
during which the worker is incarcerated for commission of a crime. All other compensation
benefits must be provided the worker as if the worker were not incarcerated, except as
provided in OAR 436-120. For the purpose of this rule:

(a) A worker is incarcerated for commission of a crime when:
(A) In pretrial detention, or
(B) Imprisoned following conviction for a crime.
(b) A worker is not incarcerated if the worker is on parole or work release status.

(2)_Initiation of payments after incarceration.

-Temporary disability compensation, if due and payable, must be paid the worker within 14
days of the date the insurer becomes aware the worker is no longer incarcerated.

(3) Right to claim closure.

A worker who is incarcerated shal-havehas the same right to claim closure under ORS
656.268 as a worker who is not incarcerated. Any permanent disability awarded must be paid
the same as if the worker were not incarcerated.

Statutory authority: ORS 656.160, 656.704, and 656.726(4)

Statutes implemented: ORS 656.160, 656.704, and 656.726(4)

Hist: Amended 10/26/04 as WCD Admin. Order 04-064, eff. 1/1/05

See also the Index to Rule History: http://www.cbs.state.or.us/wcd/policy/rules/436_history.pdf.

436-060-0055 Payment of Medical Services on Nondisabling Claims; Employer/Insurer
Responsibility

(1) General.
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Notwithstanding the choice made by the employer under seetion{2)-ef-this rule, the
employer and insurer must process the-nondisabling claims in accordance with all statutes
and rules governing claims processing. The employer, however, may reimburse the medical

service Ccosts pald by the insurer 4nh&empleyepha&ehesen4e+nakeéuehﬁaymems#he

be-as prescribed in section (3) of

(2) Notice to employers.

PriertoBefore the commeneement-beginning of each policy year, the insurer must send a
notice to the insured or prospective insured_employer, advising of the employer’s right to
reimburse medical service costs up to the maximum amount as published in Bulletin 345

established-by-the-director-on accepted, nondisabling claims. The notice must advise the
employer:

(a) Of the procedure for making such payments as outlined in section (3) of this rule;

(b) Of the general impact on the employer if the employer chooses to make such
payments;

(c) That the employer is choosing not to participate if the employer does not respond in
writing within 30 days of receipt of the insurer’s notice;

(d) That the employer’s written election to participate in the reimbursement program
remains in effect, without further notice from the insurer, until the employer advises
otherwise in writing or is no longer insured by the insurer; and

(e) That the employer may participate later in the policy period upon written request to
the insurer, however, the earliest reimbursement period shal-beis the first completed
period, established under subsection (3)(a) of this rule, following receipt of the
employer’s request.

(3)_Procedure for reimbursement.

If the employer wishes to make-such-reimbursement the medical service costs paid by the
insurer, and se advises the insurer in writing_under section (2) of this rule, the procedure for
reimbursementreimbursements isshat-be:

(a) Within 30 days following each three month period after policy inception or a period
mutually agreed upon by the employer and insurer, the insurer must provide the employer
with a list of all accepted nondisabling claims for which payments were made during that
period and the respective cost of each claim.

(b) The employer, no later than 30 days after receipt of the list, must identify those claims
and the dollar amount the employer wishes to pay for that period and reimburse the
insurer accordingly. The employer and insurer may, by written agreement, establish a
period in excess of 30 days for the employer to reimburse the insurer.
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(c) Failure by the employer to reimburse the insurer within the 30 days allowed by
subsection {3)(b) efthisrule-shall-will be deemed notice to the insurer that the employer
does not wish to make a reimbursement for that period.

(d) NotW|thstand|ng subsectlon (3)(b) of thls rule %he%mpleyer—aleswer—may—by

(e) The insurer shal-must continue to bill the employer for any payments made on the
claims within 27 months of the inception of the policy period. Any further billing and
reimbursement will be made only by mutual agreement between the employer and the
insurer.

(4)Records.

The itnsurers must maintain records of amounts reimbursed by employers for medical
services on nondisabling claims._For medical service costs reimbursed under this rule:

(a) The tnsurersinsurers;-however; shal-may not modify an employer’s experience rating
or otherwise make charges against the employer based on the costsferany-medical

sepvicesretmbursed-by-the-employer -

(b) If theFer employer iss on a retrospective rated plans, the medical costs paid by the
employer on nondisabling claims must be included in the retrospective premium
calculation, but the insurer must apply the amount paid by the employer-shat-be-applied
as credits against the resulting retrospective premium.

(5)_Reclassified claims.

If a claim changes from a nondisabling to a disabling claim and the insurer has recovered
reimbursement from the employer for medical costs billed by the insurer priertebefore the
change, the insurer shal-must exclude those amounts reimbursed from any experience rating,
or other individual or group rating plans of the employer. If the employer is on a
retrospective rated plan, the premium must be calculatedien shal-be-as provided in section
(4) of this rule.

(6) Penalties.

Insurers whe-that do not comply with the requirements of this rule or in any way prohibit an
employer from reimbursing the insurer under section (3) of this rule, shal-may be subject to
a penalty as provided by OAR 436-060-0200(7).

(7)_Self-insured emplovyers.

Self-insured employers must maintain records of all amounts paid for medical services on
nondisabling claims in-accordance-withunder OAR 436-050-0220. When reporting loss data
for experience rating, the self-insured may exclude costs for medical services paid on
nondisabling claims in amounts not to exceed the maximum amount- published in Bulletin
345.

Statutory authority: ORS 656.262(5), 656.704, 656.726(4), and 656.745
Statutes implemented: ORS 656.262(5) (ch. 518, OL 2007), 656.704, and 656.726(4)
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Hist: Amended 11/1/07 as WCD Admin. Order 07-064, eff. 1/1/08
See also the Index to Rule History: http://www.cbs.state.or.us/wcd/policy/rules/436_history.pdf.

436-060-0060 Lump Sum Payment of Permanent Partial Disability Awards
(1)_General.

Under-ORS-656-230+r-aH-cases-w\Wheren an award for permanent partial disability dees
notexeeedis less than $6,000, the insurer must pay all of the award to the worker in a lump
sum. When the award for permanent partial disability exceeds $6,000, the-insurerinay

approve-an-appheation-from-the worker or worker’s representative fer-may request a lump
sum payment of all or part of the award. The insurer may only deny the request for lump sum

payment if any of the following apply:
(a) The worker has not waived the right to appeal the adequacy of the award;
(b) The award has not become final by operation of law;

(c-) The payment of compensation has been stayed pending a request for hearing or
review under ORS 656.313; or

(d) The worker is enrolled and actively engaged in training according to the rules adopted
pursuant-tounder ORS 656.340 and 656.726. For dates of injury priertobefore January 1,
2005, the insurer may not approve a request for lump sum payment of unscheduled
permanent disability. For dates of injury on or after January 1, 2005, the insurer may not
approve a request for lump sum payment of work disability when the worker:

(A) Has been found eligible for a vocational training program and will start the
program within 30 days of the date of the decision on the lump sum request;

(B) Is actively enrolled and engaged in a vocational training program under OAR
436-120; or

(C) Has temporarily withdrawn from sueh-a vocational training program.

(2)_Application for Approval.

When an insurer receives a request for a lump sum-appheation- payment from the worker or

the worker’s representative, the insurer must send the—l&mp—sum—appiw&Hen—Form 1174,
"Application for Approval of Lump-sum Payment of Award," to the requestor within ten

business days.

(3) Reopening of claims.

For the purpose of this rule, each opening of the claim is considered a separate claim and any
subsequent permanent partial disability award from a claim reopening is a new and separate
award. Additional award of permanent partial disability obtained through the appeal process
is considered part of the total cumulative award for the open period of that claim.

(4) Approved requests.

If the insurer agrees-approves with-the worker’s request for lump sum payment of a
permanent partial disability award in excess of $6,000, theythe insurer must make the lump
sum payment within 14 days of receipt of the signed application.
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(5) Denied requests.

If the insurer disagrees-withdenies the worker’s request for lump sum payment of a
permanent partial disability award in excess of $6,000, the insurer must respond to the
requestor within 14 days of receiving the request explaining the reason for denying the lump
sum request.

(6) Claims disposition agreements.

A lump sum payment ordered in a litigation order or whieh-that is a part of a Sclaim
Bdisposition Aagreement under ORS 656.236 does not require further approval by the
insurer.

(7) Partial payments.

When a partialump sum payment_for only part of an award is approved by the insurer, it
shal-must be paid in addition to the regularly scheduled monthly payment. The remaining
balance shal-must be paid under ORS 656.216. Denial or partial approval of a request does
not prevent-preclude another request by the worker for a lump sum payment of all or part of
any remainder of the award, provided additional information is submitted.

Statutory authority: ORS 656.704 and 656.726(4)

Statutes implemented: ORS 656.230, 656.704, and 656.726(4)

Hist: Amended 12/15/08 as WCD Admin. Order 08-065, eff. 1/1/09

See also the Index to Rule History: http://www.cbs.state.or.us/wcd/policy/rules/436_history.pdf.

436-060-0095 Medical Examinations; Suspension of Compensation; and Independent
Medical Examination Notice

(1)_General.

A worker must submit to independent medical examinations reasonably requested by the
insurer or the director.

(a) The conditions of the examination must be consistent with conditions described in
OAR 436-010-0265.

(b) If Fhe-division-will-suspend-compensation-by-erderthe worker refuses or fails to

submit to, or otherwise obstructs, an independent medical examination reasonably
requested by the insurer or the director under ORS 656.325(1), the director may suspend
compensation by order:

-(A) underconditions-set-forth-in-this+ule—The worker must have the opportunity to
dispute the suspension of compensation priertebefore the director will issueanee of
the order.

(B) Compensation will be suspended until the examination has been completed. The

worker is not entitled to compensation during or for the period of suspension-when
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(c) Any action of a_ worker’s observer friend-erfamHy-memberwhich-that obstructs the

examination shal-may be considered an obstruction of the examination by the worker for
the purpose of this rule.

(d) The divisiondirector may determine whether special circumstances exist that would

not warrant suspension of compensation for failure to attend or obstruction of the
examination.

msu#eper—thed%ete#The insurer may request no more than three separate mdependent
medical examinations for each open period of a claim, except as provided under OAR 436-

010. Examinations after the worker’s claim is closed are subject to limitations in ORS
656.268(8).

(43)_Scheduling and Notice to worker.

-Thei insurer may -contract Wlth a third party to schedule mdependent medical examlnatlons

B)HHWhen an examination is scheduled by the insurer, or by another party at the request of
the insurers-:

(a) the-The worker and the worker’s attorney, if any, shalb-must be simultaneously
notified in writing of the scheduled medical examination-underORS-656-331-;

(b) The notice shal-must be seat-mailed at least 10 days priertebefore the examination;-

(c) If the third party notifies the worker of a scheduled examination on behalf of the
insurer, the appointment notice must be sent on the insurer’s stationery; and

(d)The notice sent for each appointment, including those which have been rescheduled,
must contain the following:

(@A) The name of the examiner or facility;

(bB) A statement of the specific purpose for the examination and, identification of the
medical specialties of the examiners;

(eC) The date, time and place of the examination;

(dD) The first and last name of the attending physician or authorized nurse
practitioner and verification that the attending physician or authorized nurse
practitioner was informed of the examination by, at least, a copy of the appointment
notice, or a statement that there is no attending physician or authorized nurse
practitioner, whichever is appropriate;
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(eE) If applicable, confirmation that the director has approved the examination;

(FF) A statement Fhat-that the reasonable cost of public transportation or use of a
private vehicle will be reimbursed and that, when necessary, reasonable cost of child
care, meals, lodging and other related services will be reimbursed. A request for
reimbursement must be accompanied by a sales slip, receipt or other evidence
necessary to support the request. Should an advance of these costs be necessary for
attendance, a request for advancement must be made in sufficient time to ensure a
timely appearance;

(gG) A statement Fhat-that an amount will be paid equivalent to net lost wages for the
period during which it is necessary to be absent from work to attend the medical
examination if benefits are not received under ORS 656.210(4) during the absence;

(kH) A statement that Fhat-the worker has the right to have an observer present at the
examination, but the observer may not be compensated in any way for attending the
exam; however, for a psychological examination, the notice must explain that an
observer is allowed to be present only if the examination provider approves the
presence of an observer; and

(#)) The following notice in prominent or bold face type:

“You must attend this examination. If there is any reason you cannot attend, you
must tell the insurer as soon as possible before the date of the examination. If
you fail to attend and do not have a good reason for not attending, or you fail to
cooperate with the examination, your workers’ compensation benefits may be
suspended in accordance with the workers’ compensation law and rules, ORS
656.325 and OAR 436-060. You may be charged a $100 penalty if you fail to
attend without a good reason or if you fail to notify the insurer before the
examination. The penalty is taken out of future benefits.

If you object to the location of this appointment you must contact the Workers’
Compensation Division at 1-800-452-0288 or 503-947-7585 within six business
days of the mailing date of this notice. If you have questions about your rights or
responsibilities, you may call the Workers’ Compensation Division at 1-800-452-
0288 or 503-947-7585 or the Ombudsman for Injured Workers at 1-800-927-
1271.”

(e6) The insurer must include with each appointment notice it sends to the worker:

(@A) Form 3921, “Reimbursement for Worker’s Travel, Food, and Lodging,” or A-a
similar form for requesting reimbursement; and

(bB) Fhe-director’s-brochureForm 3923, Ferm-440-3923-“Important Information
about Independent Medical Exams.:”

(#4) Reimbursement of costs.

The insurer must reimburse the worker for a reasonable cost of public transportation or use of
a private vehicle and, when necessary, a reasonable cost of child care, meals, lodging and
other related services.
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(a) To be reimbursed, the worker must submit a request for reimbursement accompanied
by a sales slip, receipt or other evidence necessary to support the request.

(b) If an advance of these costs is necessary for attendance, a request for advancement
must be made in sufficient time to ensure a timely appearance;

(c) Child care costs reimbursed at the rate prescribed by the State of Oregon Department
of Human Services, are considered to be reasonable eemphy-withunder this rule.

(86) Requests to authorize suspension.

The director will consider requests to authorize suspension of benefits on accepted claims,
deferred claims and denied claims in which the worker has appealed the insurer’s denial. The
request for suspension must be sent to the division. A copy of the request, including all
attachments, must be sent simultaneously to the worker and the worker’s attorney by
registered or certified mail or by personal service_in the same manner as fer-a summons. The
request must include the following information:

(a) That the insurer requests suspension of benefits-compensation under ORS 656.325
and OAR 436-060-0095;

(b) The claim status and any accepted or newly claimed conditions;
(c) What specific actions of the worker prompted the request;

(d) The dates of any prior independent medical examinations the worker has attended in
the current open period of the claim and the names of the examining physicians or
facilities, or a statement that there have been no prior examinations, whichever is
appropriate;

(e) A copy of any approvals given by the director for more than three independent
medical examinations, or a statement that no approval was necessary, whichever is
appropriate;

(F) Any reasons given by the worker for failing to comply, whether or not the insurer
considers the reasons invalid, or a statement that the worker has not given any reasons,
whichever is appropriate;

(9) The date and with whom failure to comply was verified. Any written verification of
the worker’s refusal to attend the exam received by the insurer from the worker or the
worker’s representative will be sufficient documentation with which to request
suspension;

(h) A copy of the letter required in section (35) and a copy of any written verification
received under subsection (68)(9);

(i) Any other information whieh-that supports the request; and
(1) The following notice in prominent or bold face type:

“Notice to worker: If you think this request to suspend your compensation is wrong,
you should immediately write to the Workers’ Compensation Division, 350 Winter
Street NE, PO Box 14480, Salem, Oregon 97309-0405. Your letter must be mailed
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within 10 days of the mailing date of this request. If the division grants this request,
you may lose all or part of your benefits. If your claim has not yet been accepted,
your future benefits, if any, will be jeopardized.”

(97) Effective date of suspension.

If the divisten-director eensents-teauthorizes the suspension ofd compensation, the
suspension shal-will be effective from the date the worker fails to attend an examination or
such other date the divistendirector deems appropriate until the date the worker undergoes an
examination scheduled by the insurer or director. Any delay in requesting consent for
suspension may result in authorization being denied or the date of authorization being
modified.

(208)_Reinstatement of benefits.

The insurer must assist the worker in meeting requirements necessary for the resumption of
compensation payments. When the worker has undergone the independent medical
examination, the insurer must verify the worker’s participation and reinstate compensation
effective the date of the worker’s compliance.

(329)_Claim closure.

If the worker makes no effort to reinstate compensation in an accepted claim within 60 days
of the mailing date of the consent to suspend order, the insurer must close the claim under
OAR 436-030-0034(#8).

(3210)_Denial of suspension.

If the divistendirector denies the insurer’s request for suspension of compensation, the
insurer will be #-shaH-prempthy-notifiedy the-tasurer-of the reason for denial. Failure to
comply with one or more of the requirements addressed in this rule may be grounds for
denial of the insurer’s request.

(3311) Other actions by the director.

The divisiondirector may also take the following actions concerning the suspension of
compensation:

(a) Modify or set aside the order of consent before or after fiting-ef-a request for hearing
is filed.

(b) Order payment of compensation previously suspended where-when the
divistondirector finds the suspension to have been made in error.

(c) Reevaluate the necessity of continuing a suspension.
(3412) Final Orders.

An order becomes final unless, within 60 days after the date of mailing of the order, a party
files a request for hearing on the order with the Hearings Division-efthe- Werkers*
Compensation Board.

Statutory authority: ORS 656.325, 656.704, and 656.726(4)
Statutes implemented: ORS 656.325, 656.704, and 656.726(4)
Hist: Amended 3/1/11 as Admin. Order 11-052, eff. 4/1/11
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See also the Index to Rule History: http://www.cbs.state.or.us/wcd/policy/rules/436_history.pdf.

436-060-0105 Suspension of Compensation for Insanitary or Injurious Practices,
Refusal of Treatment or Failure to Participate in Rehabilitation; Reduction of Benefits

(1)_General.

The division-director wi-may suspend compensation by order when the worker commits
insanitary or injurious acts that imperil or retard recovery; refuses to submit to medical or
surgical treatment reasonably required to promote recovery; or fails or refuses to participate
in a physical rehabilitation program.

(a) under-conditions-set-forth-in-thisrule—The worker must have the opportunity to
dispute the suspension of compensation priertebefore-issuanee-of the director will issue
an order.

(b) The worker is not entitled to compensation durlng or for the perlod of suspensmn

(2) Notice to worker.

The insurer must demand in writing the worker either immediately cease all actions which
imperil or retard recovery or immediately begin to change the inappropriate behavior, and
part|(:|pate in act|V|t|es needed to help the Worker recover from the |nJury Suehaeﬂens

faMng%eramerpa%ema—physreaHeMmemehﬁFegmm—Each tlme the insurer sends such a

notice to the worker, the written demand must contain the following information, and a copy
shat-must be sent simultaneously to the worker’s attorney and attending physician:

(a) A description of the unacceptable actions;

(b) Why such conduct is inappropriate, including the fact that the conduct is harmful or
retards the worker’s recovery, as appropriate;

(c) The date by which the inappropriate actions must stop, or the date by which
compliance is expected, including what the worker must specifically do to comply; and,

(d) The following notice of the consequences should the worker fail to correct the
problem, in prominent or bold face type:

“If you continue to do insanitary or injurious acts beyond the date in this letter, or
fail to consent to the medical or surgical treatment which is needed to help you
recover from your injury, or fail to participate in physical rehabilitation needed to
help you recover as much as possible from your injury, then we will request the
suspension of your workers’ compensation benefits. In addition, you may also have
any permanent disability award reduced in accordance with ORS 656.325 and OAR
436-060.”

(3)_Failure or refusal to accept medical treatment.
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For the purposes of this rule, failure or refusal to accept medical treatment means the worker
fails or refuses to remain under a physician’s or authorized nurse practitioner’s care or abide
by a treatment regimen. A treatment regimen includes, but is not limited to a prescribed diet,
exercise program, medication or other activity prescribed by the physician or authorized
nurse practitioner that is designed to help the worker reach maximum recovery and become
medically stationary.

(4) Request for suspension of benefits.

The insurer must verify whether the worker complied with the request for cooperation on the
date specified in subsection (2)(c). If the worker initially agrees to comply, or complies and
then refuses or fails to continue doing so, the insurer is not required to send further notice
before requesting suspension of compensation.

(5a) -The request for suspension must be sent to the division. A copy of the request,
including all attachments, must be sent simultaneously to the worker and the worker’s
attorney by registered or certified mail or by personal service as for a summons.

(b) The request must include the following information:

(@A) That the request for suspension is made in accordance with ORS 656.325 and
OAR 436-060-0105;

(bB) A description of the actions of the worker that prompted the request, including
whether such actions continue;

(eC) Any reasons offered by the worker to explain the behavior, or a statement that
the worker has not provided any reasons, whichever is appropriate;

(¢D) How, when, and with whom the worker’s failure or refusal was verified;
(eE) A copy of the letter-notice required in section (2);

(fE) Any other relevant information including, but not limited to; chart notes, surgical
or physical therapy recommendations/prescriptions, and all_reccomendations from the
attending physician or authorized nurse practitioner-recemmendations; and

(gG) The following notice in prominent or bold face type:

“Notice to worker: If you think this request to suspend your compensation is
wrong, you should immediately write to the Workers’ Compensation Division,
350 Winter Street NE, PO Box 14480, Salem, Oregon 97309-0405. Your letter
must be mailed within 10 days of the mailing date of this request. If the division
authorizes suspension of your compensation and you do not correct your
unacceptable actions or show us a good reason why they should be considered
acceptable, we will close your claim.”

(6c) Any delay in obtaining confirmation or in requesting eensent-for-the suspension of
compensation may result in authorization being denied or the date of authorization being
modified by the date of actual confirmation or the date the request is received by the
division.
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£(d¥7) -If the divisiondirector eenecurs-with-therequestapproves authorization of

suspension of compensation:

(A) -itshalssue-aAn order will be issued suspending compensation from a date
established under section (52)(c) of this rule until the worker complies with the
insurer’s request for cooperation. Where the worker is suspended for a pattern of
noncooperation, the divistendirector may require the worker to demonstrate
cooperation before restoring compensation.

(B) €8)-The insurer must make all reasonable efforts to assist the worker to restore
benefits when the worker demonstrates the willingness to make such efforts.

(C) The insurer must monitor the claim to determine if and when the worker complies
with the insurer’s requests.

(i) When cooperation resumes, payment of compensation must resume effective
the date cooperation was resumed.

(20ii) -If the worker makes no effort to reinstate benefits within 60 days of the
mailing date of the eensent-suspension order, the insurer must close the claim
under OAR 436-030-0034.

(D) The director may modify or set aside the suspension order before or after filing of
a request for hearing.

(E) The director may order payment of compensation previously suspended where the
director finds the suspension to have been made in error.

(F) The director may reevaluate the necessity of continuing a suspension.

(G23) -AnThe order will becomes final unless, within 60 days after the date of
mailing of the order, a party files a request for hearing on the order with the Hearings

Division-of the Weorkers™ Compensation Board.
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(e) If the director denies the insurer’s request for suspension of compensation, the insurer
will be notified of the reason for denial. The insurer’s failure to comply with one or more
of the requirements addressed in this rule may be grounds for denial of the insurer’s

request.
(114)_Requests to reduce benefits.

The director may reduce any benefits awarded the worker under ORS 656.268 when the
worker has unreasonably failed to follow medical advice, or failed to participate in a physical
rehabilitation or vocational assistance program prescribed for the worker under ORS chapter
656 and OAR chapter 436. Such benefits must be reduced by the amount of the increased
disability reasonably attributable to the worker’s failure to cooperate.

(a) When an insurer submits a request to reduce benefits under this section, the insurer
must:

(@A) Specify the basis for the request;
(bB) Include all supporting documentation;

(eC) Send a copy of the request, including the supporting documentation, to the
worker and the worker’s representative, if any, by certified mail; and

(dD) Include the following notice in prominent or bold face type:

“Notice to worker: If you think this request to reduce your compensation is
wrong, you should immediately write to the Workers’ Compensation Division,
350 Winter Street NE, PO Box 14480, Salem, Oregon 97309-0405. Your letter
must be mailed within 10 days of the mailing date of this request. If the division
grants this request, you may lose all or part of your benefits.”

(b35) -The divisiondirector shal-will prempthy-make a decision on a request to reduce
benefits and notify the parties of the decision. The insurer’s failure to comply with one or
more of the requirements addressed in this rule may be grounds for denial of the request
to reduce benefits.

Statutory authority: ORS 656.325, 656.704, and 656.726(4)

Statutes implemented: ORS 656.325, 656.704, and 656.726(4)

Hist: Amended 12-1-2009 as WCD Admin. Order 09-057, eff. 1-1-2010

See also the Index to Rule History: http://www.cbs.state.or.us/wcd/policy/rules/436_history.pdf.

436-060-0135 Injured Worker, Worker Representative Responsible to Assist in
Investigation; Suspension of Compensation and Notice to Worker

(1) Worker’s responsibility to assist in investigation.

A worker must submit to and fully cooperate with in person or telephone interviews and
other formal or informal information gathering techniques reasonably requested by the
insurer. Interviews may be recorded on audio or video by one or more of the parties if prior
written notice is given of the intent to record an interview.

(2) Request to suspend compensation.
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-The insurer may request for the director to suspend compensation by order wWhen the
worker refuses or fails to cooperate in an investigation of an initial claim for compensation, a
claim for a new medical condition, a claim for an omitted medical condition, or an
aggravation claim as required by ORS 656.262(14), under the following conditions:;

{4y Forsuspension-of-benefits-to-be-granted-underthisruletThe insurer must notify the

worker in writing that an interview or deposition has been scheduled, or of other
investigation requirements:

-and-must-give-the-workerat-least-14-days-to-cooperate—(A) The notice must be sent
to the worker and copied to the worker’s attorney, if anyrepresented, anard must

contain the following:
(i) adwvise-the-workeroftThe date, time and place of the interview;
(ii) andferaAny other reasonable investigation requirements;-

tThat the interview, deposition, or any other investigation requirements are related
to the worker’s compensation claim; and-

(iv) Fhe-notice-must-also-containtThe following statement in prominent or bold
face type:

“The workers’ compensation law requires injured workers to cooperate and
assist the insurer or self-insured employer in the investigation of claims for
compensation. Injured workers are required to submit to and fully cooperate
with personal and telephonic interviews and other formal or informal
information gathering techniques. If you fat-tedo not reasonably cooperate
with the investigation of this claim, payment of your compensation benefits
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may be suspended and your claim may be denied in accordance with ORS
656.262 and OAR 436-060.”

(B) If the insurer contracts with a third party to investigate the claim, the notice must
be on the insurer’s stationery and must meet the requirements of section (3).

(C) The worker must be given 14 days to cooperate with the notice.

(5b) -The director will consider requests to authorize suspension of benefits only after the
the worker has been given at least 14 days to cooperate with the notice under subsection

(a) of this rule; and under the following conditions:

(A) The director will only consider requests in claims on which no acceptance or
denial has been issued;

(B) The worker must have the opportunity to submit information disputing the
insurer’s request for suspension of compensation before the director will issue an
order;

(C) The director may determine whether special circumstances exist that would not
warrant suspension of compensation for failure to cooperate with an investigation;

(D) The insurer must make the request to suspend beneflts to the d|rector in wntlnq,
and must he-req ,

authen-zatlenabemgudentedr send Ara copy of the request |nclud|ng aII attachments

must-be-sent-simultaneously to the worker and the worker’s attorney by registered or
certified mail or by personal service.

(E) The insurer’s request must include the following information sufficient to show
the worker’s failure to cooperate:

(ai) That the insurer requests suspension of benefits under ORS 656.262(15) and
this rule;

(bii) Documentation of the specific actions of the worker or worker’s
representative that prompted the request;

(eiii) Any reasons given by the worker for failure to comply, or a statement that

the worker has not given any reasons;-whichever-is-appropriate;

(giv) A copy of the notice required in section (43) of this rule; and

(ev) All other pertinent information, including, but not limited to, a copy of the
claim for a new or omitted condition when that is what the insurer is
investigating.

(6C)- After receiving the insurer’s request to suspend benefits, as-reguired-in-section{(5)-of
thisrule-the divisiendirector will prempthy-notify all parties that:

(A) the-The worker’s benefits will be suspended in five working days unless:

(i) the-The worker or the worker’s attorney contacts the division by telephone or
mails a letter documenting that the failure to cooperate was reasonable; -or
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(i) urlesstThe insurer notifies the division that the worker is now cooperating.

(B) Fhenotice-of the-division-will-also-advise-that- Tthe insurer’s obligation to accept

or deny the claim within 60 days is suspended unless the insurer’s request is filed
with the division after the 60 days to accept or deny the claim has expired.

(d) €A-If the worker cooperates after the insurer hasregquested-suspensionwithin five days

of the director’s notice under subsection (¢), the insurer must notify the divisien-director
immediately to withdraw the suspension request, upon receiving the insurer’s
notification: -

(A) The divisien-director will notify all the parties_of the withdrawal.
(B) The director may issue aAn order may-be-issued-identifying the dates during
which the insurer’s obligation to accept or deny the claim was suspended.

(8e) If the worker documents the failure to cooperate was reasonable within five days of
the director’s notice under subsection (c), -the divistendirector will not suspend payment
of compensation. However, an order may be issued identifying the dates during which the
insurer’s obligation to accept or deny the claim was suspended; and-

(9f) If the worker has not_cooperated with the investigation, or documented that the
failure to cooperate was reasonable within five days of the director’s notice under
subsection (c), the divisien-director will issue an order suspending all or part of the
payment of compensation to the worker--:

(A) The suspension of compensation will be effective from the fifth working day after

the date of the director’s notice isprevided-by-the-division-asrequired-byunder
subsection (c){6)-ofthis-rule:, and -Fhe-suspension-of-compensation-shalb-will remain

in effect until the worker cooperates with the investigation.

(B) If the Fhe-worker begins cooperating with the investigation, the ard-insurer must

notify-the-division-reinstate the worker’s benefits immediatelyimmediately; or when
the worker cooperates with the investigation.

(C) If the worker makes no effort to reinstate-compensationcooperate within 30 days
of the date of the notice, the insurer may deny the claim under ORS 656.262(15) and

OAR 436-060-0140(10).
(303)_Request for penalty against worker’s attorney.

Under-ORS-656-262(14)aAn insurer whe-that believes-believes that a worker’s attorney’s
unwillingness or unavailability to participate in an interview is unreasonable may notify the
director in writing and the divistendirector will consider assessment of a civil penalty against
the attorney of not more than $1,000.

(a) The worker’s attorney must have the opportunity to dispute the allegation prief
tobefore the-tssuanece-of-a penalty is assessed.
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Netice-under-this-section-must-be-sent-to-the-division—(b) A copy of the notice must be
sent simultaneously to the worker and the worker’s attorney. Notice to the division by the
insurer must contain the following information:

(@A) What specific actions of the attorney prompted the request;
(bB) Any reasons given by the attorney for failing to participate in the interview; and
(€C) A copy of the request for interview sent to the attorney.

(3210)_Failure to comply with this rule.

Failure to comply with the requirements of this rule will be grounds for denial of the
insurer’s request. Any delay in requesting suspension under section (2) of this rule may result
in authorization being denied.

Statutory authority: ORS 656.704 and 656.726(4)

Statutes implemented: ORS 656.262-{Oregon-Laws2009-¢h--526), 656.704, 656.726(4)
Hist: Amended 12-1-2009 as WCD Admin. Order 09-057, eff. 1-1-2010

See also the Index to Rule History: http://www.cbs.state.or.us/wcd/policy/rules/436_history.pdf.

436-060-0137 Vocational Evaluations for Permanent Total Disability Benefits; and
Suspension of Compensation

(1)_Requests for vocational evaluations.

A worker receiving permanent total disability benefits must attend a vocational evaluation
reasonably requested by the insurer or the director.-

(2) Allowed number of vocational evaluations.

The insurer may request no more than three separate vocational evaluations without

authorization from the director. —e*eept—as—pipewded—undeptms—mle

#Fskrequespaumenzanen#emﬂqemreeter—lnsurers that fall to #Fspmquestobtaln

authorization -from the director for additional vocational evaluations may be assessed a civil

penalty.
(a) Fhe-proecess-forTo requestting authorization_the insurer must: is-as-feHows:

(2A) Fhe-insurer-must-sSubmit a written request for authorization-te-the-director-in-a
fe#m—and—fenmat—as—pmsenbed—by—ﬂ%éweeter that -whieh-includes-butis-not-Hmited

(i) the-The reasons for an additional vocational evaluation;

(ii) Tthe conditions to be evaluated; dates, times, places, and purposes of previous
evaluations;

(iii) Ceopies of previous vocational evaluation notification letters to the worker;
and

(iv) ary-Any other information requested by the director.;and
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(bB) PFhe-tnsurermustprovide a copy of the request to the worker and the worker's
attorney.

(3b) The director will review the request and determine if additional information is
needed.

-(A) Upon receipt of a request for additional information from the director, the parties
will have 14 days to respond.

(B) If the parties do not provide the requested information, the director will approve
or disapprove the request for authorization based on available information.

(4c) The director’s decision approving or denying more than three vocational evaluations

may be appealed to the Hearings Division-ef-the-Workers-Compensation-Beard within 60
days of the order.

(5d) -For purposes of determining the number of insurer required vocational evaluations,
any evaluations scheduled but not completed are not counted as a statutory vocational
evaluation.

(#3)_Notice to worker.

The insurer must notify the worker of the evaluation netice-mustbe-sentto-the-worker-at
least 10 days priortebefore the date of evaluation.

(a) The notice sent for each evaluation, including these-whichevaluations that have been
rescheduled, must contain the following:

(@A) The name of the vocational assistance provider or facility;
(bB) A statement of the specific purpose for the evaluation;
(€C) The date, time and place of the evaluation;

(dD) The first and last name of the attending physician or authorized nurse
practitioner or a statement that there is no attending physician or authorized nurse
practitioner, whichever is appropriate;

(eE) If applicable, confirmation that the director has approved the evaluation;

(FF) Notice to the worker that the reasonable cost of public transportation or use of a
private vehicle will be reimbursed; when necessary, reasonable cost of child care,
meals, lodging and other related services will be reimbursed; a request for
reimbursement must be accompanied by a sales slip, receipt or other evidence
necessary to support the request; should an advance of costs be necessary for
attendance, a request for advancement must be made in sufficient time to ensure a
timely appearance; and

(gG) The following notice in prominent or bold face type:
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“You must attend this vocational evaluation. If there is any reason you cannot
attend, you must tell the insurer as soon as possible before the date of the
evaluation. If you fal-tedo not attend or faHtedo not -cooperate, or do not have
a good reason for not attending, your compensation benefits may be suspended
in accordance with the workers’ compensation law and rules, ORS 656.206 and
OAR 436-060. If you have questions about your rights or responsibilities, you
may call the Workers’ Compensation Division at 1-800-452-0288 or the
Ombudsman for Injured Workers at 1-800-927-1271.”

(b) The insurer may contract with a third party to schedule vocational evaluations. If the
third party notifies the worker of a scheduled evaluation on behalf of the insurer, the third
party must send the notice on the insurer’s stationery and the notice must meet the
requirements of this section.

(84) Reimbursements of costs.

The insurer must pay the costs of the vocational evaluation and related services reasenabhy
necessary to allow the worker to attend the evaluation, including a reasonable cost of public
transportation or use of a private vehicle, and when necessary, a reasonable cost of child care,
meals, lodging and other related services. Child care costs reimbursed at the rate prescribed
by the State of Oregon Department of Human Services, comply with this rule.

(95) Suspension of compensation.

When the worker refuses or fails to attend, or otherwise obstructs, a vocational evaluation
reasonably requested by the insurer or the director-under-ORS-656.206, the divisiendirector
may suspend the worker’s compensation_by order, under the following conditions:-

40)-(a) The insurer must send the request for suspension to the division. A copy of the
request, including all attachments, must be sent simultaneously to the worker and the
worker’s attorney by registered or certified mail or by personal service.

(b) The request must include the following information:

(@A) That the insurer requests suspension of benefits under ORS 656.206 and OAR
436-060-0137;

(bB) What specific actions of the worker prompted the request;

(eC) The dates of any prior vocational evaluations the worker has attended and the
names of the vocational assistance provider or facilities, or a statement that there have
been no prior evaluations, whichever is appropriate;

(éD) A copy of any approvals given by the director for more than three vocational
evaluations, or a statement that no approval was necessary, whichever is appropriate;

(eE) Any reasons given by the worker for failing to attend, whether or not the insurer
considers the reasons invalid, or a statement that the worker has not given any
reasons, whichever is appropriate;

(fF) The date and with whom failure to comply was verified. Any written verification
of the worker’s refusal to attend the vocational evaluation received by the insurer
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from the worker or the worker’s representative will be sufficient documentation with
which to request suspension;

(gG) A copy of the letter required in section (#3) and a copy of any written
verification received under subsection-paragraph (20F){H;

(kH) Any other information whieh-that supports the request; and
(#)) The following notice in prominent or bold face type:

“Notice to worker: If you think this request to suspend your compensation is
wrong, you should immediately write to the Workers’ Compensation Division,
350 Winter Street NE, PO Box 14480, Salem, Oregon 97309-0405. Your letter
must be mailed within 10 days of the mailing date of this request. If the division
grants this request, you may lose all or part of your benefits.”

(32c) -If the divistendirector suspends compensation:

(A) ; the-The suspension will be effective from the date the worker fails to attend a
vocational evaluation or such other date the divisiondirector deems-determines is
appropriate until the date the worker attends the evaluation;-

(B) The worker is not entitled to compensation during or for the period of suspension;

(33C) The insurer must assist the worker to meet requirements necessary for the
resumption of compensation payments. When the worker has attended the vocational
evaluation, the insurer must verify the worker’s participation and resume
compensation effective the date of the worker’s compliance; -

(24D) -The diwvisiendirector may alse:

@-Mmodify or set aside the suspension order before or after filing of a request for
hearing;

(bE) The director may Order-order payment of compensation previously suspended
where the divisiendirector finds the suspension to have been made in error; erand

(eF)_The director may Rreevaluate the necessity of continuing a suspension.

(d) If the insurer fails to comply with this rule, the director may deny the request for
suspension. Any delay in requesting suspension may result in suspension being denied or
the date of suspension being modified.
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(35e)_-A suspension order becomes final unless, within 60 days after the date of mailing
of the order, a party files a request for hearing on the order with the Hearings Division-ef
the- WotrkersCompensationBeard.

Statutory authority: ORS 656.726

Statutes implemented: ORS 656.206)

Hist: Amended 12-1-2009 as WCD Admin. Order 09-057, eff. 1-1-2010

See also the Index to Rule History: http://www.cbs.state.or.us/wcd/policy/rules/436_history.pdf.

436-060-0140 Acceptance or Denial of a Claim
(1)_Claim investigations.

-The insurer is required to conduct a “reasonable” investigation based on all available
information in aseertatring-determining whether to deny a claim.

(a) A reasonable investigation is whatever steps a reasonably prudent person with
knowledge of the legal standards for determining compensability would take in a good
faith effort to ascertain the facts underlying a claim, giving due consideration to the cost
of the investigation and the likely value of the claim.

(2b) In determining whether an investigation is reasonable, the director will only look at
information contained in the insurer’s claim record at the time of denial. The insurer may
not rely on any fact not documented in the claim record at the time of denial to establish
that an investigation was reasonable.

(32)_Notice to worker.

The insurer must give the elatmantworker written notice of acceptance or denial of a claim
within_the following timeframes:

(a)_For claims with a date of injury before January 1, 2002, within -90 days after-of:
(A) the-The employer’s notice or knowledge of an initial claim;

(B) ertThe insurer’s receipt of a form-Form 827 signed by the worker or the worker’s
representative, and the worker’s attending physician indicating an aggravation claim;
or

(C) written-Written notice of a new medical condition claim.ferelaims-with-a-date-of
" ) , ;

(b)_For claims with a date of injury on or after January 1, 2002, within 60 days -afterof:

(A) the-The employer’s notice or knowledge of an initial claim;

(B) -erthThe insurer’s receipt of a ferm-Form 827 signed by the worker or the
worker’s representative and the worker’s attending physician indicating an
aggravation claim; or

(C) written-Written notice of a new medical or omitted condition claim.

(c) For claims with any date of injury, if 90-days-afterthe-employer’snotice-or
knewledge-ofthe-claim-if-the worker challenges the location of an independent medical
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examination under OAR 436-010-0265 and the challenge is upheld, regardless-of-the-date
ofnjurywithin 90 days after the employer’s notice or knowledge of the claim.

(43) Penalty for untimely acceptance and denials.

The director may assess a penalty under OAR 436-060-0200 against any insurer delinquent
in accepting or denying a clalm beyond the days-timeframe requwed +r+under sectlon (32) of
this rule-in-e aly 3 3 ARy

(54) Notice of Acceptance.
A notice of acceptance must comply W|th ORS 656 262(6)(b) and the-rules-of-Practice-and

aws;-OAR chapter 438. It

must 1nc1ude a current malhng date, be addressed to the worker be copied to the worker’s
representative, if any, and the worker’s attending physician, and describe to the worker:

(a) What conditions are compensable;
(b) Whether the claim is disabling or nondisabling;

(c) The Expedited Claim Service, of hearing and aggravation rights concerning
nondisabling injuries including the right to object to a decision that the injury is
nondisabling by requesting the insurer review the status;

(d) The employment reinstatement rights and responsibilities under ORS chapter 659A,;

(e) Assistance available to employers from the Reemployment Assistance Program under
ORS 656.622;

(F) That claim related expenses paid by the worker must be reimbursed by the insurer
when requested in writing and accompanied by sales slips, receipts, or other reasonable
written support, for meals, lodging, transportation, prescriptions and other related
expenses. The worker must be advised of the two year time limitation to request
reimbursement as provided in OAR 436-009-0025(%) and that reimbursement of expenses
may be subject to a maximum established rate;

(9) That if the worker believes a condition has been incorrectly omitted from the notice of
acceptance, or the notice is otherwise deficient, the worker must first communicate the
objection to the insurer in writing specifying either that the worker believes the condition
has been incorrectly omitted or why the worker feels the notice is otherwise deficient;

and

(h) That if the worker wants the insurer to accept a claim for a new medical condition, the
worker must put the request in writing, clearly identify the condition as a new medical
condition, and request formal written acceptance of the condition.

(56) Notice of Acceptance, fatal claims.

In the case of a Ona-fatal claims, the notice must be addressed “to the estate of”’ the worker
and the requirements #n-of (5)(a) through (h) shal-must not be included.

(#6) Initial, Updated, and Modified Notices of Acceptance.
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(a) The first acceptance issued on the claim must contain the title “Initial Notice of
Acceptance” near the top of the notice. Any notice of acceptance must contain all
accepted conditions at the time of the notice.

(b) When an insurer closes a claim, it must issue an “Updated Notice of Acceptance at

Closure” under OAR 436- 030 0015. Addmenauy—when—Feepenmgeelatm—theneneeef

correct an omission Or error in an “Updated N0t1ce of Acceptance at Closure under
OAR 436-030-0015(1)(c)(D), the insurer must add the word “Corrected” to the notice.

() Ur odify .
med&eacl—epethew#epmanewehanges—An insurer must issue a “Modlﬁed Notice of
Acceptance” (MNOA) when-they the insurer:

(@A) Accepts a new or omitted condition: on a nondisabling claim, while a disabling
claim is open or after claim closure;

(bB) Accepts an aggravation claim;
(eC) Changes the disabling status of the claim; or

(¢D) Amends a notice of acceptance, including correcting a clerical error, except for
an error on an Updated Notice of Acceptance at closure.

(79) Acceptance of new or omitted conditions.

When an insurer accepts a new or omitted condition on a closed claim, the insurer must
reopen the claim and process it to closure under ORS 656.262 and 656.267. When a claim is
reopened, the notice of acceptance must specify the condition(s) for which the claim is being

reopened.
(2068) Notice of denial.

-A notice of denial must comply with the-rules-of Practice-and-Procedurefor Contested-Cases
under-the-Werkers™Compensationaw;-OAR chapter 438, and must:

(a) Specify the factual and legal reasons for the denial, including the worker’s right to
request a Wworker Rrequested Mmedical Eexamination and a specific statement
indicating if the denial was based in whole or part on an independent medical
examination, under ORS 656.325, and one of the following statements, as appropriate:

(A) “Your attending physician agreed with the independent medical examination
report”;-oF

(B) “Your attending physician did not agree with the independent medical
examination report”; or

(C) “Your attending physician has not commented on the independent medical
examination report”; ane
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(b) Inform the worker of the Expedited Claim Service and of the worker’s right to a
hearing under ORS 656.283.

(c) If the denial is under ORS 656.262(15), it must inform the worker that a hearing may
occur sooner if the worker requests an expedited hearing under ORS 656.291; and-

(d) If paragraph (268)(a)(B) or (C) above applies, the denial notice must also include the
division’s Wweb-site address and toll free phone trfeline-number for the worker’s use in
obtaining a brochure about the Wworker Rrequested Mmedical Eexamination.

(932) Denial of claim for medical services.

The insurer must send notice of the denial to each provider of medical services, and health
insurance_as defined under ORS 731.162, when compensability of any portion of a claim for
medical services is denied when any of the following applies:

(a) The denial is sent to the worker;

(b) Within 14 days of receipt of any billings from medical providers not previously
notified of the denial. The notice must advise the medical provider of the status of the
denial; or

(c) Within 60 days of the date when compensability of the claim has been finally
determined or when disposition of the claim has been made. The notification must
include the results of the proceedings under ORS 656.236 or 656.289(4) and the amount
of any settlement.

(102)_Payment of compensation.

The insurer must pay compensation due under ORS 656.262 and 656.273 until the claim is
denied, except where there is an issue concerning the timely filing of a notice of accident as
provided in ORS 656.265(4). The employer may elect to pay compensation under this section
in lieu of the insurer doing so. The insurer must report to the division payments of
compensation made by the employer as if the insurer had made the payment.

(113) Medical benefits and funeral expenses.

Compensation payable to a worker or the worker’s beneficiaries while a claim is pending
acceptance or denial does not include:

(a) tThe costs of medical benefits; or

(b) burialThe cost of final disposition of the body or funeral expenses.

Statutory authority: ORS 656.704 and 656.726(4)

Statutes implemented: ORS 656.262 (Oregon Laws 2009, ch. 526), 656.325, 656.704, and 656.726(4)
Hist: Amended 12-1-2009 as WCD Admin. Order 09-057, eff. 1-1-2010

See also the Index to Rule History: http://www.cbs.state.or.us/wcd/policy/rules/436_history.pdf.

436-060-0147  Worker Requested Medical Examination
(1)_Eliqgibility.
The director shal-will determine the worker’s eligibility for a Wworker Rrequested

Mmedical Eexamination {Exam) under ORS 656.325(1). The worker is eligible for an exam
if:
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(a) the-The worker has made a timely request for a Workers’ Compensation Board
hearing on a denial of compensability as required by ORS 656.319(1)(a); and

(b) the-The denial was based on one or more Independent Medical Examination reports
with which the attending physician or authorized nurse practitioner disagreeddid not
concur.

(2) Request for Exam.

The worker must submit a request for the exam to the direeterdivision. A copy of the request

must be sent simultaneously to the insurer-er-self-insured-employer. The request must
include:

(a) The name, address, and claim identifying information of the injured-worker;

(b) A list of physicians, including name{s} and address{es}, who have previously provided
medical services to the worker on theis claim or who have previously provided medical
services to the worker related to the claimed condition(s);

(c) The date the worker requested a hearing and a copy of the hearing request;
(d) A copy of the insurer’s denial letter; and

(e) Document(s) that demonstrate that the attending physician or authorized nurse
practitioner did not concur with the independent medical examination report(s).

(3) Required documentation.

The insurer must; upen-written-netice-from-the-worker,-mail to the director no later than the

14th day following the insurer’s receipt of the worker’s request, the names and addresses of
all physicians or nurse practitioners who have:

(a) Acted as the worker’s attending physician or authorized nurse practitioner;
(b) Provided medical consultations or treatment to the worker;
(c) Examined the worker at an independent medical examination; or

(d) Reviewed the worker’s medical records on theis claim. For the purpose of this rule,
“Aattending Pphysician” and “}independent Mmedical Eexamination” have the meanings
defined in OAR436-610-00050RS 656.005(12)(b) and 436-010-0265(1), respectively.

(4)_Penalty for failure to provide documentation.

Failure to provide the required documentation described in section (3) in a timely manner
will subject the insurer to civil penalties under OAR 436-060-0200.

(5)_Selection of physicians.

The director will notify all parties in writing of the physician selected, or will provide the
worker or the worker’s representative a list of appropriate physicians.

{6)-If the director provides a list of physicians, the following applies:
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(a) The worker’s or the worker’s representative’s response must be in writing, signed,
and received-bydelivered to the director within ten-business14 -days of the mailing date
of previding-the notice providing the list.

(b) The worker or the worker’s representative may eliminate the name of one physician
from the list.

(c) If the worker or the worker’s representative does not respond as provided in this
section, the director will select a physician.

(d) The director will notify the parties in writing of the physician selected.
(#6)_Scheduling the exam.

The worker or the worker’s legal-representativeattorney shalb-must schedule the exam with
the selected physician and notify the insurer and the Workers’ Compensation Board of the
scheduled exam date within 14 days of the notification date in (65) of this rule. An
unrepresented worker may consult with the tjured-Weorker-Ombudsman for Injured Workers
for assistance.

(87) Required medical records.

The insurer must send the physician the worker’s complete medical and diagnostic record on
this-the claim and the original questions asked of the independent medical examination{s)
physician{s} no later than 14 days priertebefore the date of the scheduled exam. If the
diagnostic records are not in the insurer’s possession, the insurer must request that the
medical provider send the diagnostic records to the selected physician at least 14 days prier
tebefore the scheduled exam.

(98) Exam Questions.

The worker, or the worker’s representative, shal-must communicate questions related to the

compensability denial in writing to be answered by the physician at the exam to the physician
at least 14 days priortebefore the scheduled date of the exam. An unrepresented worker may
consult with the frjured-Worker-Ombudsman_for Injured Workers for assistance.

(#09)_Physicians Response.

~Upon completion of the exam the physician must address the original independent medical
examination{s} questions and the questions from the worker or the worker’s representative
under section (98) of this rule and send the report to the worker’s egat

representativeattorney, if any, or the worker, and the insurer within 5-werkingl4 days.
(3210) Payment of physician.

The insurer must pay the physician selected under this rule in accordance with OAR 436-
009. Belivery-of-mMedical services to injured-workers shal-bemust be delivered in
accordance with OAR 436-010.

(3211) Failure to attend exam.

If the worker faHstedoes not attend the scheduled Wworker Rrequested Mmedical Eexam,
the insurer must pay the physician for the missed examinration under OAR 436-009-
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0010(13). The insurer is not required to pay for another exam#nratien unless the worker did
not attend the missed examination for reasons beyond the worker’s reasonable control.

(3312) Reimbursement for services.

The insurer must reimburse the worker for all necessary related services under ORS
656.325(1).

Statutory authority: ORS 656.704 and 656.726(4)

Statutes implemented: ORS 656.325(1), 656.704, and 656.726(4)

Hist: Amended 12-1-2009 as WCD Admin. Order 09-057, eff. 1-1-2010

See also the Index to Rule History: http://www.cbs.state.or.us/wcd/policy/rules/436_history.pdf.

436-060-0150 Timely Payment of Compensation
(1)_General.
Benefits are deemed-considered paid when addressed to the last known address of the worker
or beneficiary and deposited in the U.S. Mail or when funds are transferred to a financial
institution for deposit in the worker’s or beneficiary’s account by approved electronic
equivalent. Payments fatling-due on a weekend or legal holiday under ORS 187.010 and
187.020 may be paid on the last working day priertebefore, or the first working day
following, the weekend or legal holiday. Subsequent payments may revert back to the
payment schedule in place priertebefore the weekend or legal holiday.

(2) Holidays.

For the purpose of this rule, legal holidays in the State of Oregon are:
(a) Each Sunday;
(b) New Year’s Day on January 1;

(c) Martin Luther King, Jr.’s Birthday on the third Monday in January;

(d) Presidents Day, for the purpose of commemorating Presidents Washington and
Lincoln, on the third Monday in February;

(e) Memorial Day on the last Monday in May;

(F) Independence Day on July 4;

(9) Labor Day on the first Monday in September;

(h) Veterans Day on November 11,

(i) Thanksgiving Day on the fourth Thursday in November; and
(J) Christmas Day on December 25.

(k) Each time a holiday, other than Sunday, falls on Sunday, the succeeding Monday
shal-beis a legal holiday. Each time a holiday falls on Saturday, the preceding Friday
shak-beis a legal holiday.

()-AdditionaHegal-helidays-shalHnclude eEvery day appointed by the Governor as a
legal holiday and every day appointed by the President of the United States as a day of

436-060-0150 Page 72 436-060-0150


http://www.cbs.state.or.us/wcd/policy/rules/436_history.pdf

ORDER NO. XX-XXX
DEPARTMENT OF CONSUMER AND BUSINESS SERVICES
WORKERS’ COMPENSATION DIVISION
DRAFT Proposed CLAIMS ADMINISTRATION

mourning, rejoicing or other special observance only when the Governor also appoints
that day as a holiday.

(3) Withheld compensation.

Compensation withheld under ORS 656.268(13) and (14), and ORS 656.596(2), will not be
considered late if the insurer notifies the worker in writing why benefits are being withheld
and the amount that must be offset before any further benefits are payable.

(34)_Timely payment of temporary disability.

Flrst payment of tlmeJesstemporarv dlsabllltv compensatlon must be timely. Aninsurer’s

mplian ) 28 pely—The director may
assess a penalty under OAR 436 060- 0200 agalnst an insurer fau+nqthat does not- make the
first payment of temporary disability under the timeframes of this section, or does not

accurately report timeliness of first payment information belew-these-norms-during-any

{5)- Timelyhe first payment of temporary disability benefits meanspayment-hasmust -been
made no later than the 14th day after:

(@A) The date of the employer’s notice or knowledge of the claim_or of the worker’s
disability, provided the attending physician or authorized nurse practitioner has
authorized temporary disability compensation. Temporary disability accrued prier
tebefore the date of the employer’s notice or knowledge efthe-elaim-shat-beis due
within 14 days of claim acceptance;

(bB) The date the attending physician or authorized nurse practitioner authorizes
temporary disability, if the authorization is more than 14 days after the date of the
employer’s notice or knowledge of the claim;

(€C) The start of authorized vocational training under ORS 656.268(10), if the claim
has previously been closed;

(dD) The date the insurer receives medical evidence supported by objective findings
that shows the worker is unable to work due to a worsening of the compensable
condition under ORS 656.273;

(eE) The date of any divisten-director’s order, including, but not limited to, a
reconsideration order, which-that orders payment of temporary disability. If a
reconsideration order has been appealed by the insurer, the appeal stays payment of
temporary disability benefits except those which-that accrue from the date of the
order, under ORS 656.313;

(Ff) The date of a notice of claim closure issued by the insurer that finds the worker
entitled to temporary disability;
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(gG) The date a notice of closure is set aside by a reconsideration order;

(kH) The date any litigation authorizing retroactive temporary disability becomes
final. Temporary disability accruing from the date of the order must begin no later
than the 14th day after the date the order is filed. For the purpose of this rule, the
“date the order is filed” for litigation from the Workers’ Compensation Board, is the
signature date and from the courts, it is the date of the appellate judgment;

(#) The date the divistendirector refers a claim to the insurer for processing under
ORS 656.029;

(1J) The date the divistiendirector refers a noncomplying employer claim to an
assigned claims agent under ORS 656.054;-o¢

(kK) The date a claim disposition is disapproved by the Worker’s Compensation

Board or Administrative-Law-Judgeadministrative law judge, if temporary disability
benefits are otherwise due;

(IL) The date the divistendirector designates a paying agent under ORS 656.307;

(mM) The date a claim is reclassified from nondisabling to disabling, if temporary
disability is due and payable; andor

(rN) The date an insurer voluntarily rescinds a denial of a disabling claim.
(b) Subsequent payments of temporary disability benefits must:{6}

(A) Temporary disability must bBe paid to within seven days of the date of payment
at least once each 14 days, unless the employer is making payments under OAR 436-
060-0020(1) and the payments are made concurrently with the payroll schedule of the

employer; and-
(B) Include all benefits due for the period ending no more than seven days before the

payment date;

(7)_Timely payment of permanent disability.

(a) The first payment of Permanent-permanent disability must be paid no later than the
30th day after:

(@A) The date of a notice of claim closure issued by the insurer;

(bB) The date of any litigation order whieh-that orders payment of permanent total
disability. Permanent total disability benefits accruing from the date of the order must
begin no later than the 30th day after the date the order is filed. For the purpose of
this rule, the “date the order is filed” for litigation from the Workers’ Compensation
Board, is the mailing date and from the courts it is the date of the appellate judgment;
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(eC) The date of any divisiendirector order, including, but not limited to, a
reconsideration order, which-that orders payment of compensation for permanent
disability;

(dD) The date any litigation order authorizing permanent partial disability becomes
final;

(eE) The date a claim disposition_agreement is disapproved by the Workers’

Compensation Board or Administrative-Law-Judgeadministrative law judge, if
permanent disability benefits are otherwise due; or

(FE) The date authorized training ends if the worker is medically stationary and any
previous award remains unpaid, under ORS 656.268(10) and OAR 436-060-
0040(42).

(b) Subsequent payments of permanent disability must be made on a reqular and
predictable monthly schedule.

(A) The insurer may adjust the monthly payment schedule, but must inform the
beneficiary before making the adjustment.

(B) No payment period may exceed one month without the director’s approval.

(8) Timely payment of fatal benefits.

(a) The first payment of flFatal benefits_ under ORS 656.204 must be paid no later than the
30th day after:

(@A) The date of a notice of acceptance issued by the insurer; or

(bB) The date of any litigation order which orders fatal benefits. Fatal benefits
accruing from the date of the order must begin no later than the 30th day after the
date the order is filed. For the purpose of this rule, the “date the order is filed” for
litigation from the Workers’ Compensation Board, is the mailing date and from the
courts it is the date of the appellate judgment.

£9)-(b) Subsequent payments of permanent-disabiity-and-fatal benefits are-must be made
on a regular and predictable monthly schedule.ir-menthhy-sequence-

(A) The insurer may adjust the monthly payment datesschedule, but must inform the
beneficiary priortebefore making the adjustment.

(B) No payment period shal-may exceed one month without the divisien-director’s
approval.

(10)ta) Notice to worker regarding payments.

The insurer must provide an explanation in writing to the worker or beneficiary when the
benefit amount, time period covered, or payment schedule changes, and must:

(a) When-paying-temporary-disabiity-benefits-the-insurer-must-nNotify the worker or
beneficiary in writing of the specific purpose efthe-payment-and the time period_covered

by ferwhich-the-each payment of temporary disability benefits-covers.
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musPnNotlfy the Worker or benef|C|ary in ertlng of the speC|f|c purpose of the payment
the schedule of future payments, and the time period each payment will cover with the
first payment of permanent disability of fatal benefits. The insurer is not required to
provide an explanation in writing with each subsequent permanent disability or fatal
benefit payment.

(11)_Maintenance of records.

The insurer must maintain records of compensation paid for each claim where-in which
benefits are due and payable.

(12) Request for reimbursement.

If the worker submits a request for reimbursement of multiple items and full reimbursement
is not made, the insurer must provide specific reasons for non-payment or reduction of each
item.

(13)_Claims disposition agreements.

Paymentefa-Any amounts due under a cElaim Bispesitien-disposition Agreement
agreement must be paid made-no later than the 14th day after the Workers’ Compensation

Board or Administrative-Law-Judgeadministrative law judge mais-provides notice of its
approval_under OAR 438-009-0028(1)-ef the-agreement-to-the-parties, unless otherwise

stated in the agreement.

(14)_ Claims under other jurisdictions.

Under-ORS-656-126(6)-w\When_a worker has a claim under the workers’ compensation law
of another state, territory, province or foreign nation for the same injury or occupational
disease as the claim filed in Oregon:

(a) The worker is entitled to the full amount of compensation due under Oregon law,

(b) The total amount paid or awarded under the other jurisdiction’s law must be credited
against the compensation due under Oregon law,

(c) If -Oregon compensation is more than the compensation_paid or awarded under

anoether-the other jurisdiction’s law, ferthe-same-nrjury-or-eceupational-disease-or

compensation paid the worker under another law is recovered from the worker-fer-the

sarme-injury-er-eceupational-disease, the insurer must pay any unpaid compensation to the

worker up to the amount required by the claim under Oregon law.

(d) Upon learning that the worker has a claim under the jurisdiction of another workers’
compensation law, the insurer must request written documentation of the amount paid or
awarded to the worker.

(e) Payment under this section is due within 14 days of receipt of written documentation
supporting the underpayment of Oregon compensation.

Statutory authority: ORS 656.704 and 656.726(4)
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Statutes implemented: ORS 656.262(4), 656.268(10), 656.273, 656.278, 656.289, 656.307, 656.313, 656.704, and 656.726(4)
Hist: Amended 12-1-2009 as WCD Admin. Order 09-057, eff. 1-1-2010
See also the Index to Rule History: http://www.cbs.state.or.us/wed/policy/rules/436_history.pdf.

436-060-0153 Electronic Payment of Compensation
(1)_General.

An insurer may pay benefits through a direct deposit system, automated teller machine card
or debit card, or other means of electronic transfer if the worker voluntarily consents.

(a) The worker’s consent must be obtained priertobefore initiating electronic payments
and may be written or verbal.

(b) The insurer must provide the worker a written confirmation when consent is obtained
verbally.

(c) The worker may discontinue receiving electronic payments by notifying the insurer in
writing.

(d) An employer making payments under OAR 436-060-0020(1) may assume the worker
consents to having benefits paid through a direct deposit system if that is the method the
employer usually uses to pay the worker’s wages.

(32) Cardholder agreement for ATM or debit cards.

The worker must receive a copy of the cardholder agreement outlining the terms and
conditions under which an automated teller machine card or debit card has been issued prior
tebefore or at the time the initial electronic payment is made.

(43) Availability of funds.

The instrument of payment must be negotiable and payable to the worker for the full amount
of the benefrt paid, Wlthout cost to the Worker 1hewerker—n¢mst—be&ble4&make&prmmal

Statutory authority: ORS 656.726(4)

Statutes implemented: ORS 656.262(4) and 84.013

Hist: Amended 12-1-2009 as WCD Admin. Order 09-057, eff. 1-1-2010

See also the Index to Rule History: http://www.cbs.state.or.us/wcd/policy/rules/436_history.pdf.

436-060-0155 Penalty to Worker for Untimely Processing
(1)_General.

unreasonably delays or unreasonably refuses to pay compensatron attorney fees or costs, -or

unreasonably delays acceptance or denial of a claim, the director may require the insurer to
pay:

(a) A penalty of up to 25 percent of the amounts then due to the worker, determined by
the matrix attached to these rules in Appendix “B”. When there are no “amounts then
due” upon which to assess a penalty, no penalty will be issued under this rule; and

(b) A fee to the worker’s attorney under ORS 656.262(11) and OAR 436-001-0420.-
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(23)_Violations.

For the purpose of this rule, and the matrix attached to these rules in Appendix “B”, a

(a) The due date of A-a late payment or the nonpayment of any smgle payment dueJ_,—Hq

(b)-The date of the last payment, of A-a continuous rerpayment-er-underpayment, such
as Wlth yearly cost of I|V|ng increases for temporary dlsablllty compensatlon —Hqthese

dayeef—thedateet—ttﬁast—unde#payment—All prlor underpayments will be conS|dered as
one violation, regardless of when the first underpayment occurred; or -
(c) The date an acceptance or denial notice was due under OAR 436-060-0140(3).

(3) Requests for penalties and attorney fees.

Requests for penalties and attorney fees under this rule must be in writing, state what benefits
have been delayed or remain unpaid, and be mailed or delivered to the division within 180
days of the alleged violation.

(4) Required response from the insurer.

When notified by the director that additional amounts may be due the worker as a penalty
under this rule, the insurer must respond in writing to the division.

(a) The response must include a reason for the delay, and any additional information or
documentation requested by the director.

(b) The response must be mailed or delivered to the division within 21 days of the
mailing date of the divistendirector’s inquiry letter; ~with

(c) eopies-Copies of the response, including any attachments, must be sent
simultaneously sent to the worker and the worker’s attorney, {if the worker is
represented).

(5) Failure to respond.

If an-the insurer fails to respend-er-meet the requirements of section (3), the director may

assess an addltlonal CIVI| penaltv ptewdes—an—madequate—eespense—(eug—famng—teanem%
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(56) If the worker has not prowded When—ne—mmtten—#easen—feedelay—ts—prewdeel-by—the

prewdedrmsufflment |nformat|0n to assess a penalty, the dlrector—meueheases—arewn
penalty may-be assessed a civil penalty under OAR 436-060-0200.

(76) Proceedings where assessment and payment of penalties and fees are the sole issue.

The director wiH-has exclusive jurisdiction enly-censidera-penalty-issue-when re-the

assessment and payment of penalties and attorney fees described in this rule additional

amounts-describedir-ORS-656-262(11)Hsare the sole issue of any-the proceedings between

the parties.

(8) Proceedings before the Hearings Division.

The director will not issue an order assessing a penalty or attorney fee under this rule when
the same parties have initiated proceedings before the Hearings Division.

() If the director receives a request for penalties and attorney fees under this rule, and is
aware of proceedings between the parties before the Hearings Division, the director will

refer the request to the Hearings Division.

has not been made aware of the proceedlng before the Hearlngs DIVISIOH and issues a
penalty order which-that becomes final, the penalty of the director will stand.
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(98) Timely payment of penalties.

Penalties ordered under this rule must be paid to the worker no later than the 30th day after
the date of the order, unless the order is appealed. If the order is appealed and later upheld,
the penalty will be due within 14 days of the date the order upholding the penalty becomes
final. Failure to pay penalties in a timely manner will subject the insurer to civil penalties
under OAR 436-060-0200.

(109) Dispute resolution.

To resolve a dispute by agreement, in which -the director has exclusive jurisdiction under
section (7) of this rule, and the violation occurred within the last 180 days, the parties must

submlt a stlpulatlon to the d|V|S|on for approval that speCIfles Dtsputes—regatdm
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() The benefits delayed and the amounts;

(b) The time period(s) involved;
(c) If applicable, the name of the medical provider(s) and the date(s) of service(s) relating
to medical bills;

(d) The amount of the penalty not to exceed 25 percent of the amount of compensation
delayed; and

(e) The attorney fees, if applicable.

(11) Any other agreements between the parties to pay a penalty or attorney fee must have a
stipulation approved by the director to be acknowledged as a violation as it applies to the
matrix in Appendix “B” of these rules.

(3612) Payment of the penalty is due within 14 days after the date the divisiondirector
approves the stipulation, unless otherwise stated in the stipulation. Failure to pay penalties in
a timely manner will subject the insurer to civil penalties under OAR 436-060-0200.

Statutory authority: ORS 656.262(11), 656.704, 656.726(4), and 656.745

Statutes implemented: ORS 656.262(11), 656.704, and 656.726(4)

Hist: Amended 12-1-2009 as WCD Admin. Order 09-057, eff. 1-1-2010

See also the Index to Rule History: http://www.cbs.state.or.us/wcd/policy/rules/436_history.pdf.

436-060-0160 Use of Sight Draft to Pay Compensation Prohibited

Insurers shal-may not use a sight draft to pay any benefits or payments due a worker or

beneficiary under ORS chapter 656. Such-benefits-include-temporary-disability,-permanent
cisabiity-andreimbursementof-costs-paid-directhy-by-the-worker

Statutory authority: ORS 656.704 and 656.726(4)

Statutes implemented: ORS 656.704 and 656.726(4)

Hist: Amended 10/2/02 as WCD Admin. Order 02-059, eff. 11/1/02

See also the Index to Rule History: http://www.cbs.state.or.us/wcd/policy/rules/436_history.pdf.

436-060-0170 Recovery of Overpayment of Benefits
(1)_Benefits paid a worker.

An itnsurers may only recover overpayment of benefits paid to a worker as specified by ORS

656.268(14), unless authority is granted by an Administrative-Law-Judgeadministrative law
judge or the Workers’ Compensation Board.

(2)_Benefits due a worker.

An iinsurers may recover an overpayment from any benefits currently due on any claim the
worker has with that insurer. The tasurers-insurer must explain in writing the reason, amount
and method of recovery to the worker and the worker’s attorney or to the worker’s survivors.
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(3)_Permanent partial disability offsets.

When overpaid benefits are offset against monthly permanent partial disability award
payments, the insurer must recover the benefits recevery-shal-be-from the total amount of the
award. The insurer must pay out with-the remainder of the award beingpaid-eut-at 4.35 times
the temporary total disability rate, or at least -ane-ro-less-than-$108.75, starting with the first
month’s payment.

Statutory authority: ORS 656.704 and 656.726(4);

Statutes implemented: ORS 656.268(132) and (14), 656.704, and 656.726(4)

Hist: Amended 10/26/04 as WCD Admin. Order 04-064, eff. 1/1/05

See also the Index to Rule History: http://www.cbs.state.or.us/wcd/policy/rules/436_history.pdf.

436-060-0180 Designation and Responsibility of a Paying Agent
(1) For the purpose of this rule:

(a) “Compensable injury” means an accidental injury or damage to a prosthetic appliance,
or an occupational disease arising out of and in the course of employment with any
Oregon employer, and which requires medical services or results in disability or death.

(b) “Exposure” means a specific incident or period during which a compensable injury
may have occurred.

(c) “Responsibility” means liability under the law for the acceptance and processing of a
compensable claim.

(2)_General.

The divisiendirector will designate by order which insurer must pay a claim if the employers
and insurers admit that the claim is otherwise compensable, and where there is an issue
regarding:

(a) Which subject employer is the true employer of a-the worker;

(b) Which of more than one insurer of a certain employer is responsible for payment of
compensation to a-the worker;

(c) Which of two or more employers or their insurers is responsible for paying
compensation for one or more on-the-job injuries or occupational diseases; or

(d) Which of two or more employers is responsible when there is joint employment.

(3).Own motion claims.

With the consent of the Workers’ Compensation Board, ©wr-own Metier-motion claims
under ORS 656.278(1) are subject to-the-previsions-of this rule.

(4) Determination of compensability.

Upon learning of any of the situations-issues described in section (2), the insurer must
expedite the processing of the claim by immediately investigating the claim to determine
responsibility and whether the claim is otherwise compensable.

(a) For the purposes of this rule, insurers identified in a potential responsibility dispute
under ORS 656.307 must, upon request, share claim related medical reports and other
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information witheut-charge-pertinent to the injury without charge in order to expedite
claim processing.

(b) The act of the worker applying for compensation benefits from any employer
identified as a party to a responsibility dispute shaH-constitutes authorization for the
involved insurers to share the pertinent information in accordance with the criteria and
restrictions provided in OAR 436-060-0017 and 436-010-0240.

(c) Copies of claims documents must be mailed under the timeframes established in
OAR 436-060-0017(7).

(d) Ne-An insurer whe-that shares information in-aceerdance-withunder this rule-shal
bears any-no legal liability for disclosure of thesueh information.

(5)Notification of affected insurers.

Upon learning of any of the situations-issues described in section (2), the insurer must
immediately notify any other affected insurers of the situation. Such notice must identify the
compensable injury and include a copy of all medical reports and other information pertinent
to the injury. The notice must identify each period of exposure whieh-that the insurer believes
responsible for the compensable injury by the following:

(a) Name of employer;
(b) Name of insurer;
(c) Specific date of injury or period of exposure; and
(d) Claim number, if assigned.
(6)_Request for designation of a paying agent.

Upon deciding that the responsibility for an otherwise compensable injury cannot be
determined, the insurer must request designation of a paying agent by-from writing-to-the
divistondirector in writing and serdmailing a copy of the request to the worker and the
worker’s representative, if any.

-(a) The_insurer may not regquestshal-not-be-contained-in-orattached the request to, or

include the request in, any form or report the insurer is required to submit under OAR
436-060-0010 or in the denial letter to the worker required by OAR 436-060-0140.

(b) TheSuch-a request, or agreement to designation of a paying agent, is not an admission

that the insurer is responsible for the compensable injury.irjury-is-compensablyrelated-to
thatinsurer’s-elaim; it is solely an assertion that the injury is compensable against a

subject Oregon employer.

(c) The insurer’s written request to-the-divisien-must contain the following information:
(@A) Identification of the compensable injuryfies}ies or occupational diseases;
(bB) That the insurer is requesting designation of a paying agent under ORS 656.307;
(eC) That the insurer acknowledges the #rjury-claim is otherwise compensable;
(éD) That responsibility is the only issue;
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(eE) Identification of the specific claims or_periods of exposures involved by:
(Ai) Employer;;
(Bii) Insurer;;
(€iii) Date of injury or specific period of exposure;-; and
(Biv) Claim number, if assigned,;

(fF) Acknowledgment that medical reports and other material pertinent to the injury
have been provided to the other parties; and

(gG) Confirmation the worker has been advised of the actions being taken on the
worker’s claim.-

(#d) The divisiendirector will not designate a paying agent whenre:

(A) It has not been determined if thereremains-an-tssue-efwhether-the injury is
compensable against a subject Oregon employer;-; ef

(B) An insurer included in the question of responsibility opposes designation of a
paying agent because it has received no claim; or

(C) #tthe-The 60 day appeal period of a denial has-expired withoutand:
(i) aNo request for hearing had being-been received by the Board; -or

(i) the-divisionreceiving-a No request for a designation of paying agent order_had
been recelved by the dlrector —%%n—ms&mr—meladed—m—theq&esﬂen—ef

(8) Failure to respond to request for clarification.

When notified by the divistendirector that there is a reasonable doubt as to the status of the
claim or intent of a denial, the insurer must provide written clarification to the division, the
worker, the other insurers involved and other interested parties within 21 days of the mailing
date of the notification. If an insurer fails to respond timely or provides an inadequate
response (e.g. failing to answer specific questions or provide requested documents), the
director may assess a civil penalty wi-be-assessed-under OAR 436-060-0200.

(9)_Insurer responsibilities.

Insurers receiving notice from the divisiondirector of a worker’s request for designation of a
paying agent must immediately process the request in accordance with sections (4) through
(6)_of this rule.

(10)_Factors for designation.

Upon receipt of written acknowledgment from the insurers that the only issue is
responsibility for an otherwise compensable injury claim, the divisiendirector will issue an
order designating a paying agent under ORS 656.307. The divisiondirector will designate the
insurer with the lowest compensation considering the following factors:

(a) The claim with the lowest temporary total disability rate.
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(b) If the temporary total disability rates and the rates per degree of permanent disability
are the same, the earliest claim.

(c) If there is no temporary disability or the temporary total disability rates are the same,
but the rates per degree of permanent disability are different, the claim with the lowest
rate per degree of permanent disability.

(d) If one or more claims have disposed of benefits in accordance with ORS 656.236(1),
the claim providing the lowest compensation not released by the claim disposition
agreement.

(e) If one claim is under 0“6Gwn Mmotion= jurisdiction, tthe-Own-Metierhat claim, even
if it is not the claim with the lowest temporary total disability rate.

(F) If more than one claim is under “Gown Mmotion2 jurisdiction, the ©own Mmotion
claim with the lowest temporary total disability rate.

(11) Referral to the Worker’s Compensation Board.

By copy of its order, the divistendirector will refer the matter to the Workers” Compensation
Board to set a proceeding under ORS 656.307 to determine which insurer is responsible for
paying benefits to the worker.

(12) Responsibilities of designated paying agent.

-The designated paying agent must process the claim as an accepted claim through claim
closure under OAR 436-030-0015 (9} unless it is relieved of the responsibility by an order of
the Aadministrative £law Jjudge or resolution through mediation or arbitration under ORS
656.307(6).

(a) The parties to an order under this section shalk-may not settle any part of a claim under
ORS 656.236 or 656.289, except to resolve the issue of responsibility, unless prior
approval and agreement is obtained from all potential responsible insurers.

(b) Resolution of a dispute by mediation or arbitration by a private party cannot obligate
the Consumer and Business Services Fund without the director’s prior approval.

(c) The Consumer and Business Services Fund shal-net-beis not obligated when one
party declines to participate in a legitimate settlement conference under an ORS 656.307
order.

(d) Compensation paid under the order must include all benefits, including medical
services, provided for a compensable injury to a subject worker or the worker’s
beneficiaries. The payment of temporary disability due must be for periods subsequent to
periods of disability already paid by any insurer.

(13) Change in compensability or claims status.

After a paying agent is designated, if any of the insurers determine compensability is-ef
willmay be an issue at hearing, they insurer must notify the division.

(a) Any insurer must notify the division and all parties to the order of any change in claim
acceptance status after the designation of a paying agent.
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(b) When the division receives notification of a change in the acceptance of a claim or
notification that compensability is an issue after designation of a paying agent, the
divistendirector shaH-will order termination of any further benefits due from the original
order designating a paying agent.

Statutory authority: ORS 656.307, 656.704, 656.726(4), and 656.745;

Statutes implemented: ORS 656.307, 656.308, 656.704, and 656.726(4)

Hist: Amended 12-1-2009 as WCD Admin. Order 09-057, eff. 1-1-2010
See also the Index to Rule History: http://www.cbs.state.or.us/wcd/policy/rules/436_history.pdf.

436-060-0190 Monetary Adjustments Armengamong Parties and Department of
Consumer and Business Services

(1)_General.

An order of the director under ORS 656.307 and OAR 436-060-0180 applies only to the
period priertebefore the order of the Administrative-Law-Judgeadministrative law judge
determining the responsible paying party. Payment of compensation made thereafter shal-the
order may not be recovered from the Consumer and Business Services Fund, unless the
director concludes payment was made before the Administrative-Law-Judgeadministrative
law judge’s order was received by the paying agent designated under OAR 436-060-0180.
Any-menetary-adiustment-necessary-aAfter the Administrative-Law-Judgeadministrative law
judge’s order, any necessary monetary adjustments -shal-must be handled-made under OAR
436-060-0195.

(2) Determination of benefits paid.

-When all litigation on the issue of responsibility is final, the insurer ultimately held to be
responsible must, priertebefore paying any compensation, contact any nonresponsible
insurer to learn-determine what compensation has already been paid. When contacted by the
responsible insurer, the nonresponsible insurer must provide the requested information
necessary for the responsible insurer to make a timely payment to the worker, medical
providers or others, but in any case no later than 20 days after the date of the
notificationcontact. Failure to respond to the responsible insurer’s inquiry in a timely manner
may result in non-reimbursement otherwise due from the responsible insurer or from the
Consumer and Business Services Fund.

(3)_Reimbursement of nonresponsible insurers.

The responsible insurer must reimburse any nonresponsible insurers for compensation the
nonresponsible insurer paid whieh-that the responsible insurer is responsible for, but has not
already paid, within 30 days of receiving sufficient-enough information to adeguately
determine the benefits paid and the relationship to the condition(s) involved. Any balance
remaining due the worker, medical providers or others must be paid in a timely manner under
OAR 436-009 and 436-060-0150. Payment of compensation which-that results in duplicate
payment to the worker, medical providers or others as a result of failing to contact the
nonresponsible insurer shal-does not release the responsible insurer from the requirement to
reimburse any nonresponsible insurers for its costs.

(4) Direction of unresolved adjustments.
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The divisien-director shal-may direct any necessary monetary adjustment between the parties
invelved-whichthat is not otherwise ordered by the Administrative-administrative Law-law
Judge-judge or voluntarily resolved by the parties.;- The director but-shaHwill not order an
insurer to pay compensation over and beyond that required by law, as it relates to the
insurer’s claim, except in the situation described in section (3)of this rule. Any insurer that
Faiure-fails to make monetary adjustments within 30 days of an order by the divistondirector
witl-may be subject the-trsurer-to civil penalties under OAR 436-060-0200. Only
compensation paid as a result of an order by the director under OAR 436-060-0180 and
consistent with this rule shal-beis recoverable from the Consumer and Business Services
Fund when such compensation is not reimbursed to the nonresponsible insurer by the
responsible insurer.

(5)_Unnecessary costs.

When the divistondirector determines improper or untimely claim processing by the

designated paying agent has resulted in unnecessary costs, the divistendirector may deny

reimbursement from the responsible insurer and the Consumer and Business Services Fund.
Statutory authority: ORS 656.704 and 656.726(4); Statutes implemented: ORS 656.307(3), 656.704, and 656.726(4)

Hist: Amended 12/5/05 as WCD Admin. Order 05-077, eff. 1/1/06
See also the Index to Rule History: http://www.cbs.state.or.us/wcd/policy/rules/436_history.pdf.

436-060-0195 Miscellaneous Monetary Adjustments aAmong Insurers
(1)_General.

The director may order monetary adjustments between insurers underauthority-provided-by

ORS-656-726{4)-and-656-202-whenre a elaimantworker has a right to compensation, but there
is a dispute between insurers that does not fall under the director’s authority in ORS 656.307

and OAR 436-060-0190.

(a) &3When any litigation on_the issues in question is final, insurers must make any
necessary monetary adjustments ameng-between themselves, consistent with the
determination of coverage for compensation paid to the worker, medical providers, and
others for which they are responsible-and-payment-has-net-already-beenade, within 30
days of receiving sufficient-enough information to-adeguately determine the benefits paid
and the relationship to the condition(s) involved.

(b) Any balance due after making such adjustments must be paid in a timely manner to
the worker, medical providers and other partiess under OAR 436-009 and 436-060-0150.

(c) Any failure to obtain reimbursement from an insurer under this rule is not recoverable
from the Consumer and Business Services Fund.

(3)_Obligation to process claims.
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-The divisiendirector may direct any necessary monetary adjustment between parties, but
shal-will not order an insurer to pay compensation over and beyond that required by law, as
it relates to the insurer’s claim, except when¥e an insurer unduly compensates a
elaimantworker while having knowledge such compensation has already been paid by
another insurer. Notwithstanding, each insurer has its own independent obligation to process
its claim and pay interim compensation due until the claim is either accepted or denied.
When notified by the divistondirector that a dispute over monetary adjustment exists the
insurer must provide a written response to questions or issues raised, including supporting
documentation, to the division, the other insurers involved and other interested parties within
21 days of the mailing date of the notification.

(4) Eailure to make adjustments.

Failure to respond to the divisiondirector’s inquiries or make monetary adjustments within 30
days of an order by the divisiendirector will subject the insurer to civil penalties under OAR
436-060-0200.

(5)_Unnecessary costs.

When the divistondirector determines improper or untimely claim processing by an insurer
resulted in unnecessary costs, the divisiendirector may deny monetary adjustment between
the insurers.

Statutory authority: ORS 656.704, 656.726(4), and 656.745; Statutes implemented: ORS 656.704 and 656.726(4)

Hist: Amended 12-1-2009 as WCD Admin. Order 09-057, eff. 1-1-2010
See also the Index to Rule History: http://www.cbs.state.or.us/wcd/policy/rules/436_history.pdf.

436-060-0200  Assessment of Civil Penalties
(1)_Penalties for inducing failure to report claims.

The director through-the-division-and-under-ORS-656-745-shal-may assess a civil penalty

against an employer or insurer who-that intentionally or repeatedly induces elaimantworkers
for-compensation-to fail to report accidental injuries, causes employees to collect accidental
injury claims as off-the-job injury claims, persuades elaimantworkers to accept less than the
compensation due or makes it necessary for elaimantworkers to resort to proceedings against
the employer to secure compensation due.

(2a) A penalty under this section {5-will only be assessed after all litigation on the matter
has become final by operation of the law.

(b) For the purpose of this section-(1):

(@A) “Intentionally” means the employer or insurer acted with a conscious objective
to cause any result described in ORS 656.745(1) or to engage in the conduct so
described in that section; and

(bB) “Repeatedly” means more than once in any twelve month period.
(3)_Penalties for failure to comply with statutes, rules and orders.

Under-ORS-656-745tThe director may assess a civil penalty against an employer or insurer
whe-that fails to comply with_the rules and orders of the director regarding reports or other
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requirements necessary to carry out the purposes of the-Werkers™Compensation LawORS
chapter 656.

(4)_Penalties for failure to meet timeframe requirements.

The director may assess a civil penalty of up to $2,000 against An-an employer or insurer that
failsirg to meet the time-frame requirements set forth in OAR 436-060-0010, 436-060-0017,
436-060-0018, 436-060-0030, 436-060-0060, 436-060-0140, 436-060-0147, 436-060-0155

and 436-060-0180-may-be-assessed-a-civil-penatty-up-to-$2,000.

(5)_Penalties for use of sight draft to pay compensation.

The director may assess a civil penalty of up to $2,000 against An-an insurer whe-that

willfully violates OAR 436-060-0160-shat-be-assessed-a-civil-penalty-of up-to-$2,000.

(6)_Penalties for inaccurate reporting of first payment timeliness.

The director may assess a civil penalty of $500 against An-an insurer that does not accurately

report timeliness of first payment information to the division, may-be-assessed-a-civi-penalty
of $500-forreporting-inaceurate-information-plus $50 for each violation, or $10,000 in the

aggregate for all violations within any three month period. For the purposes of this section, a
violation consists of each situation where-in which a first payment was reported to have been
made timely, but was found upon audit to have actually been late.

(7)_Penalties for failure to comply with claims processing requirements.

Notwithstanding section (3) of this rule, the director may assess civil penalties of up to

$2,000 against an employer or insurer for each violation of whe-does-net-comphywith-the
claims processing requirements of ORS chapter 656, OAR chapter 436 and rules-and-orders

of the director relating thereto.

(a) Penalties assessed for all violations will not exceed may-be-assessed-a-civil-penalty-of
up-to-$2,000-foreach-violation-or-$10,000 in the aggregate foratvielations-within any

three month period.

(b) For the purpose of section, the statutory claims processing requirements include but
are not limited to, ORS 656.202, 656.210, 656.212, 656.228, 656.234, 656.236, 656.245,
656.262, 656.263, 656.264, 656.265, 656.268, 656.273, 656.307, 656.313, 656.325, and
656.331.

(8) Penalties for misrepresentation to obtain claims records.

The director may assess a civil penalty of $1,000 against aAny employer or insurer that
misrepresents themselves-itself in any manner to obtain workers” compensation claims
records from the director, or that uses such records in a manner contrary to these rules..—+s

subjeet-to-a-civil-penalty-of $1,000-for-each-eceurrence- In addition the director may suspend

or revoke;-:

(2) the-director-may-sAuspend-orreveke-an employer’s or insurer’s access to workers’

compensation claims records for such time as the director may determine; or-

(b) Any other person’s access to workers’ compensation claims records ARy-other
perseonif the director- determinesed te-they have misrepresented themselves or whe
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usesused records in @ manner contrary to these rules —shaH—haveaeeess—te—these—reeerels

elurmg—thepreweusrealenelaequarter—lnsurers will be sub|ect to perrodrc performance audrts
Civil penalties wi-may be issued for each efthe-performance-areas where the insurer’s

performance pereentages-falls below the acceptable standards-ef-performance-as set forth in
these rules and orders of the dlrector Ihestandard—fer—repertmgelmmstothednmmmu

(10) Considerations for assessing penalties.

In arriving at the amount of penalty under this rule, the director may consider, but is not
limited to:

(a) The ratio of the volume of violations to the volume of claims reported; or

(b) The ratio of the volume of violations to the average volume of violations for all
insurers; or

(c) Prior performance in meeting the requirements outlined in this section.

(3211) Penalty to worker’s attorney for failure to cooperate with insurer’s investigation.
Under-ORS-656:262(14), The director may assess a civil penalty not to exceed $1,000

gains an—'rnjereel worker’s attorney that is unreasonably net—unwilling or unavailable to

Statutory authority.: ORS 656.704 and 656.726(4)

Statutes implemented: ORS 656.202, 656.210, 656.212, 656.228, 656.234, 656.236, 656.245, 656.262

656.263, 656.264, 656.265, 656.268, 656.273, 656.307, 656.313, 656.325, 656.331,-656-335, 656.704, 656.726(4), and 656 745
Hist: Amended 12-1-2009 as WCD Admin. Order 09-057, eff. 1-1-2010

See also the Index to Rule History: http://www.cbs.state.or.us/wcd/policy/rules/436_history.pdf.
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436-060-0400 Penalty and Attorney Fee for Untimely Payment of Disputed Claims
Settlement

(1) Right to request penalties and attorney fees.

If the insurer fails to pay amounts due on a disputed claims settlement within five business
days of receipt of notice from the worker that the payment is late, the worker or worker’s
attorney may request penalties and attorney fees.

(2) Requirements for requests.

Requests for penalties and attorney fees under this seetien-rule must be in writing, state what
payments were delayed or remain unpaid, and be mailed or delivered to the division within
180 days of the date of notice to the insurer. In order to be awarded an attorney fee the
attorney must submit a signed, current retainer agreement.

(3)Required response from the insurer.

When notified by the director that a penalty or attorney fees have been requested under this
rule, the insurer must respond in writing to the division.

(a) The response must include any information or documentation requested by the
director.

(b) The response must be mailed or delivered to the division within 14 days of the date of
the divisiondirector’s inquiry letter;; and

(c) with-eCopies of the response, including any attachments, must be sent simultaneously
to the worker and the worker’s attorney, if the worker is-(i# represented.

(4) Failure to respond.

If an-the insurer fails to meet the requwements of section (3) of this rule the dlrector mav
assess additional

(54) Penalty and fee amounts.

The penalty and fee will be based on the amounts allocated to the worker and the attorney in
the settlement agreement as prescribed in ORS 656.262(12)(b). Penalties will be issued in
accordance with the matrix set forth in Appendix “BC.”

(65) Timely payment of penalties.

Penalties and attorney fees ordered under this rule must be paid to the worker and attorney no
later than the 30th day after the date of the order, unless the order is appealed. If the order is
appealed and later upheld, the penalty and attorney fee will be due within 14 days of the date
the order upholding the penalty becomes final. Failure to pay penalties and attorney fees in a
timely manner will subject the insurer to civil penalties under OAR 436-060-0200.

Statutory authority.: ORS 656.726(4); Statutes implemented: ORS 656.262 (Oregon Laws 2009, ch. 526)
Hist: Adopted 12-1-2009 as WCD Admin. Order 09-057, eff. 1-1-2010
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436-060-0500 Reimbursement of Supplemental Disability for Workers with Multiple
Jobs at the Time of Injury

(1)_General.

When an insurer elects to pay supplemental disability due a worker with multiple jobs at the
time of injury, the director shal-willpay reimbursement-ef the supplemental amount
quarterly, after receipt and approval of documentation of compensation paid by the insurer or
the third-party-administratorservice company. The director will reimburse the insurer, in care

of a-the third-party-administratorservice company, if applicable.

(2) Requests for reimbursement.

Requests for reimbursement must be submitted on Form 3504, “Supplemental Disability
Benefits Quarterly Reimbursement Request,” and must include at least:

(a) Identification and address of the insurer responsible for processing the claim;

(b) The worker's name, WCD file number, date of injury, sSocial sSecurity number, and
the insurer claim number;

(c) Whether the claim is disabling or nondisabling;

(d) The primary and secondary employer’s legal names;

(e) The primary and secondary employer’s W-CD—registrationpolicy numbers;
(F) The weekly wage of all jobs at the time of the injury separated by employer;

(9) The dates for the period(s) of supplemental disability due and payable to the worker,
including start and end dates-—Dates-must-be-inclusive{e.g+1-16-02-through-1-26-02);

(h) The amount of supplemental disability paid for the periods in (2)(g);

(i) The quarter and year in which the payment was made;
(1) A signed payment certification statement verifying the payments; and
(K) Any other information the director requires.

(3)_ Administrative fee.

In addition to the supplemental disability reimbursement, the divisiendirector shal-caleulate
and-thewill pay the insurer shal-be-paid-an administrative fee based on the annual claim
processing administrative cost factor, as published in Bulletin 316.

(4) Repayment of invalid or incorrect payments.

The director may require the insurer to repay reimbursements made for invalid or incorrect
payments.
(a) The director may pPeriodically the-diviston-wit-audit the physiealinsurer’s files efthe
insurerresponsibleforprocessing-the-clabim-to validate the amount reimbursed.
(b) Invalid amounts mclude but are not I|m|ted toRambu%semenHmH—b&dw&Hewedrand
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(@A) Payments exceedinged statutory amounts due_the insurer, excluding reasonable
overpayments, as determined by the divisiendirector;

(bB) Compensation has-been-paid as a result of untimely or inaccurate claims
processing; ef

(eC) Payments of compensation havethat were- not been documented, as required by
OAR 436-050; or

(D) Amounts in a third-party recovery that result in overpayment.-

(5) Benefits due workers of a noncomplying employer.

Supplemental disability benefits due subject workers of ar noncomplying employer whe-isr
a-nencomphying-status-as defined in ORS 656.052 are not eligible for separate reimbursement
under this rule, but remain a cost recoverable from the employer as provided by ORS
656.054(2).

(6) Claims disposition agreements and stipulated claims settlements.

Claim dBispositions_agreements or Sstipulated- claims Ssettlements, under ORS 656.236 or
656.289, which-that include amounts for supplemental disability benefits due to multiple
jobs, are not eligible to receive reimbursement from the Workers’ Benefit Fund unless they
receive written confirmation from the director made-with-the-prierbefore the disposition or
settlement is witten-approvedal by the Worker’s Compensation Board.-efthe-director.

(a) To receive written confirmation of a proposed disposition or settlement, the insurer
must submit a request to the division. The request for written confirmation Reguests-for

wiritten-approval-of proposed-dispositions-must include:

(A) A copy of the proposed disposition or settlement that specifies the_exact proposed
amount of the proposed contribution to be made from the Workers’ Benefit Fund;

(B) A statement from the insurer indicating how the amount of the contribution was
calculated; and

(C) Any other information required by the director.

(b) The director will not appreve-confirm the disposition for reimbursement if the
proposed contribution exceeds a reasonable projection of that claim’s future liability to
the Workers’ Benefit Fund.

Statutory authority: ORS 656.704, 656.726(4); Statutes implemented: ORS656.210, 656.704, and 656.726(4)

Hist: Amended 12-1-2009 as WCD Admin. Order 09-057, eff. 1-1-2010
See also the Index to Rule History: http://www.cbs.state.or.us/wcd/policy/rules/436_history.pdf.

436-060-0510 Reimbursement of Permanent Total Disability Benefits from the Workers’
Benefit Fund

(1) General.

The insurer may request reimbursement of permanent total disability benefits paid after the
date of the notice of closure under ORS 656.206(6)(a).

(2) Requirements for requests-.
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Requests for reimbursement must be filed within one year of the mailing date of the final
order upholding the notice of closure and include:

(a) Sufficient information to identify the insurer and the injured worker;

(b) The net dollar amount of permanent total disability benefits paid (“Net dollar amount”
means the total compensation paid less any recoveries, including, but not limited to, third
party recovery or amounts reimbursable from the Retroactive Program or Reopened
Claims Program.); and

(c) A statement certifying that payment has been made.
(3)_Monies due under Retroactive or Reopened Claims Programs.

If any of the monies are due under the Retroactive Program or Reopened Claims Program,
any reimbursement request must be submitted under OAR 436-075 or OAR 436-045,
respectively.

Statutory authority: ORS 656.726; Statutes implemented: ORS 656.206, 656.605
Hist: Amended 12-1-2009 as WCD Admin. Order 09-057, eff. 1-1-2010
See also the Index to Rule History: http://www.cbs.state.or.us/wcd/policy/rules/436_history.pdf.
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ORDER NO. XX-XXX
DEPARTMENT OF CONSUMER AND BUSINESS SERVICES

WORKERS’ COMPENSATION DIVISION
DRAFT Proposed CLAIMS ADMINISTRATION

436-060-0017

APPENDIX “A”
Matrix for Assessing Penalties

VIOLATION NUMBER

436-060-0155

Matrix for Assessing Penalties
VIOLATION NUMBER

1 2 3 4 5+
NUMBER OF
DAYS LATE
1-7 $0 $100 $250 $500 $1,000
8-14 $100 $250 $500 $1,000 $1,000
15-21 $250 $500 $1,000 $1,000 $1,000
22+ $500 $1,000 $1,000 $1,000 $1,000
APPENDIX “B”

1 2 3 4

NUMBER OF DAYS
LATE

1-2 0% 10% 20% 25%

3-7 5% 15% 25%

8-14 10% 20% 25%

15-21 15% 25%

22 + 25%

1 2 4
CATEGORY
EI mely] 'I"E'g sHClaim $.1g|g each $4 ;I5 each $2 5|Q each 33 5|Q each
Notice-of Closure-Issued $100 each $175 each $250 each $350 each
el olati e e e
Accept/Deny-Timely $100 each $175 each $350 each $700 each
olati olati olati olati
Ist-Payment Timely $100 each $175 each $350 each $700 each
olati olati olati olati
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ORDER NO. XX-XXX
DEPARTMENT OF CONSUMER AND BUSINESS SERVICES
WORKERS’ COMPENSATION DIVISION
DRAFT Proposed CLAIMS ADMINISTRATION

APPENDIX “BC”
436-060-0400 Matrix for Assessing Penalties

SETTLEMENT PROCEEDS ALLOCATED TO
SEAIMANTWORKER/ATTORNEY

NUMBER OF DAYS LATE | PENALTY ASSESSMENTS
AND ATTORNEY FEES

1-2 5%

3-7 10%
8-14 15%
15-30 20%
31+ 25%
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