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OREGON ADMINISTRATIVE RULES

CHAPTER 436, DIVISION 085
Summary of changes effective Jan. 1, 2020:

· Repealed rule 0001 described the director’s authority under ORS 656.726; the statute is sufficient without the rule.

· Repealed rule 0002 included a statement of purpose that has been paraphrased in rule 0003.

· Amended rule 0003:

· Removes the effective date; each rule is subject to its own effective date, and that date is included in the history line below the rule;

· Includes a statement of purpose moved in and paraphrased from rule 0002; and 

· Includes other minor revisions to enhance clarity.

· Amended rule 0005 has streamlined definitions that better reflect the terms used in the rule division; substantive provisions have been moved to rule 0015.

· Amended rule 0008 includes plain-language revisions to enhance clarity.

· Adopted (new) rule 0015 includes substantive provisions relevant to the determination of assessable earned premium for insurers, moved in from rule 0005.

· Amended rule 0025:

· Requires that the insurer’s premium assessment report be signed by the person who prepares the report; and

· Includes plain-language revisions to enhance clarity. 
· Amended rule 0030:

· Requires an authorized representative of the self-insured employer or group to certify that the payroll and assessment quarterly report is true and accurate;

· Changes the basis for premium assessments on self-insured employers and self-insured employer groups. Assessments are currently based on the lowest rates filed by a single insurer. The revised method bases assessments on the manual rates developed by the National Council on Compensation Insurance, modified by a multiplier determined by the director. Under the revised method, the multiplier for a fiscal year will be no greater than the average of all loss cost multipliers filed with the Division of Financial Regulation in the preceding fiscal year, weighted by market share. In determining the multiplier, the director could consider factors including, but not limited to, the net difference between the maximum multiplier possible and the multiplier used in the preceding fiscal year. Assessments collected under this division are deposited in the Consumer and Business Services Fund, which funds the operations of the Workers’ Compensation Division and the Workers’ Compensation Board, as well as a portion of Oregon-OSHA, the Division of Financial Regulation, and other parts of the Department of Consumer and Business Services that support these operations. The Consumer and Business Services Fund is separate from the Workers’ Benefit Fund, the latter of which funds a number of programs that provide direct services to injured workers and is funded through a payroll tax;

· Provides that the optional one-year retrospective rating plan for self-insured employers will be developed by the Division of Financial Regulation;

· Includes a reference to the National Council on Compensation Insurance’s Experience Rating Plan Manual - 2003 Edition, and explains that this publication is available for review in the Workers’ Compensation Division’s Salem, Oregon office; and

· Clarifies that if the director waives a self-insured employer’s premium assessment reporting requirement because the self-insured employer has not had Oregon payroll for four consecutive quarters, the waiver will remain in effect until the self-insured employer has Oregon payroll.
· Amended rule 0035 includes plain-language revisions to enhance clarity.
· Amended rule 0060 implements House Bill 2087 (2019), which raised the limits for certain civil penalty maximums; references to specific dollar amounts are replaced by a reference to ORS 656.745(2).

436-085-0001
Authority for Rules (repealed)
Stat. Auth.: ORS 656
Stats. Implemented: ORS 656.612, 656.614, 656.726

Hist: Amended 3/23/05 as WCD Admin. Order 05-054, eff. 4/1/05
Repealed 12/17/19 as WCD Admin. Order 19-058, eff. 1/1/20
436-085-0002
Purpose (repealed)
Stat. Auth.: ORS 656
Stats. Implemented: ORS 656.612, 656.614

Hist: Amended 3/23/05 as WCD Admin. Order 05-054, eff. 4/1/05
Repealed 12/17/19 as WCD Admin. Order 19-058, eff. 1/1/20
436-085-0003
Purpose and Applicability
(1) These rules carry out the workers’ compensation law related to the development and collection of assessments from insurers, self-insured employers, and self-insured employer groups.
(2) These rules apply to assessments paid by insurers, self-insured employers, and self-insured employer groups under ORS 656.612 and 656.614.
(3) The director may waive procedural rules as justice requires, unless otherwise obligated by statute.
Stat. Auth.: 656.726(4)
Stats. Implemented: ORS 656.612, 656.614

Hist: Amended 12/17/19 as Admin. Order 19-058, eff. 1/1/20

See also the Index to Rule History: https://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.
436-085-0005
Definitions

Unless a term is defined elsewhere in these rules, the definitions of ORS chapter 656 are incorporated by reference and made a part of these rules. For the purpose of these rules, unless the context requires otherwise:

(1) "Assessable earned premium" means the amount of earned premium that is subject to premium assessment.
(2) "Board" means the Workers’ Compensation Board and includes its Hearings Division.
(3) "Director" means the director of the Department of Consumer and Business Services or the director’s designee.

(4) "Earned premium" means the total amount of workers’ compensation insurance premium earned by an insurer before any modification for premium assessment purposes. 
(5) "Exempted earned premium" means premium earned on:

(a) Insurance under the jurisdiction of the federal government, including the Longshore and Harbor Workers’ Compensation Act, Federal Employers Liability Act, and Jones Act; and
(b) Employer liability increased limits premium that would be reported on Statutory Page 14 (Business in the State of Oregon), column 2, line 16 of the insurer’s annual statement under OAR 836-011-0000. 
(6) "Insurer" means the State Accident Insurance Fund Corporation or an insurer authorized under ORS chapter 731 to transact workers’ compensation insurance in this state.

(7) "Premium assessments" means moneys due the director under ORS 656.612 and 656.614.

(8) "Self-Insured employer" means an employer that has been certified under ORS 656.430 as having met the qualifications of a self-insured employer set out by ORS 656.407.

(9) "Self-Insured employer group" means five or more employers certified under ORS 656.430 as having met the qualifications of a self-insured employer set out by ORS 656.407 and OAR 436-050-0260 through 436-050-0340.

Stat. Auth.: ORS 656.612, 656.726
Stats. Implemented: ORS 656.612, 656.614
Hist: Amended 12/17/19 as Admin. Order 19-058, eff. 1/1/20

See also the Index to Rule History: https://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.
436-085-0008
Administrative Review

(1) Any party that disagrees with a proposed order or proposed assessment of civil penalty issued by the director under these rules may request a hearing by the board under ORS 656.740. To request a hearing, the party must:
(a) Mail or deliver a written request to the Workers' Compensation Division within 60 days of the mailing date of the proposed order or assessment; and
(b) Specify, in the request, the reasons why the party disagrees with the proposed order or assessment.
(2) Any party that disagrees with an action taken under these rules, other than as described in section (1) of this rule, may request a hearing as provided under OAR 436-001-0019 by filing a request within 30 days of the mailing date of the notice of action. OAR 436-001 applies to the hearing.

Stat. Auth.: 656.726(4)

Stats. Implemented: ORS 656.704, 656.735, 656.740, 656.745

Hist: Amended 10/19/05 as WCD Admin. Order 05-067, eff. 1/2/06
Amended 12/17/19 as Admin. Order 19-058, eff. 1/1/20

See also the Index to Rule History: https://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.
436-085-0015
Premium Assessment; Determination of Assessable Premium: Insurers
(1) For the purpose of these rules, "direct earned premium," as used in ORS 656.612 means "assessable earned premium."
(2) Assessable earned premium must be calculated by making the following modifications to earned premium:
(a) Subtracting exempted earned premium. The amount of exempted earned premium subtracted must be determined on a direct basis prior to reinsurance transactions; and
(b) Adding large deductible premium credits or modifications.
(3) Earned premium must be calculated in the same manner as direct premiums earned, as reported on Statutory Page 14 (Business in the State of Oregon), column 2, line 16 of the insurer’s annual statement under OAR 836-011-0000. Earned premium:
(a) Excludes reinsurance accepted and is without deduction of reinsurance ceded;

(b) Excludes large deductible credits or modifications;

(c) Includes experience rating, premium discounts, retrospective rating, audit premiums, foreign terrorism premiums, domestic terrorism and catastrophic premiums, and other individual risk rating adjustments; and
(d) Excludes deposit premiums.
Stat. Auth.: 656.612, 656.726(4)

Stats. Implemented: ORS 656.612

Hist: Adopted 12/17/19 as Admin. Order 19-058, eff. 1/1/20
436-085-0025
Premium Assessment; Manner and Intervals for Reporting and Payments: Insurers

(1) Insurers must report and pay premium assessments using a completed Form 910, “Workers’ Compensation Insurer Premium Assessment Report.” The report must be signed by the person who prepares the report.
(2) An insurer must report and pay premium assessment based on the insurer’s assessable earned premium and the premium assessment rate in effect under OAR 440-045 no later than:

(a) November 15, for the quarter ending September 30;

(b) February 15, for the quarter ending December 31;
(c) May 15, for the quarter ending March 31; and

(d) August 15, for the quarter ending June 30.
(3) The director may allow an insurer to report and pay premium assessments annually when the insurer’s annual premium assessment has been less than $1,000 for at least two consecutive years.
(a) An eligible insurer under this section may choose to:
(A) Continue reporting and paying quarterly; or 
(B) Revert to reporting and paying quarterly after having reported and paid annually for at least one year.
(b) The insurer must notify the director of its choice in writing before the first quarter’s premium assessment due date. An insurer’s reporting and payment frequency remains in effect for the full calendar year and cannot be changed mid-year.
(4) The director may waive an insurer’s reporting requirement after confirming that the insurer has had no earned premium for at least four consecutive quarters. A waiver remains in effect until premium is earned.
(5) Assessable earned premium reported by insurers is final except for corrections made as a result of audits by the director, examinations by the Division of Financial Regulation or insurance regulator of the insurer’s state of domicile, or detection of a clerical error by the insurer. All such corrections will be made at the premium assessment rate in effect for the year being corrected.
(6) Each insurer, including each insurer operating within an insurer group, must report and pay premium assessment using a separate Form 910 and check.
(7) The insurer must maintain sufficient documentation for the director to verify the amount of assessable earned premium reported to the director and any adjustments or corrections. 

Stat. Auth.: 656.612, 656.726(4)
Stats. Implemented: ORS 656.612

Hist: Amended 5/16/11 as WCD Admin. Order 11-053, eff. 7/1/11
Amended 12/17/19 as Admin. Order 19-058, eff. 1/1/20
See also the Index to Rule History: https://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.
436-085-0030
Premium Assessment; Manner and Intervals for Payments; Experience Rating Modification Factors: Self-Insured Employers and Self-Insured Employer Groups

(1) As used in this rule, the term "self-insured employers" includes self-insured employer groups.

(2) Self-insured employers must report and pay premium assessments using a completed Form 900, “Payroll and Assessment Quarterly Report - Retrospective rating plan,” or Form 937, “Payroll and Assessment Quarterly Report - Normal plan.” The report must be certified to be true and accurate by an authorized representative of the self-insured employer.
(3) For premium assessment purposes, the premium of all self-insured employers will be calculated using rates developed by the director. The rates for each fiscal year will be developed by applying a multiplier determined by the director to the manual rates published by the National Council on Compensation Insurance effective and published by April 1 of the previous fiscal year.
(a) The multiplier will be no greater than the average of all loss cost multipliers filed with the Division of Financial Regulation effective and filed by April 1 of the previous fiscal year, weighted by market share.

(b) For the purpose of determining the multiplier, the director may consider factors including, but not limited to, the net difference between the maximum multiplier possible under subsection (a) of this section and the modifier used in the preceding fiscal year.
(4) Self-insured employers may choose to have their premium calculated using either:
(a) The normal method of calculation, which is manual premium modified by experience rating and premium discount; or
(b) A one-year retrospective rating plan developed by the Division of Financial Regulation and approved by the director. However, any employer becoming self-insured after July 1 may not choose a retrospective rating plan for that fiscal year.
(5) On or before May 31 of each year, the director will issue a bulletin notifying all self-insured employers of the premium rates and retrospective rating plans to be used in the fiscal year beginning July 1.
(6) On or before July 1 of each year, a self-insured employer may change its current method of premium calculation by submitting written notification of its choice to the director. Once chosen, the method may not be changed for that fiscal year and remains in effect until the self-insured employer chooses to change the method.
(7) A self-insured employer must use the normal method of premium calculation unless it has notified the director that it chooses to use a one-year retrospective rating plan.
(8) A self-insured employer must report and pay premium assessment based on the self-insured employer’s premium and the premium assessment rate in effect under OAR 440-045 no later than:

(a) October 31, for the quarter ending September 30;

(b) January 31, for the quarter ending December 31;

(c) April 30, for the quarter ending March 31; and

(d) July 31, for the quarter ending June 30.
(9) Premium assessment for a self-insured employer that has chosen to have its premium calculated using a retrospective rating plan must be based on 80 percent of the self-insured employer’s assessable premium until adjusted by retrospective rating. 
(10) All premium adjustments resulting from retrospective rating plans or payroll audits must be made using the premium assessment rate or rates in effect for the period being adjusted.
(11) When retrospective rating adjustments are made to periods where more than one assessment rate applied, the adjusted premium will be prorated in direct proportion to the self-insured employer’s assessable premium for each period. Total premium assessment due for the entire period will be adjusted on the same basis.
(12) The director will determine an experience rating modification factor for each self-insured employer.
(a) The director will calculate experience rating modification factors using the method provided by the National Council on Compensation Insurance in the Experience Rating Plan Manual - 2003 Edition, except that the director will use only Oregon claims and payroll exposure, and will assign a policy period of July 1 through the following June 30. A copy of the Experience Rating Plan Manual - 2003 Edition is available for review during regular business hours at the Workers’ Compensation Division, 350 Winter St. NE, Salem OR 97301.
(b) The self-insured employer’s authorized claims processing location(s) must provide the director with the loss information necessary to calculate the experience rating modification factor.

(c) If sufficient Oregon experience is not available to calculate an experience rating modification factor based on Oregon experience only, the director will assign the self-insured employer an experience rating modification factor of 1.00.
(d) If payroll information submitted by a self-insured employer is determined to be incorrect, the director may order, or the self-insured employer may request, a revision of experience rating modification factors using that data. Only payroll information reported in the last three calendar years may be corrected. The director will recalculate all experience rating modification factors previously calculated using the incorrect payroll information.

(e) When the director orders an adjustment to the experience rating modification factor for a particular policy period, the adjustment will be applied retroactively to the beginning of the period. Any resulting increase in the assessment is payable on demand. Any resulting decrease may be applied against the next quarterly assessment payment.
(13) The director may waive a self-insured employer’s reporting requirement on the self-insured employer’s request after confirming that the self-insured employer has had no Oregon payroll for four consecutive quarters. The waiver will remain in effect until the self-insured employer has Oregon payroll.
Stat. Auth.: : ORS 656.612, 656.726
Stats. Implemented: ORS 656.612, 656.614

Hist: Amended 5/16/11 as WCD Admin. Order 11-053, eff. 7/1/11
Amended 12/17/19 as Admin. Order 19-058, eff. 1/1/20
See also the Index to Rule History: https://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.
436-085-0035
Audits

The director will monitor and conduct periodic audits of insurers, self-insured employers, and self-insured employer groups to ensure compliance with these rules.
Stat. Auth.: ORS 656.726
Stats. Implemented: 656.726

Hist: Amended 3/23/05 as WCD Admin. Order 05-054, eff. 4/1/05
Amended 12/17/19 as Admin. Order 19-058, eff. 1/1/20
See also the Index to Rule History: https://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.
436-085-0060
Assessment of Civil Penalties

The director may assess a civil penalty under ORS 656.745(2) against an insurer, self-insured employer, or self-insured employer group that violates ORS chapter 656, OAR 436-085, or an order of the director.
Stat. Auth.: ORS 656.726(4)

Stats. Implemented: ORS 656.745

Hist: Amended 3/23/05 as WCD Admin. Order 05-054, eff. 4/1/05

Amended 12/17/19 as Admin. Order 19-066, eff. 1/1/20

See also the Index to Rule History: https://wcd.oregon.gov/laws/Documents/Rule_history/436_history.pdf.
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