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436-001-0003  Purpose and Applicability of these Rules

(1) Rules related to rulemaking.

OAR 436-001-0005 through 436-001-0009 establish
supplemental procedures for rulemaking under ORS chapter
183 and apply to all division rulemaking on or after the date the
rules are effective.

(2) Rules related to hearings.

OAR 436-001-0019 through 436-001-0296 establish
supplemental procedures for hearings on matters within the
director’s jurisdiction.

(a) In general, the rules of the Workers” Compensation Board
in OAR chapter 438 apply to the conduct of hearings, unless
these rules provide otherwise.

(b) Except for OAR 436-001-0030, these rules do not apply to
hearings requested under ORS 656.740.

(c) These rules do not apply to hearings on reconsideration
orders issued under ORS 656.268.

(d) These rules apply to hearings held on or after the date the
rules are effective.

(3) Rules related to attorney fees.

OAR 436-001-0400 through 436-001-0440 apply to attorney
fees under ORS 656.262(11) and (12), 656.268(6)(c),
656.277(1)(b), 656.383(1), and 656.385(1). These rules apply to
orders issued on or after the date the rules are effective,
regardless of the date the claim was filed or closed.

(4) General provisions.

OAR 436-001-0500 applies to any refund or credit processed
by the director on or after the date the rule is effective,
regardless of the date the payment was received.

(5) Procedural waiver.

The director may waive procedural rules as justice requires,

unless otherwise obligated by statute.

Statutory authority: ORS 656.726(4)

Statutes implemented: ORS 656.262, 656.268, 656.277, 656.383, 656.385, 656.704, ORS
Ic-ihi;stl:sjmended 7/5/22 as WCD Admin. Order 22-061, eff. 9/1/22

436-001-0004  Definitions

(1) Unless a term is defined in these rules or the context
otherwise requires, the definitions of ORS chapter 656 and ORS
183.310 are incorporated by reference and made a part of these
rules.

(2) For the purpose of these rules:

(a) “Administrative law judge” means an administrative law
judge appointed by the Workers’ Compensation Board, as
defined in OAR 438-005-0040.

(b) “Board” means the Workers’ Compensation Board and
includes its Hearings Division.

(c) “Delivered” means physical delivery to the division’s
Salem office during regular business hours.

(d) “Director” means the director of the Department of
Consumer and Business Services or the director’s designee.

436-001-0004
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(e) “Division” means the Workers” Compensation Division of
the Department of Consumer and Business Services.

(F) “Filed” means mailed, faxed, emailed, delivered, or
otherwise submitted to the division in a method allowable under
these rules.

(9) “Final order” means a final, written action of the director.

(h) “Mailed” means addressed to the last known address, with
sufficient postage and placed in the custody of the U.S. Postal
Service.

(i) “Party” refers to a party to the hearing and may include,
but is not limited to, a worker, an employer, an insurer, a self-
insured employer, a managed care organization, a medical
provider, or the division.

(J) “Proposed and final order” means an order subject to
revision by the director that becomes final unless exceptions are
timely filed or the director issues a notice of intent to review the
proposed and final order.

Statutory authority: ORS 656.726(4)
Statutes implemented: ORS 656.704, ORS ch. 183
Hist: Amended 3/11/19 as WCD Admin. Order 19-050, eff. 4/1/19

Rulemaking

436-001-0005  Model Rules for Rulemaking

The Model Rules for Rulemaking, OAR 137-001-0005
through 137-001-0100, in effect on Jan. 1, 2008, adopted by the
Oregon Department of Justice under ORS 183.341, are adopted
as the rules of procedure for rulemaking actions of the Workers’
Compensation Division.

{ED. NOTE: The full text of the Model Rules is available
from the Department of Justice, the division, or on the Oregon
State Archives website at
https://secure.sos.state.or.us/oard/displayDivisionRules.action?s
electedDivision=281.}

Statutory authority: ORS 656.726(4)

Statutes implemented: ORS 183.325 through 183.410

Hist: Amended 3/11/19 as WCD Admin. Order 19-050, eff. 4/1/19

Statutory minor correction (to Model Rules URL) — ORS 183.335(7), (WCD 2-2023) filed
and effective 9/18/23

436-001-0009  Notice of Division Rulemaking

(1) Except when adopting a temporary rule, the division will
give prior public notice of the proposed adoption, amendment,
or repeal of any rule by:

(a) Publishing notice of the proposed rulemaking action in the
Secretary of State’s Oregon Bulletin at least 21 days before the
effective date of the rule;

(b) Notifying interested people and organizations on the
division’s notification lists of proposed rulemaking actions
under ORS 183.335; and

(c) Providing notice to legislators as required by ORS
183.335(15).

(2) A person or organization may elect to receive email or
hard-copy notification of proposed rulemaking actions of the
division.

(a) A person or organization may elect to subscribe to the
division’s email notification service at

436-001-0005
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https://service.govdelivery.com/accountssfORDCBS/subscriber/
new.

(b) A person or organization may elect to receive hard-copy
notification by sending a request in writing, including the
person or organization’s full name and mailing address, to the
following address:

Rules Coordinator
Workers’ Compensation Division
P.O. Box 14480
Salem, OR 97309-0405

Statutory authority: ORS 656.726 (4)
Statutes implemented: ORS 183.335 and 84.022
Hist: Amended 3/11/19 as WCD Admin. Order 19-050, eff. 4/1/19

Hearings

436-001-0019  Requests for Hearing

(1) A request for hearing on a matter within the director’s
jurisdiction must be filed with the division no later than the
filing deadline. Filing deadlines will not be extended except as
provided in section (7) of this rule.

(2) A request for hearing must be in writing. A party may use
the division’s Form 2839, "Workers” Compensation Division
Request for Hearing," available on the division’s website at
http://wcd.oregon.gov/forms/Pages/forms.aspx. A request for
hearing must include the following information, as applicable:

(a) The name, address, and phone number of the party making
the request;

(b) Whether the party making the request is the worker,
insurer, medical provider, employer, any other party, or an
attorney on behalf of a party;

(c) The number of the administrative order being appealed;

(d) The worker’s name, address, and phone number;

(e) The name, address, and phone number of the worker’s
attorney, if any;

(f) The date of injury;

(9) The insurer’s or self-insured employer’s claim number;

(h) The division’s file number; and

(i) The reason for requesting a hearing.

(3) Requests for hearing may be filed in any of the following
ways:

(a) By mail, to the following address:

WCD Hearings

Workers” Compensation Division

P.O. Box 14480

Salem, OR 97309-0405

(b) By hand-delivery, to the following address:

WCD Hearings

350 Winter Street NE, 2™ floor

Salem, OR 97301

(c) By fax, to 503-947-7511, if the document transmitted
indicates that it has been delivered by fax, is sent to the correct
fax number, and indicates the date the document was sent.

436-001-0019
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(d) By email, to wcd.hearings@dcbs.oregon.gov. If the request
for hearing is an attachment to the email, it must be in a format
that Microsoft Word 2010® (.docx, .doc, .txt, .rtf) or Adobe
Reader® (.pdf) can open. Image formats that can be viewed in
Internet Explorer® (.tif, .jpg) are also acceptable.

(e) By using the online form, available on the division’s
website at https://wcd.oregon.gov/forms/pages/request-for-
hearing.aspx.

(4) The requesting party must send a copy of the request to all
known parties and their legal representatives, if any.

(5) Timeliness of requests for hearing will be determined
under OAR 436-001-0027.

(6) The director will refer timely requests for hearing to the
board for a hearing before an administrative law judge. The
director may withdraw a matter that has been referred if the
matter is not appropriate for hearing at that time.

(7) The director will deny requests for hearing that are filed
after the filing deadline. The requesting party may request a
limited hearing on the denial of the request for hearing within
30 days after the mailing date of the denial. The request must be
filed with the division. At the limited hearing, the
administrative law judge may consider only whether:

(a) The denied request for hearing was filed timely; or

(b) Good cause existed that prevented the party from timely
requesting a hearing on the merits. For the purpose of this rule,
"good cause" includes, but is not limited to, mistake,
inadvertence, surprise, or excusable neglect.

Statutory authority: ORS 656.726(4) and ORS 84.013

Statutes implemented: ORS 656.704

Hist: Amended 3/14/18 as WCD Admin. Order 18-052, eff. 4/1/18

Statutory minor correction (to DCBS email address) — ORS 183.335(7), (WCD 12-2021)
filed and effective 10/27/21

Statutory minor correction (to hearing request URL) — ORS 183.335(7), (WCD 5-2022)
filed and effective 6/14/22

436-001-0023  Other Filings and Submissions
(1) Except as provided in section (3) of this rule, any filing,
motion, request, document, or correspondence filed or

submitted in a matter within the director’s jurisdiction must be
filed or submitted:

(a) To the division before the dispute is referred to the board;

(b) To the administrative law judge after the dispute is referred
to the board but before the administrative law judge issues a
proposed and final order; and

(c) To the division after the administrative law judge issues a
proposed and final order, unless it is a request for correction of
errors in the proposed and final order under OAR 436-001-
0246(7).

(2) A copy of any filing, motion, request, document, or
correspondence must be sent to the other parties, or their legal
representatives, at the same time it is filed or submitted to the
division or administrative law judge.

(3) A party must notify the division and the other parties of
any changes in the party’s mailing address or legal
representation.

Statutory authority: ORS 656.726(4)
Statutes implemented: ORS 656.704

436-001-0023

Page 3

Hist: Amended 11/16/12 as WCD Admin. Order 12-060, eff. 12/28/12

436-001-0027  Timeliness; Calculation of Time
(1) Timeliness of any document required by these rules to be
filed or submitted to the division is determined as follows:

(a) If adocument is mailed, it will be considered filed on the
date it is postmarked.

(b) If a document is faxed or emailed, it must be received by
the division by 11:59 p.m. Pacific Time to be considered filed
on that date.

(c) If a document is delivered, it must be delivered during
regular business hours to be considered filed on that date.

(2) The date and time of receipt for electronic filings is
determined under ORS 84.043.

(3) Time periods allowed for a filing or submission to the
division are calculated in calendar days. The first day is not
included. The last day is included unless it is a Saturday,
Sunday, or legal holiday. In that case, the period runs until the
end of the next day that is not a Saturday, Sunday, or legal
holiday. Legal holidays are those listed in ORS 187.010 and
187.020.

Statutory authority: ORS 656.726(4)

Statutes implemented: ORS 656.704

Hist: Amended 3/11/19 as WCD Admin. Order 19-050, eff. 4/1/19

436-001-0030
Division

(1) In any hearing, the director may request to:

(a) Receive notice of all matters;

(b) Receive copies of all documents; and

(c) Present evidence, testimony, and argument.

(2) The director may appear in a matter by filing an entry of
appearance. The director may be represented by an agency
representative, assistant attorney general, or special assistant
attorney general as authorized by the Department of Justice. If
the director enters an appearance, all notices and documents in
the hearing must be provided to the director’s representative.

(a) An agency representative may represent the director in
hearings held before the administrative law judges of the board
to determine the correctness of:

(A) An order under ORS 656.052 declaring a person to be a
noncomplying employer ("NCE Orders");

(B) A nonsubijectivity determination under ORS 656.052
declaring either that a person is not a subject employer or is not
a subject worker ("NSD Orders™);

(C) An order assessing a civil penalty under ORS 656.735,
656.740, or 656.745(2);

(D) An order under ORS 656.745(1) assessing a civil penalty
against an employer or insurer with prior written consent of the
Attorney-in-Charge of the Business Activities Section of the
Department of Justice; and

(E) An order under ORS 656.254(2) imposing sanctions to
enforce medical reporting requirements.

(b) In cases assigned to lay representatives in accordance with
subsection (a), above:

Role of the Workers’ Compensation

436-001-0030
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(A) Lay representatives are authorized to handle all settlement
negotiations related to proposed NCE Orders, NSD Orders, and
civil penalty or forfeiture orders. All settlement documents will
be reviewed for legal sufficiency by the Department of Justice
unless they conform to a form settlement document approved
by the Attorney-in-Charge of the Business Activities Section.
All settlement documents submitted to the Department of
Justice will be accompanied by the original proposed order and
any subsequent orders issued by the division.

(B) If the division issues a worker nonsubjectivity denial
instead of referring the claim to the assigned claims agent, the
division's lay representative(s) may handle settlement
negotiations resulting from that worker nonsubjectivity denial.
Once a request for hearing has been filed contesting that worker
nonsubjectivity denial, the lay representative(s) have seven
calendar days within which to finalize any pending settlement
negotiations and must coordinate settlement discussions with
the assigned assistant attorney general or special assistant
attorney general, who will assume representation on the case.
The assistant attorney general or special assistant attorney
general assigned to the case may extend the seven-day time
period by authorizing the lay representative(s) to continue
settlement negotiations. All settlement documents will be
reviewed for legal sufficiency by the attorney assigned to the
case before submission to an administrative law judge.

(c) Notwithstanding subsections (a) or (b) above, and under
ORS 656.704, the Department of Justice will represent the
division in all matters pertaining to a claim.

(3) The administrative law judge must not allow an agency
representative appearing under section (2) of this rule to present
legal argument as defined by this rule.

(a) "Legal argument” includes arguments on:

(A) The jurisdiction of the agency to hear the contested case;

(B) The constitutionality of a statute or rule or the application
of a constitutional requirement to an agency; and

(C) The application of court precedent to the facts of the
particular contested case proceeding.

(b) "Legal argument" does not include presentation of
motions, evidence, examination and cross-examination of
witnesses, or presentation of factual arguments or arguments
on:

(A) The application of the statutes or rules to the facts in the
contested case;

(B) Comparison of prior actions of the agency in handling
similar situations;

(C) The literal meaning of the statutes or rules directly
applicable to the issues in the contested case;

(D) The admissibility of evidence; and

(E) The correctness of procedures being followed in the
contested case hearing.

(4) If the administrative law judge determines that statements
or objections made by an agency representative appearing under
section (2) involve legal argument as defined in this rule, the
administrative law judge must provide reasonable opportunity

436-001-0170
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for the agency representative to consult the Attorney General
and permit the Attorney General to present argument at the
hearing or to file written legal argument within a reasonable
time after conclusion of the hearing.

(5) An agency representative appearing under section (2) must
read and be familiar with the Code of Conduct for Non-
Attorney Representatives at Administrative Hearings dated June
1, 2011, as amended Oct. 1, 2011, which is maintained by the
Oregon Department of Justice and available on its website at
https://www.doj.state.or.us/wp-
content/uploads/2017/06/code_of conduct_oah_contested.pdf.

Statutory authority: ORS 183.452, 656.704, 656.726(4)

Statutes implemented: ORS 180.220(2), 180.235, 183.452, and 656.704
Hist: Amended 3/14/18 as WCD Admin. Order 18-052, eff. 4/1/18

SMC (repeal of ORS 656.750)— ORS 183.335(7), filed and effective 6/18/24

436-001-0170
Law Judge

(1) The administrative law judge may conduct the hearing in
any manner consistent with these rules that will achieve
substantial justice.

(2) Unless provided otherwise by statute or rule and except as
stated in section (3) of this rule, any order issued by an
administrative law judge regarding a matter within the
director’s jurisdiction is a proposed and final order subject to
review by the director under OAR 436-001-0246.

(3) When appropriate, the administrative law judge may issue
an interim order. An interim order is not subject to review by
the director under OAR 436-001-0246.

(4) The administrative law judge may dismiss requests for
hearing as provided in OAR 436-001-0296.

(5) When appropriate, the administrative law judge may
remand a dispute to the director for further administrative
action.

(6) The administrative law judge may consolidate matters in
which there are common parties or common issues of law or
fact.

(7) The administrative law judge may separate matters to
promote efficient disposition of the matters.

(8) Consolidation of matters under section (6) of this rule or
under ORS 656.704(3)(c) is only for the purpose of hearing.
The administrative law judge must issue a separate order for
matters other than those concerning a claim.

(9) On the motion of a party, the division, or the administrative
law judge, the administrative law judge may continue a hearing
to allow the presentation of oral or written legal argument by
the Department of Justice.

(10) The administrative law judge may send the division a
written question regarding which rules or statutes apply to a
matter, or regarding the division’s interpretation of the rules and
statutes. If the administrative law judge sends such a question,
the administrative law judge must provide a written summary of
the context in which the question arises, provide a reasonable
time for the division to respond, and send a copy to all parties.

Statutory authority: ORS 656.726(4)
Statutes implemented: ORS 656.704
Hist: Amended 3/14/18 as WCD Admin. Order 18-052, eff. 4/1/18

Duties and Powers of the Administrative

436-001-0170
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436-001-0225  Scope of Review/Limitations on the Record

(1) Except for the matters listed in sections (2) and (3) of this
rule and unless otherwise provided by statute or administrative
rule:

(a) The administrative law judge reviews all matters within the
director’s jurisdiction de novo; and

(b) New evidence may be admitted and considered.

(2) In medical service and medical treatment disputes under
ORS 656.245, 656.247(3)(a), and 656.327, and managed care
disputes under ORS 656.260(16), the administrative law judge
may modify the director’s order only if it is not supported by
substantial evidence in the record or if it reflects an error of law.
New evidence or issues may not be admitted or considered.

(3) In vocational assistance disputes under ORS 656.340, new
evidence may be admitted and considered. Under ORS
656.340(16), the administrative law judge may modify the
director’s order only if it:

(a) Violates a statute or rule;
(b) Exceeds the director’s statutory authority;
(c) Was made upon unlawful procedure; or

(d) Was characterized by abuse of discretion or clearly
unwarranted exercise of discretion.
Statutory authority: ORS 656.726(4)
Statutes implemented: ORS 656.245, 656.247, 656.260, 656.327, 656.340, 656.704
Hist: Amended 3/14/18 as WCD Admin. Order 18-052, eff. 4/1/18
436-001-0240  The Record

(1) Not more than 30 days after referring a request for hearing
to the board, the division will provide the parties and the
administrative law judge with copies of all documents in the
director’s record.

(2) Not less than 28 days before the hearing, or within seven
days of receipt of the director’s record, whichever is later, the
insurer or self-insured employer must provide the other parties
legible copies of all documents, from the director’s record, that
the insurer or self-insured employer will rely on at hearing. The
documents must be numbered and indexed as provided in OAR
438-007-0018(1).

(3) Not less than 14 days before the hearing, or within seven
days of receipt of the insurer’s or self-insured employer’s
documents and index, whichever is later, the other parties must
provide legible copies of any additional documents, from the
director’s record, that they will rely on at hearing. The
documents must be numbered and indexed as provided in OAR
438-007-0018(2).

(4) The parties may include with their documents and indexes
documents that are not included in the director’s record only if
new evidence is allowed under OAR 436-001-0225.

(5) Before or at the hearing, the parties must submit their
documents and indexes to the administrative law judge as
provided in OAR 438-007-0018 or as otherwise required by the
administrative law judge.

Statutory authority: ORS 656.726(4)
Statutes implemented: ORS 656.704
Hist: Amended 3/11/19 as WCD Admin. Order 19-050, eff. 4/1/19

436-001-0225
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436-001-0246  Proposed and Final Orders - Exceptions,
Correction, Director Review

(1) Under ORS 656.704(2)(a), a party must seek director
review of a proposed and final order before petitioning for
judicial review under ORS 183.482.

(2) The parties or the division may initiate director review of a
proposed and final order by filing exceptions as follows:

(a) Written exceptions, including any argument, must be filed
with the division within 30 days of the mailing date of the
proposed and final order.

(b) A written response to the exceptions must be filed within
20 days of the date the exceptions were filed.

(c) A written reply to the response, if any, must be filed within
10 days of the date the response was filed.

(d) Exceptions, responses, and replies may be filed in any of
the following ways:

(A) By mail, to the following address:

WCD Hearings

Workers’ Compensation Division
P.O. Box 14480

Salem, OR 97309-0405

(B) By hand-delivery, to the following address:

WCD Hearings
350 Winter Street NE, 2" floor
Salem, OR 97301

(C) By fax, to 503-947-7511, if the document transmitted
indicates that it has been delivered by fax, is sent to the correct
fax number, and indicates the date the document was sent.

(D) By email, to wcd.hearings@dcbs.oregon.gov. If the
exception, response, or reply is in an attachment to the email,
the attachment must be in a format that Microsoft Word 2010®
(.docx, .doc, .txt, .rtf) or Adobe Reader® (.pdf) can open. Image
formats that can be viewed in Internet Explorer® (.tif, .jpg) are
also acceptable.

(3) The director may extend the time period for a party to file a
response, reply, or argument upon the party’s written request
that explains the need for the delay or on the director’s own
motion. The time period for filing exceptions may not be
extended.

(4) If exceptions are timely filed, the director may issue a final
order or an amended proposed and final order, request the
administrative law judge to hold further hearing, or remand the
matter for further administrative action.

(5) Within 30 days of the mailing date of the proposed and
final order, the director may issue a notice of intent to review
the proposed and final order, even if no exceptions are filed.

(6) All proposed and final orders must contain language
notifying the parties of their right to file exceptions, how to file,
and the time frames.

(7) The administrative law judge may withdraw a proposed
and final order for correction of errors within 10 calendar days
of the mailing date of the order. The time for filing exceptions

436-001-0246
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begins on the date the corrected proposed and final order is
mailed.

(8) If no exceptions are timely filed or if no notice of intent to
review is issued, the proposed and final order will become final
30 days after the mailing date of the order.

(9) Any requests for review or requests for reconsideration of a
proposed and final order filed with the board or administrative
law judge within 30 days of the mailing date of the order will
be forwarded to the director and treated as timely exceptions
under this rule.

Statutory authority: ORS 656.726(4)

Statutes implemented: ORS 656.704

Hist: Amended 3/14/18 as WCD Admin. Order 18-052, eff. 4/1/18

Statutory minor correction (to DCBS email address) — ORS 183.335(7), (WCD 13-2021)
filed and effective 10/27/21

436-001-0252
Review

The director may stay director review, administrative review,
or referral of a matter if there is another pending matter
concerning a claim that may affect the outcome of the matter
within the director’s jurisdiction.

Statutory authority: ORS 656.726(4)
Statutes implemented: ORS 656.704
Hist: Amended 3/14/18 as WCD Admin. Order 18-052, eff. 4/1/18

436-001-0259  Ex Parte Communication

An ex parte communication is an oral or written
communication to the director during director review of the
matter not made in the presence of all parties to the dispute,
concerning a fact in issue, but does not include communication
from division staff or the Department of Justice about legal
issues or facts in the record. Ex parte communications received
during director review will be promptly disclosed to all parties,
and the parties will be allowed a reasonable opportunity to
respond.

Statutory authority: ORS 656.726(4)
Statutes implemented: ORS 656.704, OL 2005 ch 26
Hist: Amended 12/10/15 as WCD Admin. Order15-065, eff. 1/1/16

436-001-0296  Settlements and Dismissals

(1) If, after a request for hearing is filed but before a proposed
and final order is issued, an agreement under ORS 656.236 or
656.289(4) is approved that resolves all issues in the matter
within the director’s jurisdiction, the administrative law judge
may issue a proposed and final order dismissing the request for
hearing.

(2) If, after a request for hearing is filed but before a proposed
and final order is issued, the parties reach agreement on all
issues in the matter within the director’s jurisdiction, the
administrative law judge may issue a proposed and final order
approving the agreement and dismissing the request for hearing.

(3) If the matter within the director’s jurisdiction is
consolidated with matters concerning a claim and the parties
reach agreement on all issues in the matter within the director’s
jurisdiction before issuance of a proposed and final order, the
administrative law judge may issue a proposed and final order
approving the agreement and dismissing the request for hearing.

(4) Notwithstanding OAR 436-001-0170(2), the administrative
law judge may issue a final order of dismissal when the

Stay of Director and Administrative

436-001-0252

Page 6

requesting party withdraws the request for hearing and no
cross-request for hearing has been filed.

Statutory authority: ORS 656.726(4)
Statutes implemented: ORS 656.704
Hist: Amended 3/14/18 as WCD Admin. Order 18-052, eff. 4/1/18

Attorney Fees

436-001-0400
Attorney Fees

In addition to the specific provisions in OAR 436-001-0410
through 436-001-0440, the following provisions apply to
attorney fees:

(1) The attorney must file with the director a signed attorney
retainer agreement.

(2) In cases in which time devoted is required to be considered
in determining the amount of the fee:

(a) The attorney should submit a statement of the number of
hours spent on the case.

(b) The director may request the attorney to submit additional
information to support or clarify the statement of hours.

(c) If the attorney does not submit a statement of hours or
other information requested by the director before an order is
issued, the director will presume the attorney spent one to two
hours on the case.

(3) In cases in which a reasonable fee is to be determined, the
director may consider the following factors:

(a) The time devoted to the case for legal services.

(b) The complexity of the issue(s) involved.

(c) The value of the interest involved.

(d) The skill of the attorneys.

(e) The nature of the proceedings.

(f) The benefit secured for the represented party.

(9) The risk in a particular case that an attorney’s efforts may
go uncompensated and the contingent nature of the practice.

(h) The assertion of frivolous issues or defenses.

Statutory authority: ORS 656.385(1), 656.726(4)
Statutes implemented: ORS 656.262, 656.277, 656.383, and 656.385
Hist: Amended 7/5/22 as WCD Admin. Order 22-061, eff. 9/1/22

436-001-0410  Attorney Fees Under ORS 656.385(1)
(Medical and Vocational Disputes)

(1) In cases in which the director or administrative law judge
orders a fee to be paid under ORS 656.385(1):

(a) The fee must fall within the ranges of the matrix in
subsection (d), unless extraordinary circumstances are shown or
the parties otherwise agree.

(b) Extraordinary circumstances are not established merely by
exceeding eight hours or a benefit of $6,000.

(c) The matrix in subsection (d) shows the maximum fee and
fee ranges as percentages of the maximum fee under ORS
656.385(1), as adjusted annually by the same percentage
increase, if any, to the average weekly wage defined in ORS
656.211. Before July 1 of each year the director will publish in
Bulletin 356 (available on the division’s website at

General Provisions and Requirements for

436-001-0410
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http://wcd.oregon.gov/Bulletins/bul_356.pdf) the matrix
showing the maximum fee and fee ranges as dollar amounts
after the annual adjustment to the statutory maximum fee.
Dollar amounts will be rounded to the nearest whole dollar. If
the average weekly wage does not change or decreases, the

maximum attorney fee under ORS 656.385(1) will not be
adjusted for that year.

(d)

Professional Hours Devoted

Estimated Benefit (Fees as percentage of adjusted maximum attorney fee under ORS 656.385(1))
Achieved

1-4 hours 4.1-8 hours over 8 hours
$1-$2,000 50% - 35.0% 15.0% - 50.0% 40.0% - 62.5%
$2,001-$4,000 10.0% - 40.0% 30.0% - 65.0% 525% - 75.0%
$4,001-$6,000 15.0% - 50.0% 40.0% - 725% 65.0% - 87.5%
Over $6000 20.0% - 65.0% 525% - 90.0% 775% - 100.0%

(2) For purposes of applying the matrix in medical disputes
under ORS 656.245, 656.247, 656.260, and 656.327, the
following may be considered in determining the value of the
results achieved or the benefit to the worker:

(a) The fee allowed by the medical fee schedule in OAR 436-
009 for the medical service at issue.

(b) The overall cost of the medical service at issue.

(3) For purposes of applying the matrix in vocational disputes
under ORS 656.340, the value of vocational assistance or a
training plan, unless determined to be otherwise, falls within the
highest range of the matrix for benefit achieved. In addition, the
following may be considered in determining the value of the
results achieved or the benefit to the worker:

(a) The actual or projected cost of the service at issue.

(b) The maximum spending limit in the fee schedule for
vocational assistance costs in OAR 436-120-0720 (as published
in Bulletin 124, available on the division’s website at
http://wcd.oregon.gov/Bulletins/bul_124.pdf) for the service at
issue.

Statutory authority: ORS 656.385(1), 656.726(4)
Statutes implemented: ORS 656.385
Hist: Amended 7/5/22 as WCD Admin. Order 22-061, eff. 9/1/22

436-001-0420  Attorney Fees Under ORS 656.262(11)
(Late Payment of Compensation)

In cases in which the director orders a fee to be paid under
ORS 656.262(11):

(1) OAR 438-015-0110 applies.

(2) The director may use the matrix in OAR 436-001-0410 as
a guide in determining the amount of the fee.

(3) The director must consider the proportionate benefit to the
worker when determining the amount of the fee.

Statutory authority: ORS 656.726(4)
Statutes implemented: ORS 656.262
Hist: Amended 7/5/22 as WCD Admin. Order 22-061, eff. 9/1/22

436-001-0420
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436-001-0430  Attorney Fees Under ORS 656.262(12)
(Late Payment of DCS Proceeds)

The matrix for determining the amount of the attorney fee
under ORS 656.262(12) is in OAR 436-060, Appendix C (OAR
436-060-0400).

Statutory authority: ORS 656.726(4)
Statutes implemented: ORS 656.262
Hist: Amended 7/5/22 as WCD Admin. Order 22-061, eff. 9/1/22

436-001-0432  Attorney Fees Under ORS 656.268(6)(c)
(Additional Compensation at Reconsideration) [new rule]
For attorney fees under ORS 656.268(6)(c):

(1) In addition to a signed retainer agreement required under
OAR 436-001-0400(1), the attorney must submit the request for
reconsideration on behalf of the worker.

(2) The insurer must pay the attorney 10 percent out of any
additional compensation awarded. “Additional compensation”
includes an increase in a permanent or temporary disability
award.

Statutory authority: ORS 656.726(4)
Statutes implemented: ORS 656.268(6)(c)
Hist:_Adopted 7/5/22 as WCD Admin. Order 22-061, eff. 9/1/22

436-001-0435  Attorney Fees Under ORS 656.277(1)
(Reclassification)

(1) Attorney fees under ORS 656.277(1) will be based on a
reasonable hourly rate multiplied by the time devoted by the
attorney to obtaining the reclassification order.

(2) The director will determine a reasonable hourly rate of no
less than $292 per hour and no more than $425 per hour. These
amounts will be adjusted annually by the same percentage
increase, if any, to the average weekly wage defined in ORS
656.211. Adjusted amounts will be published before July 1 of
each year in Bulletin 356 (available on the division’s website at
http://wcd.oregon.gov/Bulletins/bul_356.pdf). Dollar amounts
will be rounded to the nearest whole dollar. If the average
weekly wage does not change or decreases, amounts will not be
adjusted for that year.

(3) When determining the time devoted by the attorney to
obtain the reclassification order, the director may consider time

436-001-0435
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devoted by the attorney to request reclassification from the
insurer or self-insured employer and investigate issues related
to the classification of the worker’s claim.

Statutory authority: ORS 656.726(4)
Statutes implemented: ORS 656.277(1)
Hist: Amended 7/5/22 as WCD Admin. Order 22-061, eff. 9/1/22

436-001-0438  Attorney Fees Under ORS 656.383(1)
(Temporary Disability Compensation Benefits) [new rule]

(1) An attorney fee under ORS 656.383(1) is payable after an
order on reconsideration under ORS 656.268 is issued, as
provided in this rule. If attorney fees under ORS 656.383(1) are
at issue at hearing or on board review, the rules in OAR chapter
438 apply.

(2) Using the matrix in section (5) of this rule, the insurer must
calculate the amount of and pay to the worker’s attorney a fee
when:

(a) The worker disagrees with the temporary disability dates
shown on the Notice of Closure and raises it as an issue in the
request for reconsideration under ORS 656.268;

(b) The reconsideration order issued under ORS 656.268
modifies the temporary disability dates shown on the Notice of
Closure;

(c) As aresult of the modification of the temporary disability
dates, the insurer determines additional temporary disability
compensation benefits are due and payable to the worker; and

(d) The worker was represented by an attorney in the
reconsideration proceeding.

(3)(a) The total fee under this rule, not including any fee under
ORS 656.268(6)(c), may not exceed $5,600. The maximum
amount will be adjusted annually by the same percentage
increase, if any, to the average weekly wage defined in ORS
656.211. The adjusted amount will be published before July 1
of each year in Bulletin 356 (available on the division’s website
at http://wcd.oregon.gov/Bulletins/bul_356.pdf). If the average
weekly wage does not change or decreases, the maximum will
not be adjusted for that year.

(b) The formula in the matrix is intended to result in a
reasonable fee that considers the time devoted by the attorney to
the issue of temporary disability compensation, that is
proportionate to the benefit to the worker, and that takes into
account the out-of-compensation fee under ORS 656.268(6)(c).

(4) If the criteria in subsections (2)(a), (b), and (d) are met, the
director will make a finding in the order on reconsideration
issued under ORS 656.268 regarding the number of hours the
attorney devoted to the issue of temporary disability
compensation.

(a) A statement of services will be considered if submitted
within 14 days of the date the reconsideration proceeding
begins as provided in OAR 436-030-0145(2).

(b) If a statement of services is not submitted within 14 days
of the date the reconsideration proceeding begins, the director
will presume the attorney devoted one to two hours to the issue
of temporary disability compensation.

436-001-0438
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(c) A statement of services submitted more than 14 days after
the reconsideration proceeding begins will not be considered by
the director, but will be included in the record.

436-001-0438
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(5) The amount of the attorney fee under this rule is to be
calculated by adding (a) a base amount for the time devoted by
the attorney to the issue of temporary disability compensation
to (b) a percentage of the additional amount of temporary
disability compensation benefits due and payable to the worker.
Dollar amounts should be rounded to the nearest whole dollar.

(a) Base amount for time devoted by the attorney

Up to 2 hours $500
2.1-4 hours $1,000
4.1-6 hours $1,500
More than 6 hours $2,000
PLUS

(b) Percentage of additional amount of temporary
disability compensation benefits due and payable to
the worker

If the additional Add the following
amount of temporary percentage of the
disability compensation | additional amount of
benefits due and temporary disability
payable is: compensation benefits

due and payable:

Up to $500 10%

$501-$1,000 15%

$1,001-$2,500 20%

$2,501-$5,000 25%

$5,001 or more 30%

The maximum fee is $5,600, subject to annual
adjustment as provided in subsection (3)(a) of this
rule.

Example: If the attorney spent 4-1/2 hours on the issue of
temporary disability compensation and the amount of additional
temporary disability compensation benefits due and payable to
the worker is $2,174, the attorney fee is the base amount of
$1,500 plus $435 ($2,174 x 0.20 = $434.80, round up to $435),
for a total fee of $1,935.

(6) If a party disputes the entitlement to or the amount of an
attorney fee under this rule, that party may request a hearing
before the Workers’ Compensation Board. The Administrative
Law Judge and board are not bound by this rule in determining
whether a fee under ORS 656.383(1) is due or in determining
the amount of the fee.

(7) Disputes regarding attorney fees under ORS 656.383(1) in
reconsideration proceedings under ORS 656.268 are not matters
under ORS 656.704(2)(a).

436-001-0440
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(8) An attorney fee under ORS 656.383(1) and this rule must
be paid in addition to an attorney fee under ORS 656.268(6)(c)
and OAR 436-001-0432.

Statutory authority: ORS 656.726(4)
Statutes implemented: ORS 656.383(1)
Hist: Adopted 7/5/22 as WCD Admin. Order 22-061, eff. 9/1/22

436-001-0440  Time Within Which Attorney Fees Must be
Paid

Attorney fees under OAR 436-001-0400 to 436-001-0438
must be paid within 14 days of the date the order addressing the
fees becomes final.

Statutory authority: ORS 656.726(4)
Statutes implemented: ORS 656.262, 656.268, 656.277, 656.383, 656.385
Hist: Amended 7/5/22 as WCD Admin. Order 22-061, eff. 9/1/22

General Provisions

436-001-0500  Refund of Overpayments

When the director receives a payment in excess of the amount
legally due and payable to the director, the director will refund
or credit the excess amount. However, when the excess amount
is less than $20 and the payment was for an assessment or civil
penalty issued under OAR chapter 436 or ORS chapter 656, the
director will refund or credit the excess amount only if a written
request for refund or credit is received within two years of the
date that the excess amount was received by the director.

Statutory authority: ORS 656.726(4)

Statutes implemented: ORS 656.506, 656.612, 656.614, 656.735, 656.745, 656.780, and
293.445

Hist: Adopted 12/10/15 as WCD Admin. Order 15-065, eff. 1/1/16

SMC (repeal of ORS 656.750)— ORS 183.335(7), filed and effective 6/18/24

436-001-0600  Multilingual Help Page

(1) An insurer, self-insured employer, service company, or
managed care organization (MCO) that sends a document to a
worker that is required by OAR chapter 436 must
simultaneously send Form 5377, “Workers’ Compensation
Multilingual Help Page,” if the document includes:

(a) Appeal rights;

(b) A deadline for action required to obtain or preserve a right
or benefit, including dates of required medical examinations or
vocational evaluations; or

(c) Notice of action required to prevent or reverse a suspension
or reduction of benefits.

(2) Form 5377 is published under Bulletin 379.

(3) Bulletin 379 lists the notices described by subsections
(1)(a) through (c).

(4) Failure to send Form 5377 with a document as required by
this rule does not affect the validity of the document, but may
subject the insurer, self-insured employer, service company, or
MCO to civil penalties under ORS 656.745.

(5) Form 5377 must be sent as provided by section (1) of this
rule for documents sent to a worker on or after June 1, 2019.

Statutory authority: ORS 656.726(4); 656.260
Statutes implemented: ORS 656.726(4); 656.260
Hist: Adopted 3/11/19 as WCD Admin. Order 19-050, eff. 4/1/19

436-001-0600
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436-001-0610  Duty to Forward Misdirected Request

If an employer or insurer receives a written request for hearing
or administrative review from a worker, and the request should
have been filed with the division, the employer or insurer must
promptly forward the request to the division.
Statutory authority: ORS 656.726(4); Statutes implemented: ORS 656.704
Hist: Adopted 3/11/19 as WCD Admin. Order 19-050, eff. 4/1/19
436-001-0700  Access to Public Records and Workers’
Compensation Claim Records

(1) Access to public records. Department of Consumer and
Business Services rules on Access of Public Records, Fees for
Record Search and Copies of Public Records are in OAR 440-
005, accessible at
https://secure.sos.state.or.us/oard/displayDivisionRules.action?s
electedDivision=2100.

(2) Inspection of nonexempt public records. Any person has
a right to inspect and obtain copies of honexempt public records
but not to request blind searches for records not known to exist.

(3) Access to workers’ compensation claim records.

(a) The department’s workers’ compensation claim records are
exempt from public disclosure under ORS 192.355.

(b) Access to claim records will be granted at the sole
discretion of the director, under the following circumstances:

(A) When necessary for an insurer, self-insured employer,
service company, or their attorney, for the purpose of
processing a workers’ compensation claim;

(B) When necessary for the director to carry out the director’s
duties, functions, or powers;

(C) When necessary for a governmental agency of Oregon or
the United States to carry out its duties, functions, or powers;

(D) When a worker or the worker’s representative requests the
worker’s claim record; or

(E) When disclosure can be made in a way that the disclosed
information cannot be used to identify any worker who is the
subject of an Oregon workers’ compensation claim.

(4) Requests for claim records. A request to inspect or obtain
copies of workers’ compensation claim records may be made in
writing, in person, or by phone. Requesters may use the
division’s Form 3088, “Request for Workers’ Compensation
Claim Records.”

(a) Written requests must include:

(A) The name, identity, and contact information of the
requester;

(B) Information identifying the worker or the claim;

(C) A description of the records requested; and

(D) The signature of the requester certifying the requester
meets the criteria in subsection (3)(b) of this rule.

(b) In addition to the information required under subsection (a)
of this section, requests for claims history made by phone or fax
must include, if known:

(A) The worker’s Social Security number; and

(B) The insurer claim number.

436-001-0610
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(c) A request from the worker’s representative must be
accompanied by an attorney retainer agreement or a valid
release signed by the worker.

(d) A request from a person other than as described in
subsection (3)(b) of this rule must include a valid release signed
by the worker.

(e) The director may require additional information or
documentation to ensure records are released in accordance
with ORS 192.355 and this rule.

(5) Release of claim records to other persons. The director
may release workers’ compensation claim records to persons
other than those described in (3)(b) of this rule including public
or private research organizations.

(a) The determination whether to release the information is at
the sole discretion of the director.

(b) The director may enter into written agreements as
necessary to ensure that the recipient of the information uses the
information only in accordance with this rule and the agreement
with the director to ensure confidentiality of the disclosed
records. The director may terminate such agreements at any
time the director determines that one or more of the conditions
of the agreement have been violated.

(¢) The director may deny or revoke access to workers’
compensation claims records at any time.

Statutory authority: ORS 192.318, 192.355, and 656.726(4)
Statutes implemented: ORS 656.726(4), 192.318, and 192.355
Hist: Adopted 3/13/20 as WCD Admin. Order 20-052, eff. 4/1/20
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436-008-0001  Authority, Applicability, Purpose, and
Administration of these Rules

(1) These rules are promulgated under the director's authority
contained in ORS 656.726(4) and specific authority under ORS
656.252.

(2) These rules apply to all electronic medical billing
transactions generated on or after the effective date of these
rules.

(3) The purpose of these rules is to establish uniform
guidelines for the exchange of electronic medical billing
transactions within the workers' compensation system.

(4) The director may waive procedural rules as justice
requires, unless otherwise obligated by statute.

(5) Orders issued by the division in carrying out the director's
authority to enforce ORS chapter 656 are considered orders of
the director.

Stat. Auth.: ORS 656.252, 656.254, 656.726(4)
Stats. Implemented: ORS 656.252, 656.254, 656.726(4)
Hist: Adopted 7/14/14 as Admin. Order14-058, eff. 1/1/15

436-008-0004  Adoption of Standards

(1) The director adopts, by reference, the following electronic
medical bill processing standards:

(a) Professional Billing:

(A) The Accredited Standards Committee X12 (ASC X12)
Standards for Electronic Data Interchange (EDI) Type 3
Technical Reports (TR3);

(B) Health Care Claim: Professional (837), May 2006, ASC
X12, 005010X222; and
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(C) Type 3 Errata to Health Care Claim: Professional (837),
June 2010, ASC X12, 005010X222A1.

(b) Institutional/Hospital Billing:

(A) The ASC X12 Standards for EDI TR3;

(B) Health Care Claim: Institutional (837), May 2006, ASC
X12, 005010X223;

(C) Type 1 Errata to Health Care Claim: Institutional (837);

(D) ASC X12 Standards for EDI TR3, October 2007, ASC
X12, 005010X223A1; and

(E) Type 3 Errata to Health Care Claim: Institutional (837),
June 2010, ASC X12, 005010X223A2.

(c) Dental Billing:

(A) The ASC X12 Standards for EDI TR3;

(B) Health Care Claim: Dental (837), May 2006, ASC X12,
005010X224;

(C) Type 1 Errata to Health Care Claim: Dental (837);

(D) ASC X12 Standards for EDI Technical Report Type 3,
October 2007, ASC X12, 005010X224A1; and

(E) Type 3 Errata to Health Care Claim: Dental (837), June
2010, ASC X12, 005010X224A2.

(d) Retail Pharmacy Billing:

(A) The Telecommunication Standard Implementation Guide,
Version D, Release 0 (Version D.0), August 2007, National
Council for Prescription Drug Programs (NCPDP); and

(B) The Batch Standard Batch Implementation Guide, Version
1, Release 2 (Version 1.2), January 2006, NCPDP.

(e) Remittance:

(A) The ASC X12 Standards for EDI TR3, Health Care Claim

Payment/Advice (835), April 2006, ASC X12, 005010X221;
and

(B) Type 3 Errata to Health Care Claim Payment/Advice
(835), June 2010, ASC X12, 005010X221A1.

(2) The director adopts, by reference, the following electronic
standards for medical bill acknowledgments:

(a) The ASC X12 Standards for EDI TA1 Interchange
Acknowledgment contained in the standards adopted under
section (1) of this rule;

(b) The ASC X12 Standards for EDI TR3, Implementation
Acknowledgment for Health Care Insurance (999), June 2010,
ASC X12, 005010X231A1;

(c) The ASC X12 Standards for EDI TR3, Health Care Claim
Acknowledgment (277CA), January 2007, ASC X12,
005010X214; and

(d) Electronic responses to NCPDP transactions, and the
response contained in the standards adopted under subsection
(1)(d).

(3) The director adopts, by reference, the ASC X12N 275 -
Additional Information to Support a Health Claim or
Encounter, Version 005010, February 2008, 005010X210, for
attachments to medical bills.
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(4) The director adopts, by reference, the ASC X12N/2013-57,
effective Dec. 2013, Code Value Usage in Health Care Claim
Payments and Subsequent Claims Technical Report Type 2.

(5) ASC X12N and the ASC X12 standards for EDI may be
purchased from the ASC X12, 7600 Leesburg Pike, Suite 430,
Falls Church, VA 22043; telephone 703-970-4480; and fax
703-970-4488. They are also available for purchase through the
internet at http://www.X12.org.

(6) Retail pharmacy standards may be purchased from the
NCPDP, 9240 East Raintree Drive, Scottsdale, AZ 85260,
telephone 480-477-1000; fax 480- 767-1042. They are also
available, for purchase, through the Internet at
http://www.ncpdp.org.

(7) The director adopts the Oregon Workers” Compensation
Division Electronic Billing and Payment Companion Guide
Release 1.0, Jan. 1, 2015. A copy of the guide is available at the
following website:
http://wcd.oregon.gov/insurer/edi/Pages/ebilling.aspx.

(8) Copies of the standards referenced in this rule are available
for review during regular business hours at the Workers’
Compensation Division, 350 Winter Street NE, Salem OR
97301, 503-947-7717.

Stat. Auth.: ORS 656.252, 656.254, 656.726(4)
Stats. Implemented: ORS 656.252, 656.254
Hist: Adopted 7/14/14 as Admin. Order14-058, eff. 1/1/15

436-008-0005  Definitions
For the purpose of these rules and the Oregon Electronic
Billing and Payment Companion Guide:

(1) "Clearinghouse' means an entity that is an authorized
agent of the insurer or health care provider, including billing
services, re-pricing companies, community health management
information systems or community health information systems,
and "value-added" networks and switches that does either of the
following functions:

(a) Processes or facilitates the processing of health information
received from another entity in a nonstandard format or
containing nonstandard data content into standard data elements
or a standard transaction.

(b) Receives a standard transaction from another entity and
processes or facilitates the processing of health information into
nonstandard format or nonstandard data content for the
receiving entity.

(2) ""Companion guide'* means the Oregon Workers’
Compensation Division Electronic Billing and Payment
Companion Guide adopted by the division in these rules that
provides standards for workers’ compensation electronic billing
transactions.

(3) ""Complete electronic bill submission® means an
electronic medical billing transaction that is populated with
current and valid values defined in the applicable standard set
forth in OAR 436-008-0004 that:

(a) Includes the correct billing format, with the correct billing
code sets;
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(b) Is transmitted in compliance with all necessary format
requirements; and

(c) Contains, in legible text, all supporting documentation that
is expressly required by law or can reasonably be expected by
the payer or its agent under the jurisdiction’s law.

(4) "Days" means calendar days. For calendar days, the first
day is not included. The last day is included unless it is a
Saturday, Sunday, or legal holiday. In that case, the period runs
until the end of the next day that is not a Saturday, Sunday, or
legal holiday. Legal holidays are those listed in ORS 187.010
and 187.020.

(5) "Director' means the director of the Department of
Consumer and Business Services.

(6) "'Division" means the Workers’ Compensation Division of
the Department of Consumer and Business Services.

(7) "Electronic™ refers to a communication between
computerized data exchange systems that complies with the
standards set forth in these rules.

(8) ""Explanation of benefits (EOB)'" means an electronic
remittance advice (ERA) or notification, sent or made available
electronically by the insurer or an authorized agent of the
insurer, to the health care provider, health care facility, or third-
party biller or assignee regarding payment or denial of a bill,
reduction of a bill, or refund.

(9) "Insurer' means:
(a) The State Accident Insurance Fund Corporation;

(b) An insurer authorized under ORS chapter 731 to transact
workers’ compensation insurance in Oregon;

(c) An insurer-authorized agent or payer;

(d) An assigned claims agent selected by the director under
ORS 656.054; or

(e) An employer or employer group that has been certified
under ORS 656.430 meeting the qualifications of a self-insured
employer under ORS 656.407.

(10) ""Medical Bill"" means a statement of charges for medical
services.

(11) ""Payer' means the insurer or an entity authorized to
make payments on behalf of the insurer.

(12) "'Supporting documentation® means those documents
necessary for the insurer to process a bill, including but not
limited to medical reports and records, evaluation reports,
narrative reports, assessment reports, progress report/notes,
chart notes, hospital records, and diagnostic test results.

(13) ""Trading partner' means any entity that exchanges
information electronically with another entity.
Stat. Auth.: ORS 656 252, 656.726(4)
Stats. Implemented: ORS 656.726(4)
Hist: Adopted 7/14/14 as Admin. Order14-058, eff. 1/1/15
436-008-0010  Electronic Medical Bills

(1) Beginning Jan. 1, 2015, insurers must accept and process
all electronically transmitted medical bills in accordance with
these rules, the standards adopted under OAR 436-008-0004,
and the companion guide.

436-008-0010
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(2) An insurer is exempt from the requirement to accept
medical bills electronically from health care providers on or
after Jan. 1, 2015, if a written notice is sent to the division, and
approved by the director, on or before close of business on Dec.
31, 2014. The notice must explain in detail that the cost of
electronic medical bill implementation will create an
unreasonable financial hardship.

(3) Health care providers that elect to submit electronic
medical bills to insurers must do so in accordance with these
rules, the standards adopted under OAR 436-008-0004, and
companion guide.

(4) All electronic medical billing transactions must be
populated with current and valid values defined in the
applicable standard set forth in OAR 436-008-0004.

(5) The health care provider, health care facility, third-party
biller or assignee and the insurer may mutually agree to use
nonstandard formats, but those formats must include all data
elements required under the applicable standard, as set forth in
OAR 436-008-0004.

(6) Health care providers and insurers may contract with other
entities for electronic medical bill processing.

(7) Insurers and health care providers are responsible for the
acts or omissions of their agents executed in the performance of
electronic medical billing services.

(8) The data elements transmitted as part of a Trading Partner
Agreement must at a minimum contain all the same required
data elements found within the ASC X12 Type 3 Technical
Reports and the jurisdiction-specific companion guide.

Stat. Auth.: ORS 656.252, 656.254, 656.726(4)
Stats. Implemented: ORS 656.252, 656.254
Hist: Adopted 7/14/14 as Admin. Order14-058, eff. 1/1/15

436-008-0015
Documentation

(1) A unique attachment indicator number must be assigned to
all documentation. The attachment indicator number populated
on the document must include the report type code, the report
transmission code, the attachment control qualifier, and the
attachment control number.

(2) Documentation in support of electronic medical bills may
be submitted by fax, secure email, regular mail, electronic
transmission using the prescribed format, or by a mutually
agreed upon format.

(3) Documentation in support of electronic medical bills must
be submitted within five days of submission of the bill and
include the following elements:

(a) Patient name (ill or injured worker);

(b) Date of birth (if available);

(c) Employer name;

(d) Insurer name;

(e) Date of service;

(f) Claim number (if no claim number then use
"UNKNOWN"); and

(9) Unique attachment indicator number.

Electronic Medical Bill Attachments or

436-008-0015
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Stat. Auth.: ORS 656.252, 656.254, 656.726(4)
Stats. Implemented: ORS 656.252, 656.254
Hist: Adopted 7/14/14 as Admin. Order14-058, eff. 1/1/15

436-008-0020  Electronic Medical Bill Acknowledgements

(1) If the electronic submission does not conform to the
standards adopted under OAR 436-008-0004(1), then the
insurer must send an acknowledgment adopted under OAR 436-
008-0004(2)(a) or OAR 436-008-0004(2)(b) to the health care
provider. This acknowledgement must be sent within one day of
receipt of the electronic bill unless the electronic submission
lacks sufficient identifiers to create an acknowledgment.

(2) If the electronic submission does conform to a standard
adopted under OAR 436-008-0004(1), then the insurer must
send an acknowledgment adopted under OAR 436-008-
0004(2)(c) to the health care provider within two days.

(3) Any acknowledgment of a medical bill, as provided in (1)
or (2) of this rule is not an admission of liability by the insurer.

Stat. Auth.: ORS 656.252, 656.254, 656.726(4)
Stats. Implemented: ORS 656.252, 656.254
Hist: Adopted 7/14/14 as Admin. Order14-058, eff. 1/1/15

436-008-0025  Electronic Medical Bill Payments

(1) Insurers that accept and process a complete electronic bill
for services, under OAR 436-008-0010(1) (a) or (b), must pay
for treatment related to the injury or disease, provided or
authorized by the treating health care provider, on accepted
claims within 14 days of any action causing the service to be
payable, or within 45 days of receipt of the electronic bill,
whichever is later.

(2) If an insurer requires additional information before a
payment decision can be made, a request for this information
must be made to the medical provider within 20 days of receipt
of the bill.

(3) The insurer must provide an explanation (EOB) of services
being paid or denied.

Stat. Auth.: ORS 656.252, 656.254, 656.726(4)
Stats. Implemented: ORS 656.252, 656.254
Hist: Adopted 7/14/14 as Admin. Order14-058, eff. 1/1/15

436-008-0030
of Benefits

(1) An electronic remittance advice (ERA) or notification is an
explanation of benefits (EOB) that the insurer submits
electronically regarding payment or denial of a bill, reduction of
a bill, or refund. An insurer must submit an EOB no later than
five days after generating a payment.

(2) The EOB must include:

(a) The amount of payment for each service billed. When the
payment covers multiple patients, the explanation must clearly
separate and identify payments for each patient;

(b) The specific reason for non-payment, reduced payment, or
discounted payment for each service billed; and

(c) An Oregon or toll-free phone number for the insurer or its
representative, and a statement that the insurer or its
representative must respond to a health care provider’s payment
question within 48 hours, excluding weekends and legal
holidays.

Electronic Remittance Advice; Explanation

436-008-0030
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(3) The insurer must make available, to health care providers,
the applicable information specified under OAR 436-009-
0030(3)(c)(A) through (F), including:

"If you disagree with this decision about this payment,
please contact {the insurer or its representative} first. If you
are not satisfied with the response you receive, you may
request administrative review by the director of the
Department of Consumer and Business Services. Your
request for review must be made within 90 calendar days of
the send/receive date of this explanation. To request a
review, provide information that shows what you believe is
incorrect about the payment, and send this information and
required supporting documentation to the Workers’
Compensation Division, Medical Resolution Team, P.O. Box
14480, Salem, OR 97309-0405. You may fax the request to
the director at 503-947-7629. You must also send a copy of
the request to the insurer. You should keep a copy of this
information for your records."

436-008-0040

(4) Any information required under sections (1) through (3) of
this rule that cannot be submitted on the electronic EOB must
be made available on the insurer’s website or by any other
means reasonably convenient for the EOB recipient.

Stat. Auth.: ORS 656.252, 656.254, 656.726(4)
Stats. Implemented: ORS 656.252, 656.254
Hist: Adopted 7/14/14 as Admin. Order14-058, eff. 1/1/15

436-008-0040  Assessment of Civil Penalties

Under ORS 656.745, the director may assess a civil penalty
against an insurer that fails to comply with ORS chapter 656,
the director’s rules, or orders of the director.

Stat. Authority: ORS 656.726(4)
Stat. Implemented: ORS 656.254, 656.745
Hist: Adopted 7/14/14 as Admin. Order14-058, eff. 1/1/15

Electronic Billing and Payment Companion Guide {LINK}
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436-009-0001  Purpose and Applicability of These Rules

(1) Purpose. The purpose of these rules is to establish uniform
standards for administering the payment for medical benefits to
workers within the workers’ compensation system.

(2) Applicability of Rules.

(a) These rules apply to all services rendered on or after the
effective date of these rules.

(b) The director may waive procedural rules as justice
requires, unless otherwise obligated by statute.

(c) Any orders issued by the division in carrying out the
director’s authority to enforce Oregon Revised Statute (ORS)
chapter 656 and Oregon Administrative Rule (OAR) chapter
436, are considered orders of the director of the Department of
Consumer and Business Services.

Stat. Auth.: ORS 656.726(4)
Stats. Implemented: ORS 656.248
Hist: Amended 3/3/21 as Admin. Order 21-051, eff. 4/1/21
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436-009-0004  Adoption of Standards

(1) The director adopts, by reference, the American Society of
Anesthesiologists ASA, Relative Value Guide 2025 as a
supplementary fee schedule for those anesthesia codes not
found in Appendix B. To get a copy of the ASA Relative Value
Guide 2024, contact the American Society of Anesthesiologists,
1061 American Lane, Schaumberg, IL 60173, 847-825-5586, or
www.asahq.org.

(2) The director adopts, by reference, the American Medical
Association’s (AMA) Current Procedural Terminology (CPT®
2025), Fourth Edition Revised, 2024, for billing by medical
providers. The definitions, descriptions, and guidelines found in
CPT® 2025 govern the descriptions of services, except as
otherwise provided in these rules. The guidelines are adopted as
the basis for determining level of service.

(3) The director adopts, by reference, the AMA’s CPT®
Assistant, Volume 0, Issue 04 1990 through Volume 33, Issue
12, 2024. If there is a conflict between CPT® 2025 and the
CPT® Assistant, CPT® 2025 is the controlling resource.

(4) To get a copy of the CPT® 2025 or the CPT® Assistant,
contact the American Medical Association, AMA Plaza, 330 N.
Wabash Ave., Suite 39300, Chicago, IL 60611-5885, 312-464-
4782, or www.ama-assn.org.

(5) The director adopts, by reference, only the alphanumeric
codes from the CMS Healthcare Common Procedure Coding
System (HCPCS). These codes are to be used when billing for
services, but only to identify products, supplies, and services
that are not described by CPT® codes or that provide more
detail than a CPT® code.

(a) Except as otherwise provided in these rules, the director
does not adopt the HCPCS edits, processes, exclusions, color-
coding and associated instructions, age and sex edits, notes,
status indicators, or other policies of CMS.

(b) To get a copy of the HCPCS, contact the National
Technical Information Service, Springfield, VA 22161, 800-
621-8335 or
www.cms.gov/Medicare/Coding/HCPCSReleaseCodeSets/Alph
a-Numeric-HCPCS.html.

(6) The director adopts, by reference, CDT 2025: Dental
Procedure Codes, to be used when billing for dental services.
To get a copy, contact the American Dental Association at
American Dental Association, 211 East Chicago Ave., Chicago,
IL 60611-2678, 312-440-2500, or www.ada.org.

(7) The director adopts, by reference, the 02/12 1500 Claim
Form and Version 12.0 7/24 (for the 02/12 form) 1500 Health
Insurance Claim Form Reference Manual published by the
National Uniform Claim Committee (NUCC). To get copies,
contact the NUCC, American Medical Association, PO Box
74008935, Chicago, IL 60674-8935, or www.nucc.org.

(8) The director adopts, by reference, the Official UB-04 Data
Specifications Manual 2024 Edition, published by National
Uniform Billing Committee (NUBC). To get a copy, contact the
NUBC, American Hospital Association, 155 North Wacker
Drive, Suite 400, Chicago, IL 60606, 312-422-3000, or
www.nubc.org.

436-009-0004
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(9) The director adopts, by reference, the NCPDP Manual
Claim Forms Reference Implementation Guide Version 1.4
(7/2015) and the NCPDP Workers’ Compensation/Property &
Casualty Universal Claim Form (WC/PC UCF) Version 1.1 —
5/2009. To get a copy, contact the National Council for
Prescription Drug Programs (NCPDP), 9240 East Raintree
Drive, Scottsdale, AZ 85260-7518, 480-477-1000, or

(10) Specific provisions contained in OAR chapter 436,
divisions 009, 010, and 015 control over any conflicting
provision in ASA Relative Value Guide 2025, CPT® 2025,
CPT® Assistant, HCPCS 2025, CDT 2025, 1500 Health
Insurance Claim Form Reference Instruction Manual, Official
UB-04 Data Specifications Manual, or NCPDP Manual Claim
Forms Reference Implementation Guide.

(11) Copies of the standards referenced in this rule are also
available for review during regular business hours at the

Workers’ Compensation Division, Medical Resolution Team,
350 Winter Street NE, Salem, OR 97301.

Stat Auth: ORS 656.248, 656.726(4); Stats Implemented: ORS 656.248
Hist: Amended 3/5/24 as Admin. Order 24-050, eff. 4/1/24

Amended 12/9/25 as Admin. Order 24-055, eff. 1/1/25 Temp
Amended 3/11/25 as Admin. Order 24-050, eff. 4/1/25

436-009-0005  Definitions

(1) Unless a term is specifically defined elsewhere in these
rules or the context otherwise requires, the definitions of ORS
chapter 656 are hereby incorporated by reference and made part
of these rules.

(2) Abbreviations used in these rules are either defined in the
rules in which they are used or defined as follows:

(a) CMS means Centers for Medicare & Medicaid Services.

(b) CPT® means Current Procedural Terminology published
by the American Medical Association.

(c) DMEPOS means durable medical equipment, prosthetics,
orthotics, and supplies.

(d) EDI means electronic data interchange.

(e) HCPCS means Healthcare Common Procedure Coding
System published by CMS.

(f) ICD-9-CM means International Classification of Diseases,
Ninth Revision, Clinical Modification, Vol. 1, 2 & 3 by US
Department of Health and Human Services.

(9) ICD-10-CM means International Classification of
Diseases, Tenth Revision, Clinical Modification.

(h) MCO means managed care organization certified by the
director.

(i) NP1 means national provider identifier.
(J) OSC means Oregon specific code.

(k) PCE means physical capacity evaluation.
(I) WCE means work capacity evaluation.

(3) “Administrative review” means any decision making
process of the director requested by a party aggrieved with an
action taken under these rules except the hearing process
described in OAR 436-001.

(4) “Ambulatory surgery center” or “ASC” means:

436-009-0005
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(a) Any distinct entity licensed by the state of Oregon, and
operated exclusively for the purpose of providing surgical
services to patients not requiring hospitalization; or

(b) Any entity outside of Oregon similarly licensed, or
certified by Medicare or a nationally recognized agency as an
ASC.

(5) “Attending physician” has the same meaning as described
in ORS 656.005(12)(b). See Appendix A, “Matrix for Health
Care Provider Types.”

(6) “Authorized nurse practitioner” means a nurse
practitioner licensed under ORS 678.375 to 678.390 who has
certified to the director that the nurse practitioner has reviewed
informational materials about the workers’ compensation
system provided by the director and who has been assigned an
authorized nurse practitioner number by the director.

(7) “Board” means the Workers’ Compensation Board and
includes its Hearings Division.

(8) “Chart note” means a notation made in chronological
order in a medical record in which the medical service provider
records such things as subjective and objective findings,
diagnosis, treatment rendered, treatment objectives, and return
to work goals and status.

(9) “Clinic” means a group practice in which several medical
service providers work cooperatively.

(10) “CMS form 2552” (Hospital and Hospital Health Care
Complex Cost Report) means the annual report a hospital
makes to Medicare.

(11) “Current procedural terminology” or “CPT®” means
the Current Procedural Terminology codes and terminology
published by the American Medical Association unless
otherwise specified in these rules.

(12) “Date stamp” means to stamp or display the initial
receipt date and the recipient’s name on a paper or electronic
document, regardless of whether the document is printed or
displayed electronically.

(13) “Days” means calendar days.

(14) “Director” means the director of the Department of
Consumer and Business Services or the director’s designee.

(15) “Division” means the Workers’ Compensation Division
of the Department of Consumer and Business Services.

(16) “Enrolled” means an eligible worker has received
notification from the insurer that the worker is being required to
receive treatment under the provisions of a managed care
organization (MCO). However, a worker may not be enrolled
who would otherwise be subject to an MCO contract if the
worker’s primary residence is more than 100 miles outside the
MCO’s certified geographical service area.

(17) “Fee discount agreement” means a direct contract
entered into between a medical service provider or clinic and an
insurer to discount fees to the medical service provider or clinic
under OAR 436-009-0018.

(18) “Good Cause” means circumstances that are outside the
control of a party or circumstances that are considered to be
extenuating by the division.
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(19) “Hospital” means an institution licensed by the State of
Oregon as a hospital.

(a) “Inpatient” means a patient who is admitted to a hospital
prior to and extending past midnight for treatment and lodging.

(b) “Outpatient” means a patient not admitted to a hospital
prior to and extending past midnight for treatment and lodging.
Medical services provided by a health care provider such as
emergency room services, observation room, or short stay
surgical treatments that do not result in admission are also
considered outpatient services.

(20) “Initial claim” means the first open period on the claim
immediately following the original filing of the occupational
injury or disease claim until the worker is first declared to be
medically stationary by an attending physician or authorized
nurse practitioner. For nondisabling claims, the “initial claim”
means the first period of medical treatment immediately
following the original filing of the occupational injury or
disease claim ending when the attending physician or
authorized nurse practitioner does not anticipate further
improvement or need for medical treatment, or there is an
absence of treatment for an extended period.

(21) “Insurer” means the State Accident Insurance Fund
Corporation; an insurer authorized under ORS chapter 731 to
transact workers’ compensation insurance in the state; or, an
employer or employer group that has been certified under ORS
656.430 and meets the qualifications of a self-insured employer
under ORS 656.407.

(22) “Interim medical benefits” means those services
provided under ORS 656.247 on initial claims with dates of
injury on or after January 1, 2002, that are not denied within 14
days of the employer’s notice of the claim.

(23) “Interpreter” means a person who:
(a) Provides oral or sign language translation; and

(b) Owns, operates, or works for a business that receives
income for providing oral or sign language translation. It does
not include a medical provider, medical provider’s employee, or
a family member or friend of the worker.

(24) “Interpreter services” means the act of orally translating
between a medical provider and a worker who speak different
languages, including sign language. It includes reasonable time
spent waiting at the location for the medical provider to
examine or treat the worker as well as reasonable time spent on
necessary paperwork for the provider’s office.

(25) “Legal holidays” means holidays listed in ORS 187.010
and 187.020.

(26) “Mailed or mailing date” means the date a document is
postmarked. Requests submitted by facsimile or “fax” are
considered mailed as of the date printed on the banner
automatically produced by the transmitting fax machine. Hand-
delivered requests will be considered mailed as of the date
stamped by the division. Phone or in-person requests, where
allowed under these rules, will be considered mailed as of the
date of the request.
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(27) “Managed care organization” or “MCO” means an
organization formed to provide medical services and certified in
accordance with OAR chapter 436, division 015.

(28) “Medical provider” means a medical service provider, a
hospital, a medical clinic, or a vendor of medical services.

(29) “Medical service” means any medical treatment or any
medical, surgical, diagnostic, chiropractic, dental, hospital,
nursing, ambulances, and other related services, and drugs,
medicine, crutches and prosthetic appliances, braces and
supports and where necessary, physical restorative services.

(30) “Medical service provider” means a person duly
licensed to practice one or more of the healing arts.

(31) “Medical treatment” means the management and care of
a patient for the purpose of combating disease, injury, or
disorder. Restrictions on activities are not considered treatment
unless the primary purpose of the restrictions is to improve the
worker’s condition through conservative care.

(32) “Parties” mean the worker, insurer, MCO, attending
physician, and other medical provider, unless a specific
limitation or exception is expressly provided for in the statute.

(33) “Patient” means the same as worker as defined in ORS
656.005(28).

(34) “Physical capacity evaluation” means an objective,
directly observed, measurement of a patient’s ability to perform
a variety of physical tasks combined with subjective analyses of
abilities by patient and evaluator. Physical tolerance screening,
Blankenship’s Functional Capacity Evaluation, and Functional
Capacity Assessment have the same meaning as Physical
Capacity Evaluation.

(35) “Provider network” means a health service intermediary
other than an MCO that facilitates transactions between medical
providers and insurers through a series of contractual
arrangements.

(36) “Report” means medical information transmitted in
written form containing relevant subjective or objective
findings. Reports may take the form of brief or complete
narrative reports, a treatment plan, a closing examination report,
or any forms as prescribed by the director.

(37) “Residual functional capacity” means a patient’s
remaining ability to perform work-related activities. A residual
functional capacity evaluation includes, but is not limited to,
capability for lifting, carrying, pushing, pulling, standing,
walking, sitting, climbing, balancing, bending/stooping,
twisting, kneeling, crouching, crawling, and reaching, and the
number of hours per day the patient can perform each activity.

(38) “Specialist physician” means a licensed physician who
qualifies as an attending physician and who examines a patient
at the request of the attending physician or authorized nurse
practitioner to aid in evaluation of disability, diagnosis, or
provide temporary specialized treatment. A specialist physician
may provide specialized treatment for the compensable injury
or illness and give advice or an opinion regarding the treatment
being rendered, or considered, for a patient’s compensable
injury.
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(39) “Type A attending physician” means an attending
physician under ORS 656.005(12)(b)(A). See Appendix A,
“Matrix for Health Care Provider Types.”

(40) “Type B attending physician” means an attending
physician under ORS 656.005(12)(b)(B). See Appendix A,
“Matrix for Health Care Provider Types.”

(41) “Usual fee” means the medical provider’s fee charged to
the general public for a given service.

(42) “Work capacity evaluation” means a physical capacity
evaluation with special emphasis on the ability to perform a
variety of vocationally oriented tasks based on specific job
demands. Work Tolerance Screening has the same meaning as
Work Capacity Evaluation.

(43) “Work hardening” means an individualized, medically
prescribed and monitored, work-oriented treatment process. The
process involves the patient participating in simulated or actual
work tasks that are structured and graded to progressively
increase physical tolerances, stamina, endurance, and
productivity to return the patient to a specific job.

Stat. Auth.: ORS 656.726(4); Stats. Implemented: ORS 656.000 et seq.; 656.005;
656.726(4)

Hist: Amended 3/2/22 as Admin. Order 22-050, eff. 4/1/22

Amended 11/22/23 as Admin. Order 23-054, eff. 1/1/24

436-009-0008
(1) General.

(a) Except as otherwise provided in ORS 656.704, the director
has exclusive jurisdiction to resolve all disputes concerning
medical fees, nonpayment of compensable medical bills, and
medical service and treatment disputes arising under ORS
656.245, 656.247, 656.248, 656.260, 656.325, and 656.327.
Disputes about whether a medical service provided after a
worker is medically stationary is compensable within the
meaning of ORS 656.245(1)(c), or whether a medical treatment
is unscientific, unproven, outmoded, or experimental under
ORS 656.245(3), are subject to administrative review before the
director.

(b) As provided in ORS 656.704(3)(b), the following disputes
are in the jurisdiction of the board and will be transferred:

(A) A dispute that requires a determination of the
compensability of the medical condition for which medical
services are proposed; and

(B) A dispute that requires a determination of whether a
sufficient causal relationship exists between medical services
and an accepted claim.

(c) A party does not need to be represented to participate in the
administrative review before the director.

(d) Any party may request that the director provide voluntary
mediation or alternative dispute resolution after a request for
administrative review or hearing is filed.

(e) A request for administrative review under this rule may
also be filed as prescribed in OAR 438-005.

(2) Time Frames and Conditions.

The following time frames and conditions apply to requests for
administrative review before the director under this rule:

Request for Review before the Director
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(a) For MCO-enrolled claims, a party that disagrees with an
action or decision of the MCO must first use the MCO’s dispute
resolution process. If the party does not appeal the MCO’s
decision using the MCO’s dispute resolution process, in writing
and within 30 days of the mailing date of the decision, the party
will lose all rights to further appeal the decision absent a
showing of good cause. When the aggrieved party is a
represented worker, and the worker’s attorney has given written
notice of representation to the insurer, the 30-day time frame
begins when the attorney receives written notice or has actual
knowledge of the MCO decision.

When a party mistakenly sends an appeal of an MCO action or
decision to the division, the division will forward the appeal to
the MCO. The MCO must use the original mailing date of the
appeal mistakenly sent to the division when determining
timeliness of the appeal.

(b) For MCO-enrolled claims, if a party disagrees with the
final action or decision of the MCO, the aggrieved party must
request administrative review before the director within 60 days
of the MCO’s final decision. When the aggrieved party is a
represented worker and the worker’s attorney had given written
notice of representation to the insurer at the time the MCO
issued its decision, the 60-day time frame begins when the
MCO issues its final decision to the attorney. If a party has been
denied access to the MCO dispute resolution process, or the
process has not been completed for reasons beyond a party's
control, the party may request director review within 60 days of
the failure of the MCO process. If the MCO does not have a
process for resolving a particular type of dispute, the insurer or
the MCO must advise the medical provider or worker that they
may request review before the director.

(c) For claims not enrolled in an MCO, or for disputes that do
not involve an action or decision of an MCO:

(A) A worker must request administrative review before the
director within 90 days of the date the worker knew, or should
have known, there was a dispute over the provision of medical
services. If the worker is represented, and the worker’s attorney
has given notice of representation to the insurer, the 90-day
time frame begins when the attorney receives written notice or
has actual knowledge of the dispute.

(B) A medical provider must request administrative review
within 90 days of the mailing date of the most recent
explanation of benefits or a similar notification the provider
received regarding the disputed service or fee. Rebillings
without any relevant changes will not provide a new 90-day
period to request administrative review.

(C) An insurer must request administrative review within 90
days of the date action on the bill was due under OAR 436-009-
0030.

(D) For disputes regarding interim medical benefits on denied
claims, the date the insurer should have known of the dispute is
no later than one year from the claim denial, or 45 days after the
bill is perfected, whichever occurs last.

(d) Within 180 days of the date a bill is paid, an insurer may
request a refund from a provider for any amount it determines
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was overpaid for a compensable medical service. If the provider
does not respond to the request, or disagrees that a service was
overpaid, the insurer may request director review within 90
days of requesting the refund.

(e) Medical provider bills for treatment or services that are
under review before the director are not payable during the
review.

(3) Form and Required Information.

(a) Requests for administrative review before the director
should be made on Form 2842 as described in Bulletin 293.
When an insurer or a worker’s representative submits a request
without the required information, the director may dismiss the
request or hold initiation of the administrative review until the
required information is submitted. Unrepresented workers may
ask the director for help in meeting the filing requirements.

(A) The requesting party must simultaneously notify all other
interested parties and their representatives, if known, of the
dispute. The notice must:

(i) Identify the worker's name, date of injury, insurer, and
claim number;

(ii) Specify the issues in dispute and the relief sought; and

(iii) Provide the specific dates of the unpaid disputed treatment
or services.

(B) If the request for review is submitted by either the insurer
or the medical provider, it must state specific codes of services
in dispute and include enough documentation to support the
request, including copies of original bills, chart notes, bill
analyses, operative reports, any correspondence between the
parties regarding the dispute, and any other documentation
necessary to review the dispute. The insurer or medical provider
requesting review must provide all involved parties a copy of:

(i) The request for review;
(ii) Any attached supporting documentation; and

(iii) If known, an indication of whether or not there is an issue
of causation or compensability under subsection (1)(b) of this
rule.

(b) In addition to medical evidence relating to the dispute, all
parties may submit other relevant information, including written
factual information, sworn affidavits, or legal argument for
incorporation into the record. Such information may also
include timely written responses and other evidence to rebut the
documentation and arguments of an opposing party. The
director may take or obtain additional evidence consistent with
statute, such as pertinent medical treatment and payment
records. The director may also interview parties to the dispute
or consult with an appropriate committee of the medical
provider’s peers. When a party receives a written request for
additional information from the director, the party must respond
within 14 days.

(c) When a request for administrative review is filed under
ORS 656.247, the insurer must provide a record packet, at no
charge, to the director and all other parties or their
representatives as follows:

436-009-0008
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(A) The packet must include a complete copy of the worker’s
medical record and other documents that are arguably related
to the medical dispute, arranged in chronological order, with
oldest documents on top. The packet must include the
following notice in bold type:

We hereby notify you that the director is being asked to
review the medical care of this worker. The director may
issue an order that could affect reimbursement for the
disputed medical service(s).

(B) If the insurer requests review, the packet must accompany
the request with copies sent simultaneously to the other parties.

(C) If the requesting party is other than the insurer or if the
director has initiated the review, the director will request the
record from the insurer. The insurer must provide the record
within 14 days of the director’s request as described in this rule.

(D) If the insurer fails to submit the record in the time and
format specified in this rule, the director may sanction the
insurer under OAR 436-010-0340.

(4) Dispute Resolution by Agreement (Alternative Dispute
Resolution).

(a) A dispute may be resolved by agreement between the
parties to the dispute. The agreement must be in writing and
approved by the director. The director may issue a letter of
agreement instead of an administrative order, which will
become final on the 10th day after the letter of agreement is
issued unless the agreement specifies otherwise. Once the
agreement becomes final, the director may revise the agreement
or reinstate the review only under one or more of the following
conditions:

(A) A party fails to honor the agreement;
(B) The agreement was based on misrepresentation;

(C) Implementation of the agreement is not feasible because of
unforeseen circumstances; or

(D) All parties request revision or reinstatement of the dispute.

(b) Any mediated agreement may include an agreement on
attorney fees, if any, to be paid to the worker’s attorney.

(5) Director Order and Reconsideration.

(a) The director may, on the director’s own motion, reconsider
or withdraw any order that has not become final by operation of
law. A party also may request reconsideration of an
administrative order upon an allegation of error, omission,
misapplication of law, incomplete record, or the discovery of
new information that could not reasonably have been
discovered and produced during the review. The director may
grant or deny a request for reconsideration at the director’s sole
discretion. A request must be received by the director before the
administrative order becomes final.

(b) During any reconsideration of the administrative order, the
parties may submit new material evidence consistent with this
rule and may respond to such evidence submitted by others.

(c) Any party requesting reconsideration or responding to a
reconsideration request must simultaneously notify all other
interested parties of its contentions and provide them with
copies of all additional information presented.
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(d) Attorney fees in administrative review will be awarded as
provided in ORS 656.385(1) and OAR 436-001-0400 through
436-001-0440.

(6) Hearings.

(a) Any party that disagrees with an action or administrative
order under these rules may obtain review of the action or order
by filing a request for hearing as provided in OAR 436-001-
0019 within 30 days of the mailing date of the order under ORS
656.245, 656.248, 656.260, or 656.327, or within 60 days of the
mailing date of an order under ORS 656.247. OAR 436-001
applies to the hearing.

(b) In the review of orders issued under ORS 656.245(3) or
656.247, no new medical evidence or issues will be admitted at
hearing. In these reviews, an administrative order may be
modified at hearing only if it is not supported by substantial
evidence in the record or if it reflects an error of law.

(c) Contested case hearings of sanctions and civil penalties:
Under ORS 656.740, any party that disagrees with a proposed
order or proposed assessment of a civil penalty issued by the
director under ORS 656.254 or 656.745 may request a hearing
by the board as follows:

(A) A written request for a hearing must be mailed or
submitted to the division. The request must specify the grounds
upon which the proposed order or assessment is contested.

(B) The request must be mailed or submitted to the division
within 60 days after the mailing date of the order or notice of
assessment.

(C) The division will forward the request and other pertinent
information to the board.

(7) Other Proceedings.

(a) Director’s administrative review of other actions not
covered under sections (1) through (6) of this rule: Any party
seeking an action or decision by the director, or any party
aggrieved by an action taken by another party, may request
administrative review before the director. Any party may
request administrative review as follows:

(b) A written request for review must be sent to the division
within 90 days of the disputed action and must specify the
grounds upon which the action is contested.

(c) The division may require and allow such input and
information as it deems appropriate to complete the review.

Stat. Auth.: ORS 656.704, 656.726(4)
Stats. Implemented: ORS 656.704
Hist: Amended 12/17/19 as Admin. Order 19-060, eff. 1/1/20

436-009-0010
(1) General.
(a) Only treatment that falls within the scope and field of the

medical provider’s license to practice will be paid under a

workers’ compensation claim.

Except for emergency services or as otherwise provided for by
statute or these rules, treatments and medical services are only
payable if approved by the worker’s attending physician or
authorized nurse practitioner.

Medical Billing and Payment
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Fees for services by more than one physician at the same time
are payable only when the services are sufficiently different that
separate medical skills are needed for proper care.

(b) All billings must include the patient’s full name, date of
injury, and the employer’s name. If available, billings must also
include the insurer’s claim number and the provider’s NPI. If
the provider does not have an NPI, then the provider must
provide its license number and the billing provider’s FEIN. For
provider types not licensed by the state, “99999” must be used
in place of the state license number. Bills must not contain a
combination of ICD-9 and ICD-10 codes.

(c) The medical provider must bill their usual fee charged to
the general public. The submission of the bill by the medical
provider is a warrant that the fee submitted is the usual fee of
the medical provider for the services rendered. The director
may require documentation from the medical provider
establishing that the fee under question is the medical
provider’s usual fee charged to the general public. For purposes
of this rule, “general public” means any person who receives
medical services, except those persons who receive medical
services subject to specific billing arrangements allowed under
the law that require providers to bill other than their usual fee.

(d) Medical providers must not submit false or fraudulent
billings, including billing for services not provided. As used in
this section, “false or fraudulent” means an intentional
deception or misrepresentation with the knowledge that the
deception could result in unauthorized benefit to the provider or
some other person. A request for pre-payment for a deposition
is not considered false or fraudulent.

(e) When a provider treats a patient with two or more
compensable claims, the provider must bill individual medical
services for each claim separately.

(f) When rebilling, medical providers must indicate that the
charges have been previously billed.

(g) If a patient requests copies of medical bills in writing,
medical providers must provide copies within 30 days of the
request, and provide any copies of future bills during the
regular billing cycle.

(2) Billing Timelines. (For payment timelines see OAR 436-
009-0030.)

(a) Medical providers must bill within:

(A) 60 days of the date of service;

(B) 60 days after the medical provider has received notice or
knowledge of the responsible workers’ compensation insurer or
processing agent; or

(C) 60 days after any litigation affecting the compensability of
the service is final, if the provider receives written notice of the
final litigation from the insurer.

(b) If the provider bills past the timelines outlined in
subsection (a) of this section, the provider may be subject to
civil penalties as provided in ORS 656.254 and OAR 436-010-
0340.

(¢) When submitting a bill later than outlined in subsection (a)
of this section, a medical provider must establish good cause.

436-009-0010
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(d) When a provider submits a bill within 12 months of the
date of service, the insurer may not reduce payment due to late
billing.

() When a provider submits a bill more than 12 months after
the date of service, the bill is not payable, except when a
provision of subsection (2)(a) is the reason the billing was
submitted after 12 months.

(3) Billing Forms.

(a) All medical providers must submit bills to the insurer
unless a contract directs the provider to bill the managed care
organization (MCO).

(b) Medical providers must submit bills on a completed
current UB-04 (CMS 1450) or CMS 1500 except for:

(A) Dental billings, which must be submitted on American
Dental Association dental claim forms;

(B) Pharmacy billings, which must be submitted on a current
National Council for Prescription Drug Programs (NCPDP)
form; or

(C) Electronic billing transmissions of medical bills (see OAR
436-008).

(c) Notwithstanding subsection (3)(b) of this rule, a medical
service provider doing an IME may submit a bill in the form or
format agreed to by the insurer and medical service provider.

(d) Medical providers may use computer-generated
reproductions of the appropriate forms.

(e) Unless different instructions are provided in the table
below, the provider should use the instructions provided in the
National Uniform Claim Committee 1500 Claim Form
Reference Instruction Manual.

Box Reference Number Instruction

10d May be left blank
113, 11b, and 11c May be left blank
17a May be left blank if box 17b contains the referring provider’s NPI

21 For dates of service prior to Oct. 1, 2015, use ICD-9-CM codes, and for dates of service on
and after Oct. 1, 2015, use ICD-10-CM codes.

22 May be left blank
23 May be left blank
24D The provider must use the following codes to accurately describe the services rendered:

e CPT®codes listed in CPT® 2025;
e  Oregon Specific Codes (OSCs); or
e HCPCS codes, only if there is no specific CPT® or OSC.
If there is no specific code for the medical service:
e The provider should use an appropriate unlisted code from CPT® 2025 (e.g., CPT® code
21299) or an unlisted code from HCPCS (e.g., HCPCS code E1399); and
e  The provider should describe the service provided.
Nurse practitioners and physician associates must use modifier
“81” when billing as the surgical assistant during surgery.

241 (shaded area) See under box 24J shaded area.

24J (nonshaded area) The rendering provider’s NPI.

24 (shaded area)

If the bill includes the rendering provider’s NPI in the nonshaded area of box 247, the shaded
area of box 241 and 24J may be left blank.

If the rendering provider does not have an NPI, then include the rendering provider’s state
license number and use the qualifier “0B” in box 24I.

box 33, fill in box 32.

32 If the facility name and address are different than the billing provider’s name and address in

32a

as box 33a.

If there is a name and address in box 32, box 32a must be filled in even if the NPI is the same

(4) Billing Codes.

(a) When billing for medical services, a medical provider
must use codes listed in CPT® 2025 or Oregon specific codes
(OSC) listed in OAR 436-009-0060 that accurately describe
the service.

If there is no specific CPT® code or OSC, a medical provider
must use the appropriate HCPCS or dental code, if available,
to identify the medical supply or service.

436-009-0010
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If there is no specific code for the medical service, the
medical provider must use the unlisted code at the end of each
medical service section of CPT® 2025, or the appropriate
unlisted HCPCS code, and provide a description of the service
provided.

A medical provider must include the National Drug Code
(NDC) to identify the drug or biological when billing for
pharmaceuticals.

436-009-0010
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(b) Only one office visit code may be used for each visit
except for those code numbers relating specifically to
additional time.

(5) Modifiers.

(a) When billing, unless otherwise provided by these rules,
medical providers must use the appropriate modifiers found in
CPT® 2025, HCPCS’ level II national modifiers, or anesthesia
modifiers, when applicable.

(b) Modifier 22 identifies a service provided by a medical
service provider that requires significantly greater effort than
typically required. Modifier 22 may only be reported with
surgical procedure codes with a global period of 0, 10, or 90
days as listed in Appendix B. The bill must include
documentation describing the additional work. It is not
sufficient to simply document the extent of the patient’s
comorbid condition that caused the additional work. When a
medical service provider appropriately bills for an eligible
procedure with modifier 22, the payment rate is 125% of the
fee published in Appendix B, or the fee billed, whichever is
less. For all services identified by modifier 22, two or more of
the following factors must be present:

(A) Unusually lengthy procedure;
(B) Excessive blood loss during the procedure;

(C) Presence of an excessively large surgical specimen
(especially in abdominal surgery);

(D) Trauma extensive enough to complicate the procedure
and not billed as separate procedure codes;

(E) Other pathologies, tumors, malformations (genetic,
traumatic, or surgical) that directly interfere with the procedure
but are not billed as separate procedure codes; or

(F) The services rendered are significantly more complex
than described for the submitted CPT®.

(6) Physician Associates and Nurse Practitioners.

Physician associates and nurse practitioners must document in
the chart notes that they provided the medical service. If
physician associates or nurse practitioners provide services as
surgical assistants during surgery, they must bill using
modifier “81.”

(7) Chart Notes.

(a) All original medical provider billings must be
accompanied by legible chart notes. The chart notes must
document the services that have been billed and identify the
person performing the service.

(b) Chart notes must not be kept in a coded or semi-coded
manner unless a legend is provided with each set of records.

(c) When processing electronic bills, the insurer may waive
the requirement that bills be accompanied by chart notes. The
insurer remains responsible for payment of only compensable
medical services. Medical providers may submit their chart
notes separately or at regular intervals as agreed with the
insurer.

(8) Challenging the Provider’s Bill.
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For services where the fee schedule does not establish a fixed
dollar amount, an insurer may challenge the reasonableness of
a provider’s bill on a case by case basis by asking the director
to review the bill under OAR 436-009-0008. If the director
determines the amount billed is unreasonable, the director may
establish a different fee to be paid to the provider based on at
least one of, but not limited to, the following: reasonableness,
the usual fees of similar providers, fees for similar services in
similar geographic regions, or any extenuating circumstances.

(9) Billing the Patient and Patient Liability.

(a) A patient is not liable to pay for any medical service
related to an accepted compensable injury or illness or any
amount reduced by the insurer according to OAR chapter 436,
and a medical provider must not attempt to collect payment for
any medical service from a patient, except as follows:

(A) If the patient seeks treatment for conditions not related to
the accepted compensable injury or illness;

(B) If the patient seeks treatment or a service that has not
been prescribed by the attending physician or authorized nurse
practitioner, or a specialist physician upon referral of the
attending physician or authorized nurse practitioner. This
would include, but is not limited to, ongoing treatment by
nonattending physicians in excess of the 30-day/12-visit period
or by nurse practitioners in excess of the 180-day period, as set
forth in ORS 656.245 and OAR 436-010-0210;

(C) If the insurer notifies the patient that they are medically
stationary and the patient seeks palliative care that is not
authorized by the insurer or the director under OAR 436-010-
0290;

(D) If an MCO-enrolled patient seeks treatment from the
provider outside the provisions of a governing MCO contract;
or

(E) If the patient seeks treatment listed in section (12) of this
rule after the patient has been notified that such treatment is
unscientific, unproven, outmoded, or experimental.

(b) If the director issues an order declaring an already
rendered medical service or treatment inappropriate, or
otherwise in violation of the statute or administrative rules, the
worker is not liable for such services.

(c) A provider may bill a patient for a missed appointment
under section (13) of this rule.

(10) Disputed Claim Settlement (DCS).

The insurer must pay a medical provider for any bill related to
the claimed condition received by the insurer on or before the
date the terms of a DCS were agreed on, but was either not
listed in the approved DCS or was not paid to the medical
provider as set forth in the approved DCS. Payment must be
made by the insurer as prescribed by ORS 656.313(4)(d) and
OAR 438-009-0010(2)(g) as if the bill had been listed in the
approved settlement or as set forth in the approved DCS,
except, if the DCS payments have already been made, the
payment must not be deducted from the settlement proceeds.
Payment must be made within 45 days of the insurer’s
knowledge of the outstanding bill.

436-009-0010
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(11) Payment Limitations.

(a) Insurers do not have to pay providers for the following:

(A) Completing form 827;

(B) Providing chart notes with the original bill;

(C) Preparing a written treatment plan;

(D) Supplying progress notes that document the services
billed;

(E) Completing a work release form or completion of a PCE
form, when no tests are performed;

(F) A missed appointment “no show” (see exceptions below
under section (13) Missed Appointment “No Show”); or

(G) More than three mechanical muscle testing sessions per
treatment program or when not prescribed and approved by the
attending physician or authorized nurse practitioner.

(b) Mechanical muscle testing includes a copy of the
computer printout from the machine, written interpretation of
the results, and documentation of time spent with the patient.
Additional mechanical muscle testing may be paid for only
when authorized in writing by the insurer prior to the testing.

(c) Dietary supplements including, but not limited to,
minerals, vitamins, and amino acids are not reimbursable
unless a specific compensable dietary deficiency has been
clinically established in the patient.

(d) Vitamin B-12 injections are not reimbursable unless
necessary for a specific dietary deficiency of malabsorption
resulting from a compensable gastrointestinal condition.

(12) Excluded Treatment.

The following medical treatments (or treatment of side
effects) are not compensable and insurers do not have to pay
for:

(a) Dimethyl sulfoxide (DMSQ), except for treatment of
compensable interstitial cystitis;

(b) Intradiscal electrothermal therapy (IDET);

(c) Surface electromyography (EMG) tests;

(d) Rolfing;

(e) Prolotherapy;

(f) Thermography;

(9) Lumbar artificial disc replacement, unless it is a single
level replacement with an unconstrained or semi-constrained
metal on polymer device and:

(A) The single level artificial disc replacement is between L3
and S1;

(B) The patient is 16 to 60 years old;

(C) The patient underwent a minimum of six months
unsuccessful exercise based rehabilitation; and

(D) The procedure is not found inappropriate under OAR
436-010-0230;

(h) Cervical artificial disc replacement, unless the procedure
is a single level or a two level contiguous cervical artificial
disc replacement with a device that has Food and Drug
Administration (FDA) approval for the procedure; and
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(i) Platelet rich plasma (PRP) injections, unless they are for
non-operative:

(A) Knee: Osteoarthritis pain, chondral surface injury and
partial thickness meniscal tears after failure of three months of
conservative care, which may include a standard course of
physical therapy;

(B) Elbow: Lateral and medial epicondylitis after failure of
three months of conservative care, which may include a
standard course of physical therapy; or

(C) Shoulder: Tendon, bursa, and muscle injuries, including
partial tears and small tears, and adhesive capsulitis after
failure of three months of conservative care, which may
include a standard course of physical therapy.

(13) Missed Appointment (No Show).

(a) In general, the insurer does not have to pay for “no show”
appointments. However, insurers must pay for “no show”
appointments for arbiter exams, director required medical
exams, independent medical exams, worker requested medical
exams, and closing exams. If the patient does not give 48 hours
notice, the insurer must pay the provider 50 percent of the
exam or testing fee and 100 percent for any review of the file
that was completed prior to cancellation or missed
appointment.

(b) Other than missed appointments for arbiter exams,
director required medical exams, independent medical exams,
worker requested medical exams, and closing exams, a
provider may bill a patient for a missed appointment if;

(A) The provider has a written missed-appointment policy
that applies not only to workers’ compensation patients, but to
all patients;

(B) The provider routinely notifies all patients of the missed-
appointment policy;

(C) The provider’s written missed-appointment policy shows
the cost to the patient; and

(D) The patient has signed the missed-appointment policy.

(c) The implementation and enforcement of subsection (b) of
this section is a matter between the provider and the patient.
The division is not responsible for the implementation or
enforcement of the provider’s policy.

Stat. Auth.: ORS 656.245, 656.248, 656.252, 656.254, 656.726(4)
Stats. Implemented: ORS 656.245, 656.248, 656.252, 656.254
Hist: Amended 12/9/25 as Admin. Order 24-055, eff. 1/1/25 Temp
Amended 3/11/25 as Admin. Order 24-050, eff. 4/1/25

436-009-0012  Telehealth

(1) Definitions.

(a) For the purpose of this rule, “telehealth” means providing
healthcare remotely by means of telecommunications
technology, including but not limited to telemedicine and
telephonic or online digital services.

(b) For the purpose of this rule, “telemedicine” means
synchronous medical services provided via a real-time
interactive audio and video telecommunications system
between a patient at an originating site and a provider at a
distant site.
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(c) “Distant site” means the place where the provider
providing medical services to a patient through telehealth is
located.

(d) “Originating site” means the place where the patient
receiving medical services through telehealth is located.

(2) Scope of services.

(a) All services must be appropriate, and the form of
communication must be appropriate for the service provided.

(b) Notwithstanding OAR 436-009-0004, medical services
that may be provided through telemedicine are not limited to
those listed in Appendix P of CPT® 2025.

(3) Distant site provider billing.

(a) When billing for telemedicine services, the distant site
provider must:

(A) Use the place of service (POS) code “02” (Telehealth
Provided Other than in Patient’s Home) or “10” (Telehealth
Provided in Patient’s Home); and

(B) Except for services billed with CPT® codes 98000 —
98007, use modifier 95 to identify the service as a synchronous
medical service rendered via a real-time interactive audio and
video telecommunications system.

(b) When billing for telehealth services other than
telemedicine services, the distant site provider:

(A) Must use the POS code “02” (Telehealth Provided Other
than in Patient’s Home) or “10” (Telehealth Provided in
Patient’s Home); and

(B) May not use modifier 95.

(4) Originating site billing.

When billing for telehealth services, the originating site may
charge a facility fee using HCPCS code Q3014, if the site is:

(a) The office of a physician or practitioner; or

(b) A health care facility including but not limited to a
hospital, rural health clinic, skilled nursing facility, or
community mental health center.

(5) Payment.

(a) Insurers must pay distant site providers at the non-facility
rate or at the provider’s usual fee, whichever is less.

(b) Equipment or supplies at the distant site are not separately
payable.

(c) The payment amount for code Q3014 is $35.70 per unit or
the provider’s usual fee, whichever is lower. In calculating the
units of time, 15 minutes, or any portion of 15 minutes, equals
one unit.

(d) Professional fees of supporting providers at the
originating site are not separately payable.

(e) Insurers are not required to pay a telehealth transmission

fee (HCPCS code T1014).

Stat. Auth.: ORS 726(4), 656.245, 656.248, 656.252, 656.254
Stats. Implemented: ORS 656.245, 656.248, 656.252, 656.254
Hist: Amended 12/9/25 as Admin. Order 24-055, eff. 1/1/25 Temp
Amended 3/11/25 as Admin. Order 24-050, eff. 4/1/25

436-009-0018
(1) Discounts.

Discounts and Contracts

436-009-0018
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(a) An insurer may only apply the following discounts to a
medical service provider’s or clinic’s fee:

(A) A fee agreed to under a fee discount agreement that
conforms to this rule and has been reported to the director; or

(B) A fee agreed to by the medical service provider or clinic
under an MCO contract to cover services provided to a worker
enrolled in the MCO.

(b) If the insurer has multiple contracts with a medical service
provider or clinic, and one of the contracts is through an MCO
for services provided to an enrolled worker, the insurer may
only apply the discount under the MCO’s contract.

(c) Any discount under a fee discount agreement cannot be
more than 10 percent of the fee schedule amount.

(d) An insurer may not apply a fee discount until the medical
service provider or clinic and the insurer have signed the fee
discount agreement.

(2) Fee Discount Agreements.

(a) The fee discount agreement between the parties must be
on the provider’s letterhead and contain all the information
listed on Form 3659. Bulletin 352 provides further
information. The agreement must include the following:

(A) A statement that the medical service provider or clinic
understands and voluntarily agrees with the terms of the fee
discount agreement;

(B) The effective and end dates of the agreement;

(C) The discount rate or rates under the agreement;

(D) A statement that the insurer or employer may not direct
patients to the provider or clinic, and that the insurer or
employer may not direct or manage the care a patient receives;

(E) A statement that the agreement only applies to patients
who are being treated for Oregon workers’ compensation
claims;

(F) A statement that the fee discount agreement may not be
amended. A new fee discount agreement must be executed to
change the terms between the parties;

(G) A statement that either party may terminate the
agreement by providing the other party with 30 days written
notice;

(H) The name and address of the singular insurer or self-
insured employer that will apply the discounts;

(1) The national provider identifier (NPI) for the provider or
clinic; and

(J) Other terms and conditions to which the medical service
provider or clinic and the insurer agree and that are consistent
with these rules.

(b) Once the fee discount agreement has been signed by the
insurer and medical service provider or clinic, the insurer must
report the fee discount agreement to the director by completing
the director’s online form. The following information must be
included:

(A) The insurer’s name that will apply the discounts under the
fee discount agreement;

(B) The medical service provider’s or clinic’s name;

436-009-0018


http://wcd.oregon.gov/wcdforms/3659.doc
http://wcd.oregon.gov/Bulletins/bul_352.pdf

OREGON DEPARTMENT OF CONSUMER AND BUSINESS SERVICES
WORKERS’ COMPENSATION DIVISION
OREGON MEDICAL FEE AND PAYMENT

Administrative
Order No.
25-050

(C) The effective date of the agreement;
(D) The end date of the agreement;
(E) The discount rate under the agreement; and

(F) An indication that all the terms required under section
(2)(a) of this rule are included in the signed fee discount
agreement.

(3) Fee Discount Agreement Modifications and
Terminations.

(a) When the medical service provider or clinic and the
insurer agree to modify an existing fee discount agreement, the
parties must enter into a new fee discount agreement.

(b) Either party to the fee discount agreement may terminate
the agreement by providing 30 days written notice to the other
party. The insurer must report the termination to the director
prior to the termination taking effect by completing the
director’s online form. The following information must be
reported:

(A) The insurer’s name;

(B) The medical service provider’s or clinic’s name; and

(C) The termination date of the agreement.

(4) Other Medical Providers.

(a) For the purpose of this rule, “other medical providers”
means providers such as hospitals, ambulatory surgery centers,
or vendors of medical services and does not include medical
service providers or clinics.

(b) The insurer may apply a discount to the medical
provider’s fee if a written or verbal contract exists.

(c) If the insurer and the medical provider have multiple
contracts, only one discount may be applied.

(d) If the insurer has multiple contracts with a provider and
one of the contracts is through an MCO for services provided
to an enrolled worker, the insurer may only apply the discount

under the MCQO’s contract.

Stat. Auth.: ORS 656.726(4)
Stats. Implemented: ORS 656.248
Hist: Amended 3/11/19 as Admin. Order 19-051, eff. 4/1/19

436-009-0020
(1) Inpatient.
(a) For the purposes of this rule, hospital inpatient services

are those services that are billed with codes "0111" through

"0118" in form locator #4 on the UB-04 billing form.

(b) Hospital inpatient bills must include:

(A) For dates of service prior to Oct. 1, 2015, ICD-9-CM
codes, and for dates of service on and after Oct. 1, 2015, ICD-
10-CM codes;

(B) When applicable, procedural codes;

(C) The hospital’s NPI; and

(D) The Medicare Severity Diagnosis Related Group (MS-
DRG) code, except for:

(i) Bills from critical access hospitals, (See Bulletin 290); or

(ii) Bills containing revenue code 002x.

(c) Unless otherwise provided by contract, the insurer must
pay the audited bill for hospital inpatient services by
multiplying the amount charged by the hospital’s adjusted
cost-to-charge ratio (See Bulletin 290). The insurer must pay
in-state hospitals not listed in Bulletin 290 at 80 percent of
billed charges for inpatient services.

(2) Outpatient.

(a) For the purposes of this rule, hospital outpatient services
are those services that are billed with codes "0131" through
"0138™ in form locator #4 on the UB-04 billing form.

(b) Hospital outpatient bills must, when applicable, include
the following:

(A) Revenue codes;

(B) For dates of service prior to Oct. 1, 2015, ICD-9-CM
codes, and for dates of service on and after Oct. 1, 2015, ICD-
10-CM codes,

(C) CPT® codes and HCPCS codes; and

(D) The hospital’s NPI.

(c) Unless otherwise provided by contract, the insurer must
pay for hospital outpatient services as follows:

Hospitals

charge ratio.

of 1.000.

Revenue Code Pay Amount:
0320-0359 Lesser of: Non-facility column in Appendix B or
0400-0409 The amount billed
0420-0449
0610-0619
0960-0989 Lesser of: Facility column in Appendix B or
The amount billed
All other revenue codes e For hospitals listed in Bulletin 290, the amount billed multiplied by the cost-to-

e For in-state hospitals not listed in Bulletin 290, 80% of the amount billed.

e For out-of-state hospitals, the amount billed multiplied by a cost-to-charge ratio

436-009-0020
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(3) Specific Circumstances.

When a patient is seen initially in an emergency department
and is then admitted to the hospital for inpatient treatment, the
services provided immediately prior to admission are
considered part of the inpatient treatment. Diagnostic testing
done prior to inpatient treatment is considered part of the
hospital services subject to the hospital inpatient fee schedule.

(4) Out-of-State Hospitals.

(a) Unless otherwise agreed upon by the hospital and the
insurer, insurers must pay an out-of-state hospital for inpatient
services as outlined in subsection (1)(c) of this rule and for
outpatient services as outlined in subsection (2)(c) of this rule.

(b) The payment to out-of-state hospitals may be negotiated
between the insurer and the hospital.

(c) Any agreement for payment less than the Oregon fee
schedule amount must be in writing and signed by the hospital
and insurer representative.

(d) The agreement must include language that the hospital will
not bill the patient any remaining balance and that the
negotiated amount is considered payment in full.

(e) Notwithstanding OAR 436-009-0010(8), if the insurer and
the hospital are unable to reach an agreement within 45 days of
the insurer's receipt of the bill, the insurer must pay an out-of-
state hospital for inpatient services as outlined in subsection
(1)(c) of this rule and for outpatient services as outlined in
subsection (2)(c) of this rule.

(5) Calculation of Cost-to-Charge Ratio Published in
Bulletin 290.

(a) Each hospital's CMS 2552 form and financial statement is
the basis for determining its adjusted cost-to-charge ratio. If a
current form 2552 is not available, then financial statements
may be used to develop estimated data. If the adjusted cost-to-
charge ratio is determined from estimated data, the hospital will
receive the lower ratio of either the hospital's last published
cost-to-charge ratio or the hospital's cost-to-charge ratio based
on estimated data.

(b) The basic cost-to-charge ratio is developed by dividing the
total net expenses for allocation shown on Worksheet A, and as
modified in subsection (c), by the total patient revenues from
Worksheet G-2.

(c) The net expenses for allocation derived from Worksheet A
is modified by adding, from Worksheet A-8, the expenses for:

(A) Provider-based physician adjustment;

(B) Patient expenses such as telephone, television, radio
service, and other expenses determined by the director to be
patient-related expenses; and

(C) Expenses identified as for physician recruitment.

(d) The basic cost-to-charge ratio is further modified to allow
a factor for bad debt and the charity care provided by each
hospital. The adjustment for bad debt and charity care is
calculated in two steps. Step one: Add the dollar amount for net
bad debt to the dollar amount for charity care. Divide this sum
by the dollar amount of the total patient revenues, from
Worksheet G-2, to compute the bad debt and charity ratio. Step
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two: Multiply the bad debt and charity ratio by the basic cost-
to-charge ratio calculated in subsection (5)(b) to obtain the
factor for bad debt and charity care.

(e) The basic cost-to-charge ratio is further modified to allow
an adequate return on assets. The director will determine a
historic real growth rate in the gross fixed assets of Oregon
hospitals from the audited financial statements. This real
growth rate and the projected growth in a national fixed weight
price deflator will be added together to form a growth factor.
This growth factor will be multiplied by the total fund balance,
from Worksheet G of each hospital's CMS 2552 to produce a
fund balance amount. The fund balance amount is then divided
by the total patient revenues from Worksheet G-2, to compute