BEFORE THE DIRECTOR OF THE
DEPARTMENT OF CONSUMER AND BUSINESS SERVICES
OF THE STATE OF OREGON
In the Matter of the Amendment of:
OAR 436-070, Workers’ Benefit Fund Assessment

)
) SUMMARY OF
) TESTIMONY AND
) AGENCY RESPONSES

This document summarizes the significant data, views, and arguments contained in the hearing
record. The purpose of this summary is to create a record of the agency’s conclusions about the
major issues raised. Exact copies of the written testimony are attached to this summary.
The proposed amendment to the rules was announced in the Secretary of State’s Oregon Bulletin
dated Sept. 1, 2021. On Sept. 16, 2021, at 4 p.m. a public rulemaking hearing was held as
announced by telephone and video conferencing. Fred Bruyns, from the Workers’
Compensation Division, was the hearing officer. The record was held open for written comment
through Sept. 23, 2021.
Testimony list:
Exhibit Testimony
1

Justin C. Fuller, Senior Economist, Department of Consumer and Business Services
(DCBS) and
Kelli Borushko, Senior Forecasting Analyst, DCBS
Memorandum dated Sept. 8, 2021:
Workers' Benefit Fund Assessment Recommendation for CY 2022

2

DCBS Director Andrew Stolfi
Document dated Sept. 16, 2021: Workers’ Benefit Fund Assessment Rate

3

Transcript of public rulemaking hearing of Sept. 16, 2021.
There was no public testimony, but an extract from Director Stolfi’s written
testimony was read into the record.

Testimony: OAR 436-070-0010
Exhibit 1
“We recommend that the WBF assessment rate be maintained at 2.2 cents per hour for calendar
year 2022….
“DCBS models rates for future years to estimate the future adequacy of the fund. The multipleyear rate schedule models the continuation of the 2.2 cents-per-hour rate through the forecast
period. Under this rate schedule, the fund balance is projected to decrease from $149.6 million at
the end of FY 2021 to $57.3 million at the end of FY 2027….
“Legislation in 2019 (HB 2788) stated that the WBF should have a minimum fund balance of 12
months of projected expenditures. In FY 2022, this is anticipated to be $83.9 million. Because the
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current fund balance is $149.6 million, a further drawdown in the balance is warranted. With an
assessment rate of 2.2 cents per hour, we anticipate an orderly return to compliance for the fund
balance….”

Response: In accordance with the views expressed in this testimony, the proposed amendment to
the rules does not include a change to the current assessment rate.
Testimony: OAR 436-070-0010
Exhibits 2 & 3
“The Workers’ Benefit Fund (WBF) assessment provides benefit increases to permanently
disabled workers and to families of workers who died from a workplace injury or disease. These
cost-of-living adjustments are made to reflect improvements to benefits and changes in average
wages.
“The WBF also supports Oregon’s highly successful programs to help injured workers return to
work sooner and earn their pre-injury wages. These programs offer financial assistance to
employers that hire injured workers, such as wage subsidies, premium exemptions, and
reimbursements for worksite modifications and equipment. These programs help keep Oregon’s
workers’ compensation costs low.
“The fund’s revenue comes from a cents-per-hour-worked assessment. Employers and workers
each pay half of the assessment. The assessment is paid directly to Oregon’s Employment and
Revenue departments through quarterly payroll tax reports, and the revenue is transferred to
DCBS.
“For 2022, our analysts recommend no change in the current assessment, which means it would
remain at 2.2 cents per hour worked….”
Response: In accordance with the views expressed in this testimony, the proposed amendment to
the rules does not include a change to the current assessment rate.

Dated this 11th day of October, 2021.

MEMORANDUM
September 8, 2021
To:

Andrew Stolfi, Director, DCBS
Mary Moller, Deputy Director, DCBS
Carolina Marquette, Chief Financial Officer, DCBS
Sally Coen, Administrator, Workers’ Compensation Division, DCBS

From:

Justin C. Fuller, Senior Economist, DCBS
Kelli Borushko, Senior Forecasting Analyst, DCBS

Subject:

Workers' Benefit Fund Assessment Recommendation for CY 2022

Issue
In accordance with the requirements of ORS 656.506, the director must establish the Workers’
Benefit Fund (WBF) assessment rate effective for calendar year 2022 for employers and
workers.
WBF Assessment CY 2022 Rate Recommendation
We recommend that the WBF assessment rate be maintained at 2.2 cents per hour for calendar
year 2022.
Multiple-Year Rate Schedule for Planning Purposes
DCBS models rates for future years to estimate the future adequacy of the fund. The multipleyear rate schedule models the continuation of the 2.2 cents-per-hour rate through the forecast
period. Under this rate schedule, the fund balance is projected to decrease from $149.6 million at
the end of FY 2021 to $57.3 million at the end of FY 2027.
The following table displays the forecast outcomes of maintaining the assessment rate at 2.2
cents per hour through FY 2027.

WBF Assessment Summary
Legislation in 2019 (HB 2788) stated that the WBF should have a minimum fund balance of 12
months of projected expenditures. In FY 2022, this is anticipated to be $83.9 million. Because
the current fund balance is $149.6 million, a further drawdown in the balance is warranted. With
an assessment rate of 2.2 cents per hour, we anticipate an orderly return to compliance for the
fund balance.

Forecast assumptions
The primary revenue, expenditure, and transfer assumptions used in this analysis are described
below.
Revenue assumptions:
1. Includes actual revenue data from the quarterly financial statements through June 2021.
2. Includes the employment forecasts from the September 2021 OEA economic forecast.
3. Includes an updated estimate of the average annual number of hours worked.
4. Includes updated estimates of the recoveries for the Non-Complying Employer Program.
5. Includes estimates of investment income based on the latest information from the State
Treasurer’s Office.
6. Includes fines and penalties and other miscellaneous revenue based on recent activity.
Expenditure and transfer assumptions:
1. Includes actual expenditure and transfer data from the quarterly financial statements
through June 2021.
2. Includes updated forecasts of all WBF program expenditures.
3. Costs that WCD, WCB, and OIW incur administering WBF programs are inflated 3
percent per year.
4. Includes projected payments to the Oregon Institute of Occupational Health Sciences of
$1.9 million in FY 2022.
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5. Includes payments to the Employment Department and Department of Revenue of about
$585,000 in FY 2022 to cover the costs of collecting the WBF assessment. This amount
is expected to be constant in future years.
6. Includes payments to the Bureau of Labor and Industries (BOLI) of about $560,000 in
FY 2022 for enforcement of anti-discrimination laws.
7. Includes updated estimates of the transfers from the Premium Assessment Operating
Account for the Non-Complying Employer Program expenditures.
8. Includes estimates of the payments from the WBF for claims costs of the three selfinsurer groups that have dissolved under the provisions of SB 1558, passed during the
2014 legislative session.
9. Includes estimates of the increased expenditures due to the passage of HB 2337 and HB
2338 in 2017, which increased permanent total disability and beneficiary benefits.
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WBF revenue forecast
The graph shows the OEA September 2021 total non-farm employment forecast. This forecast is
used to produce the financial outcomes discussed in this recommendation.

We use an average annual hours worked estimate from the Occupational Injury and Illness
survey that Research Unit staff conduct for the Bureau of Labor Statistics. The survey provides
an average of 1,601 hours worked
The WBF also receives investment income. This totaled $2.5 million in FY 2021. If the fund
balance grows, this annual amount will grow. Under the assumptions discussed in this
recommendation, investment income would grow to $3.3 million in FY 2027.
WBF program expenditures forecast
About 92 percent of the WBF’s expenditures pay for the WBF programs. The most costly
program, the Retroactive Program, has had declining expenditures. The majority of claims are
more than 30 years old, and the number of beneficiaries is declining by more than 100 per year.
This trend will continue, even with the newly enacted benefit increases. Reemployment
Assistance Program expenditures (primarily the Employer-at-Injury Program and the Preferred
Worker Program) had decreased over the past few years, but we forecast increased expenditures
because of the increase in the number of claims. (See Appendix 2 for more details of the program
expenditure forecast.)
WBF forecast outcomes
In this analysis, the assessment rate needed for revenue to equal expenditures is defined as the
equilibrium rate. With our current expenditure forecast and the baseline employment forecast,
the equilibrium rate is between 2.4 and 2.8 cents per hour over the next six years. Therefore, if
the assessment rate was maintained at 2.2 cents per hour effective January 2022, we would
expect the fund balance to decline slowly. (See Appendix 1 for more details of the financial
outcomes.)
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After the last recession, SB 1558 (2014) required the Management-Labor Advisory Committee
(MLAC) study the proper WBF minimum fund balance.1 HB 2788 (2019) resulted from this
study; it states that the fund balance should be at least the equivalent of 12 months of projected
expenditures. If the fund balance is expected to fall below that level, the department must
develop a plan to increase the fund balance and provide the plan to MLAC.
The MLAC study describes the impact of the last recession on the WBF. Prior to the recession,
the department had lowered the assessment rate to 2.8 cents per hour to draw down the fund
balance. With the recession and the 2.8 cents-per-hour assessment rate, the fund balance dropped
by about $92 million over a seven-year period.

1

The report can be accessed at https://www.oregon.gov/dcbs/mlac/Documents/wbf-study-bal-rpt-121418.pdf. The
2019 legislation can be accessed at https://olis.leg.state.or.us/liz/2019R1/Measures/Overview/HB2788.
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Appendix 1
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Appendix 2
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Department of Consumer and Business Services

Workers’ Benefit Fund
Assessment Rate

Director’s Office
350 Winter Street NE, Room 200
PO Box 14480
Salem, OR 97309-0405
Voice: 503-378-4100
Fax: 503-378-6444
www.dcbs.oregon.gov

Testimony of DCBS Director Andrew Stolfi
September 16, 2021
The Workers’ Benefit Fund (WBF) assessment provides benefit increases to permanently disabled
workers and to families of workers who died from a workplace injury or disease. These cost-of-living
adjustments are made to reflect improvements to benefits and changes in average wages.
The WBF also supports Oregon’s highly successful programs to help injured workers return to work
sooner and earn their pre-injury wages. These programs offer financial assistance to employers that
hire injured workers, such as wage subsidies, premium exemptions, and reimbursements for worksite
modifications and equipment. These programs help keep Oregon’s workers’ compensation costs low.
The fund’s revenue comes from a cents-per-hour-worked assessment. Employers and workers each
pay half of the assessment. The assessment is paid directly to Oregon’s Employment and Revenue
departments through quarterly payroll tax reports, and the revenue is transferred to DCBS.
For 2022, our analysts recommend no change in the current assessment, which means it would
remain at 2.2 cents per hour worked.
Written testimony will be accepted on this issue through 11:55 p.m. Thursday, Sept. 23, 2021, by
the Director’s Office of the Department of Consumer and Business Services, 350
Winter St. NE, P.O. Box 14480, Salem, OR 97309-0405. Written testimony can also be submitted by
emailing WCD.Policy@oregon.gov.
More details about the 2022 assessment can be found in the staff recommendation memo, which will
be entered into the record of this hearing. More details about workers’ compensation costs in 2022
can be found on our website at https://www.oregon.gov/dcbs/cost/Pages/index.aspx.

Our Mission: To protect and serve Oregon’s consumers and workers while supporting a positive business climate

BEFORE THE DIRECTOR OF THE
DEPARTMENT OF CONSUMER AND BUSINESS SERVICES
OF THE STATE OF OREGON
PUBLIC RULEMAKING HEARING

In the Matter of the Amendment of OAR:
436-070, Workers’ Benefit Fund Assessment

)
)
)
)

TRANSCRIPT OF
TESTIMONY

The proposed amendment to the rules was announced in the Secretary of State’s Oregon Bulletin
dated Sept. 1, 2021. On Sept. 16, 2021, a public rulemaking hearing was held as announced at
4 p.m. by video and teleconference from the Labor & Industries Building, 350 Winter Street NE,
Salem, Oregon. Fred Bruyns, from the Workers’ Compensation Division, was the hearing
officer. The record will be held open for written comment through Sept. 23, 2021.
INDEX OF WITNESSES
Witnesses
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No public testimony ..................................................................................................................... NA
TRANSCRIPT OF PROCEEDINGS
Fred Bruyns:
Good afternoon and welcome. This is a public rulemaking hearing. My name is Fred Bruyns, and
I’ll be the presiding officer for the hearing.
The time is 4:01 p.m. on Thursday, Sept. 16, 2021. We are streaming this hearing from the Labor
& Industries Building, 350 Winter St. NE, in Salem, Oregon. We are making an audio recording
of today’s hearing and will create a transcript. If you wish to present oral testimony today, I will
add your name to the roster in just a moment.
The Department of Consumer and Business Services, Workers’ Compensation Division proposes
to amend chapter 436 of the Oregon Administrative Rules, specifically division 70, Workers’
Benefit Fund Assessment. The department has summarized the proposed rule changes and
prepared an estimate of fiscal and economic impacts in the notice of proposed rulemaking. This
notice and proposed rules with marked changes are posted to the division’s website:
WCD.Oregon.gov, under “Laws and rules,” and then “Proposed rules and testimony.”
The Workers’ Compensation Division:
• Filed the notice of proposed rulemaking with the Oregon Secretary of State on Aug. 30,
2021;
• Mailed the notice to its postal and electronic mailing lists;
• Notified Oregon legislators as required by ORS chapter 183; and

Transcript of public rulemaking hearing
Sept. 16, 2021
•

Posted public notice and the proposed rules to its website.

The Oregon Secretary of State published the hearing notice in its Oregon Bulletin dated
Sept. 1, 2021.
This hearing gives the public the opportunity to provide comment about the proposed rules. In
addition, the division will accept written comment through and including Sept. 23, 2021, and will
make no decisions until all of the testimony is considered.
Andrew Stolfi, the director of the Department of Consumer and Business Services, was unable to
attend the hearing today. However, I will read an extract of the director’s written testimony into
the record, which is the majority of a memo dated today, Sept. 16, 2021.
“The Workers’ Benefit Fund (WBF) assessment provides benefit increases to
permanently disabled workers and to families of workers who died from a workplace
injury or disease. These cost-of-living adjustments are made to reflect improvements to
benefits and changes in average wages.
“The WBF also supports Oregon’s highly successful programs to help injured workers
return to work sooner and earn their pre-injury wages. These programs offer financial
assistance to employers that hire injured workers, such as wage subsidies, premium
exemptions, and reimbursements for worksite modifications and equipment. These
programs help keep Oregon’s workers’ compensation costs low.
“The fund’s revenue comes from a cents-per-hour-worked assessment. Employers and
workers each pay half of the assessment. The assessment is paid directly to Oregon’s
Employment and Revenue departments through quarterly payroll tax reports, and the
revenue is transferred to DCBS.
“For 2022, our analysts recommend no change in the current assessment, which means it
would remain at 2.2 cents per hour worked.
“More details about the 2022 assessment can be found in the staff recommendation
memo, which will be entered into the record of this hearing.”
That was the director’s testimony. The “staff recommendation memo” referenced in that
testimony has been posted to the Workers’ Compensation Division’s website as Exhibit 1. The
director’s testimony will be posted to the website as “Exhibit 2.”
We are now ready to receive public testimony. Is there anyone on the connection who would like
to testify at this time?
For the record, no one wishes to testify at this time.
In a moment I will recess the hearing, and we will resume for additional testimony, if anyone
arrives before 5 p.m. and wishes to testify. We will close the hearing at 5 p.m.
Again, the record remains open for written testimony through and including Sept. 23, 2021.
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Transcript of public rulemaking hearing
Sept. 16, 2021
You may submit testimony in any written form. I encourage you to submit your testimony by
email or as attachments to email. However, you may also use fax or U.S. mail. My contact
information is on the Notice of Proposed Rulemaking posted to our website. I will acknowledge
all testimony received.
This hearing is recessed at: 4:06 p.m.
This hearing is resumed at: 4:59 p.m.
Does anyone else wish to testify this afternoon?
Hearing no one, this hearing is adjourned at 5 p.m.
Thank you for joining us today – goodbye.

Transcribed from a digital audio recording by Fred Bruyns, Sept. 17, 2021.
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