BEFORE THE DIRECTOR OF THE
DEPARTMENT OF CONSUMER AND BUSINESS SERVICES
OF THE STATE OF OREGON
In the Matter of the Amendment of OAR:
436-105, Employer-at-Injury Program

) SUMMARY OF
) TESTIMONY AND
) AGENCY RESPONSES

This document summarizes the significant data, views, and arguments contained in the hearing
record. The purpose of this summary is to create a record of the agency’s conclusions about the
major issues raised. Exact copies of the written testimony are attached to this summary.
The proposed amendment to the rules was announced in the Secretary of State’s Oregon Bulletin
dated Nov. 1, 2019. On Nov. 21, 2019, a public rulemaking hearing was held as announced at
10 a.m. in Room F of the Labor & Industries Building, 350 Winter Street NE, Salem, Oregon.
Fred Bruyns, from the Workers’ Compensation Division, acted as hearing officer. The record
was held open for written comment through Nov. 27, 2019.
No one testified at the public rulemaking hearing, recorded below as exhibit 2. The public
submitted written testimony as described below.
Testimony list:
Exhibit

Description

1

Susan Potter, McCauley Potter Fain Associates

2

Transcript of Nov. 21, 2019 rulemaking hearing

3

Jaye Fraser, SAIF Corporation

Testimony: OAR 436-105-0540(2)
Exhibit 1
“ …. We recently became aware of the fact that the $120 administrative fee, which is provided to
the insurer for administering this program, has remained the same for 12 years, since 2007. It is
our opinion that given this length of time, the costs associated with doing business and
processing EAIPs has risen significantly since 2007, and an increase in the rate of the
administrative fee is warranted.
“We … propose an increase of the administrative fee to $200. We believe this is reasonable,
since this fee has not been increased for almost 13 years, and the amount of administrative time
required to complete EAIP reviews and increased costs associated with doing business.
“The average amount of time it takes to complete one EAIP reimbursement has been calculated
by my staff to be 2 hours; some reviews may take less time, and many reviews con take 3+ hours
to review and gather necessary information to complete the EAIP reimbursement (especially
very complicated claims).”
[See full testimony for a description of the process for EAIP reviews.]
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Response: Thank you for your testimony. The division is planning to reopen the Division 105
rules after the New Year to review increasing the administrative fee and to provide an
opportunity for stakeholders to participate in the rule revision process. The division would
appreciate your participation in that discussion.
Testimony: OAR 436-105-0500, 0512, 0520, 0540
Exhibit 3
“… SAIF has reviewed the proposed rules and specifically supports the following changes.
“OAR 436-105-0500(6)[(d)](C) The proposed rule explains to insurers how to calculate the
amount of wage subsidy reimbursement when payroll records and supplemental documentation
show the amount of wages earned by the worker for reimbursable partial payroll periods.
“OAR 436-105-0512(6) Clarifies that the Employer-at-Injury Program and Preferred Worker
Program may not overlap for the same claim and the same claim opening.
“OAR 436-105-0520(2) Increase the wage subsidy reimbursement rate from 45 to 50 percent of
the workers' gross wages.
“OAR 436-105-0540(5) Requires that the insurer receive from the employer all required
documentation for reimbursement within one year from the end of the Employer-at-Injury
Program.”
Response: Thank you for your testimony.
Testimony: OAR 436-105-0540(5)(b)
Exhibit 3
“As SAIF expressed during the advisory committee meeting, SAIF is concerned about the
changes proposed in OAR 436-105-0540(5)(b). SAIF understands and supports WCD's desire to
eliminate inappropriate expenditures from the Workers' Benefit Fund. We understand that WCD
hopes these rule changes will result in fewer questionable expenditures.
“SAIF is concerned the proposed changes will add to the administrative burden for system users
and potentially discourage program usage. From a high in 2013, employer access of EAIP has
steadily declined each year from 2,140 employers to 1,780 employers in 2018, a 17% decline in
employers using the program. Fewer employers accessing an employer activated program results
in fewer Oregon workers benefiting from this early return to work program. 9,100 placements
were made in 2013 compared to the only 7,217 in 2018, a 20% usage decrease. SAIF is
concerned that further administrative burdens will further discourage system participation.
“SAIF submits roughly 1,000 purchase requests per year. Currently SAIF's reimbursement
requests are automated. Staff electronically request reimbursement; request for reimbursement is
automatically printed, sent to SAIF's mailroom where it is mailed with no additional
administrative work for SAIF's EAIP staff.
“The proposed rules require that additional documents be provided with each reimbursement
request. SAIF conservatively estimates an additional 5,000 pieces of paper documentation will
be printed and mailed to WCD. WCD's audit staff has reviewed these documents in SAIF's
systems during its audits of SAIF's reimbursement requests. SAIF estimates that this additional
administrative handling of documentation will require an additional 166 staff-hours to process
these 5,000 pieces of paper each year. This is 166 hours to print, organize, and mail papers that
are not currently printed or handled. This is 166 staff-hours of handling paper rather than
working with employers to get workers back to work.
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“In turn, WCD's staff will handle and review each individual document to verify it has received
all required documentation for reimbursement requests. Missing documentation will result in
WCD returning the reimbursement request to the administrating insurer to resubmit or appeal the
declined reimbursement. There is more work related to this task than simply reviewing
documents. WCD would need to respond to, track, and re-process multiple additional requests.
“The proposed rules also require insurers to obtain new information prior to submitting a
reimbursement request for a purchase, including start date, wages, and hours to be worked.
Currently, these data elements are obtained through payroll records after the worker has returned
to work because start dates, wages, and the hours a returning worker will work, can change
between the time a piece of equipment is purchased, and the time the worker actually returns to
work. SAIF is uncertain why WCD needs this information to process an equipment purchase
reimbursement requests. Insurers will need to request this information from the employer a
second time once the worker has returned to light duty, creating an administrative burden for
both insurer and employer.
“Finally, the most recent audit by WCD of EAIP dollars spent (over $8.6 million audited)
verified an accuracy of 98% across the industry. This outstanding result shows that most insurers
and employers are correctly using the program and responsibly accessing the program to benefit
their workers.
“SAIF suggests WCD utilize several alternative options to clarify eligible purchases and
encourage program utilization: [See full testimony for descriptions of alternatives.]
….
“SAIF is an active user and vocal supporter of Oregon's Employer-at-Injury Program. We
support WCD's efforts to eliminate misuse of the program, but we urge WCD to consider the
whether the added burden imposed on insurers and employers by the proposed reimbursement
process will eliminate misuse, or whether the change will be a disincentive for employers who
would otherwise use the program.”
Response: Thank you for your testimony. The division is aware that the requirement to submit
documentation for worksite modification and EAIP purchases at the time of the reimbursement
request may increase the administrative burden for insurers. In an effort to offset the potential
increase of the administrative burden, the division will reopen the EAIP rules after the New Year
to discuss increasing the administrative fee. The division would appreciate your participation in
that discussion.

Dated this 17th day of December, 2019.
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The proposed amendment to the rules was announced in the Secretary of State’s Oregon Bulletin
dated Nov. 1, 2019. On Nov. 21, 2019, a public rulemaking hearing was held as announced at
10 a.m. in Room F of the Labor and Industries Building, 350 Winter Street NE, Salem, Oregon.
Fred Bruyns, from the Workers’ Compensation Division, acted as hearing officer. The record
will be held open for written comment through Nov. 27, 2019.
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TRANSCRIPT OF PROCEEDINGS
Fred Bruyns: So, good morning and welcome. This is a public rulemaking hearing. My name is
Fred Bruyns, and I’ll be the presiding officer for the hearing.
The time is 10 a.m. on Thursday, November 21, 2019. We are in Room F of the Labor &
Industries Building, 350 Winter St. NE, in Salem, Oregon. We are making an audio recording of
today’s hearing.
If you wish to present oral testimony today, please sign in on the “Testimony Sign-In Sheet” on
the table by the entrance. If you plan to testify over the telephone, I will sign in for you.
The Department of Consumer and Business Services, Workers’ Compensation Division proposes
to amend chapter 436 of the Oregon Administrative Rules, specifically:


Division 50, Employer/Insurer Coverage Responsibility;

Transcript of public rulemaking hearing
Nov. 21, 2019




Division 85, Premium Assessment;
Division 105, Employer-at-Injury Program; and
Several rules throughout OAR chapter 436 that implement passed legislation or otherwise
align rules with governing statutes.

The department has summarized the proposed changes and prepared estimates of fiscal and
economic impacts in the notices of proposed rulemaking hearing. These notices and proposed
rules with marked changes are on the table by the entrance. Also on the table are copies of
testimony received to date: That from Susan Potter of McCauley Potter Fain Associates,
requesting an increase in the administrative fee under the Employer-at-Injury Program; and a
recommendation by the Workers’ Compensation Division to remove proposed new wording in
OAR 436-050-0050 that might create confusion between reporting requirements under this rule
and requirements under OAR 436-162, the rules governing electronic data interchange for proof
of coverage.
The Workers’ Compensation Division: filed the notices of proposed rulemaking with the Oregon
Secretary of State; mailed the notices to its postal and electronic mailing lists; notified Oregon
legislators as required by ORS chapter 183; and posted public notice and proposed rules to its
website.
The Oregon Secretary of State published the hearing notices in its Oregon Bulletin dated
Nov. 1, 2019.
This hearing gives the public the opportunity to provide comment about the proposed rules. In
addition, the division will accept written comment through and including November 27, 2019,
and will make no decisions until all of the testimony is considered.
We are ready to receive testimony. Is anyone here going to provide testimony this morning?
Okay. Have you signed in on the sheet in the back, Jaye?
Jaye Fraser, SAIF Corporation: I’m not testifying.
Fred Bruyns: Oh, you’re not - just moving – okay – from one place to another. Oh, yah Barb, if
you’d check the sheet.
Barbra Hall, Workers’ Compensation Division: I see nobody.
Fred Bruyns: No one. Okay. Anyone here is welcome to testify, so I will let you know. Is there
anyone on the telephone with us who would like to testify? Okay – hearing no one, it is our
policy to keep the hearing open for testimony a minimum of one-half hour. I will recess in a
moment, but I want to remind you that the record does remain open until November 27, 2019.
You may submit testimony in any written form. You may use email, fax, USPS mail, courier, or
you may hand deliver testimony to Workers’ Compensation Division Central Reception on the
second floor of this building. On the table by the entrance are business cards that include my
contact information. I will acknowledge all testimony received.
The hearing is recessed at 10:04 a.m.
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The hearing is resumed at 10:30. Is there anyone here this morning who would like to testify?
Anyone on the telephone?
Jenny Walsh, Providence: Oh, I’m on the phone. This is Jenny Walsh from Providence.
Fred Bruyns: Okay, Jenny, would you like to testify this morning?
Jenny Walsh: No – not – no. Not this morning.
Fred Bruyns: Okay. Well this is a good opportunity …
Jenny Walsh: I was just kind of listening in.
Fred Bruyns: That’s fine. This is a good opportunity then to remind everyone that we’re open for
written testimony through and including Nov. 27, which I believe is next Wednesday, the day
before Thanksgiving, so anyone is welcome to submit written testimony by that time.
And with that, the time is now 10:31. This hearing is adjourned. Thank you for coming.

Transcribed from a digital audio recording by Fred Bruyns, Nov. 21, 2019.
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