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CHAPTER 436 ARCHIVES DIVISION
DEPARTMENT OF CONSUMER AND BUSINESS SERVICES SECRETARY OF STATE

WORKERS' COMPENSATION DIVISION

FILING CAPTION: Employer-at-Injury Program wage subsidy; documentation required for purchases and worksite
modifications
LAST DAY AND TIME TO OFFER COMMENT TO AGENCY: 11/27/2019 11:55PM

The Agency requests public comment on whether other options should be considered for achieving the rule's substantive goals while reducing negative economic
impact of the rule on business.

CONTACT: Fred Bruyns 350 Winter Street NE Filed By:
503-947-7717 PO Box 14480 FREDERICK BRUYNS
fred.h.bruyns@oregon.gov Salem,OR 97309 Rules Coordinator
HEARING(S)

Auxilary aids for persons with disabilities are available upon advance request. Notify the contact listed above.

DATE: 11/21/2019

TIME: 10:00 AM

OFFICER: Fred Bruyns

ADDRESS: Labor & Industries Building,
Room F

350 Winter Street NE

Salem, OR 97301

SPECIAL INSTRUCTIONS:

You may listen to the hearing or testify
by telephone: Dial-in number is 1-213-
787-0529; Access code is 9221262#.

NEED FOR THE RULE(S):

The proposed changes are needed to implement statutory changes and to enhance the effectiveness of administration
of the Employer-at-Injury Program under ORS 656.622.

DOCUMENTS RELIED UPON, AND WHERE THEY ARE AVAILABLE:

Enrolled Senate Bill 1534 (2018). Enrolled House Bill 3146 (2019). Rulemaking advisory committee records. Written
advice. These documents are available for public inspection upon request to the Workers’ Compensation Division, 350
Winter Street NE, Salem, Oregon 97301-3879. Please contact Fred Bruyns, rules coordinator, 503-947-7717,
fred.h.bruyns@oregon.gov.

FISCAL AND ECONOMIC IMPACT:

The proposed increase in wage subsidy from 45 percent to 50 percent of gross wages would result in approximately an
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11.11 percentincrease in reimbursements for wage subsidies. In 2018, total reimbursements for 45 percent wage
subsidies was $15,373,462, and reimbursement would have been increased by $1,708,162 had a 50 percent wage
subsidy been applied. All Employer-at-Injury Program benefits are paid from the Workers’ Benefit Fund (WBF). The
agency does not expect increased wage subsidy to require an increase in the cents-per-hour assessments established
under ORS 656.506 and OAR 436-070. Reserves in the WBF should continue to exceed 12 months of projected
expenditures.

The proposed requirement to submit documentation with requests for reimbursement for Employer-at-Injury Program
purchases and worksite modifications may slightly increase workload for agency personnel who review the requests.
The agency can absorb this workload using existing personnel. Workload increases may be at least partially offset by
savings in time spent auditing and recouping moneys inappropriately paid. The agency projects that the proposed
change would result in fewer inappropriate expenditures from the Workers’ Benefit Fund.

COST OF COMPLIANCE:

(1) Identify any state agencies, units of local government, and members of the public likely to be economically affected by the
rule(s). (2) Effect on Small Businesses: (a) Estimate the number and type of small businesses subject to the rule(s); (b) Describe the
expected reporting, recordkeeping and administrative activities and cost required to comply with the rule(s); (c) Estimate the cost
of professional services, equipment supplies, labor and increased administration required to comply with the rule(s).

1. Impact on state agencies, units of local government and the public (ORS 183.335(2)(b)(E)):

a. The agency estimates that proposed rule changes will not affect costs to state agencies for compliance with the rules.
b. The agency estimates that proposed rule changes will not affect costs to units of local government for compliance
with the rules except for those units of local government that are self-insured employers — see a description of the
impacts under part “c” below.

¢. The agency estimates that proposed rule changes would increase costs to the public for compliance with the rule.
Insurers and self-insured employers would have to submit documentation with requests for reimbursement for
Employer-at-Injury Program purchases and worksite modifications, and this would increase costs for printing and
postage. The agency processes about 800 of these reimbursement requests per year. Although the agency cannot
determine exactly how much staff time would be required to print or copy the documents or the costs for paper and
toner and postage, processing should not require more than one hour of staff time or $10 for printing and postage on
average. Using $40 per hour, which is the “managerial” rate when the agency processes public records requests ($25 for
clerical, $50 for managerial, $75 is for professional time), the maximum average cost should be $50. The estimated
overall cost should not exceed $40,000.

The agency estimates that the proposed increase in wage subsidies from 45 to 50 percent of gross wages would provide
approximately 11.11 percent higher reimbursements to Oregon employers that use the subsidies under the Employer-
at-Injury Program. In 2018, total reimbursements for 45 percent wage subsidies was $15,373,462, and reimbursement
would have beenincreased by $1,708,162 had a 50 percent wage subsidy been applied.

Additional proposed rule changes should not result in significant costs or savings to any person or organization affected
by these rules.

2. Cost of compliance effect on small business (ORS 183.336):

a. Estimate the number of small businesses and types of business and industries with small businesses subject to the
rule:

Some of the businesses affected by these proposed rule changes are workers’ compensation insurance companies and
self-insured employers. These are typically large organizations and not small businesses as defined by ORS 183.310.
Increased wage subsidies would be available to all Oregon employers that use the Employer-at-Injury Program to help
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their workers remain at work. Oregon has more than 100,000 subject employers, most of which are small businesses as
defined by ORS 183.310.

b. Projected reporting, recordkeeping and other administrative activities required for compliance, including costs of
professional services:

The agency estimates that small businesses would not assume additional costs for reporting, recordkeeping,
professional services, or other administrative activities required for compliance with the rules.

¢. Equipment, supplies, labor and increased administration required for compliance:

The agency estimates that small businesses would not assume additional costs for equipment, supplies, labor, or
increased administration required for compliance with the rules.

DESCRIBE HOW SMALL BUSINESSES WERE INVOLVED IN THE DEVELOPMENT OF THESE RULE(S):

The agency notified more than 3,500 stakeholders, including many who work for or represent small businesses, about a
scheduled rulemaking advisory committee meeting and requested agenda topics.

WAS AN ADMINISTRATIVE RULE ADVISORY COMMITTEE CONSULTED? YES

RULES PROPOSED:
436-105-0003, 436-105-0004, 436-105-0005, 436-105-0006, 436-105-0008, 436-105-0500, 436-105-0511, 436-
105-0512, 436-105-0520, 436-105-0540, 436-105-0560

AMEND: 436-105-0003

RULE SUMMARY: Amended rule 0003:

- Is retitled from “General Provisions” to “Purpose and Applicability” to better describe the rule and to be consistent
with equivalent rules in OAR chapter 436.

- Removes provisions describing submission of documents and for determining timeliness; these would be adopted in a
new rule 0004.

CHANGES TO RULE:

436-105-0003
GeneralPrevisiens-Purpose and Applicability 9

(1) Purpose 9

(a) The rules in OAR 436-105 explain who qualifies for and how to request assistance and reimbursements from
the Employer-at-Injury Program.q

(b) The Employer-at-Injury Program encourages the early return to work of injured workers by providing
incentives from the Workers' Benefit Fund to employers.q[

(c) The Employer-at-Injury Program is activated by the employer and administered by the insurer.q

(d) The purpose of Employer-at-Injury Program assistance is to:q

(A) Enable the worker to perform transitional work within the worker's limitations that resulted in the worker's
eligibility for the Employer-at-Injury Program;q[

(B) Prevent a worsening of the worker's compensable injury or occupational disease; orq

(C) If the claim has not been accepted or denied, prevent a worsening of the claimed workers' compensation injury
or occupational disease.

(2) Applicability.q

(a) These rules apply to:q

(aA) All individual employer-at-injury programs started on or after the effective date of these rules, unless
otherwise provided in subsectiensparagraph (bB) or (eC) of this subsection;
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(bB) All wage subsidy reimbursement requests when the wage subsidy period began on or after the effective date
of these rules; andq[

(eC) All reimbursement requests received by the division on or after the effective date of these rules for worksite
modification or program purchases, regardless of when the purchase was made.ql

(3} Subrmitting - caleulating time St

1870209

{4)Birector'sdiseretion:b) The director may waive procedural rules as justice requires, unless otherwise obligated
by statute.

Statutory/Other Authority: ORS 656.622, 656.726(4)

Statutes/Other Implemented: ORS 656.622
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ADOPT: 436-105-0004

RULE SUMMARY: Adopted rule 0004 has the provisions describing submission of documents and for determining
timeliness moved in from rule 0003.

CHANGES TO RULE:

436-105-0004

Submitting Documents or Information: Calculating Time

(1) Documents submitted to the division may be:ql

(a) Mailed to the division's mailing address with sufficient postage and placed in the custody of the U.S. Postal
Service: Tl

(b) Hand delivered to the division's Salem office:q

(c) Faxed. if the document transmitted indicates it has been delivered by fax, is sent to the correct fax number, and
indicates the date it was sent: orql

(d) Sent by any other method authorized by the director.ql

(2) Timeliness of documents submitted to the division:1[

(a) If a document is mailed. it will be considered submitted on the date it is postmarked.q

(b) If a document is hand-delivered. it must be delivered during regular business hours and marked as received to
be considered submitted on that date.q[

(c) If a document is faxed., it must be received by 11:59 p.m. Pacific Time to be considered submitted on that date.q
(d) Time periods allowed under these rules are calculated in calendar days. The first day is not included. The last
day is included unless it is a Saturday, Sunday, or legal holiday. In that case, the period runs until the end of the
next day that is not a Saturday, Sunday, or legal holiday. Legal holidays are those listed in ORS 187.010 and
187.020.

Statutory/Other Authority: ORS 656.622, ORS 656.726(4)

Statutes/Other Implemented: ORS 656.622
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AMEND: 436-105-0005

RULE SUMMARY: Amended rule 0005 includes minor changes to the introduction and definitions to be consistent with
equivalent rules in OAR chapter 436.

CHANGES TO RULE:

436-105-0005
Definitions 1

ForthepurpeseofUnless a term is defined in these rules;untess or the context otherwise requires, etherwise:
definitions of ORS chapter 656 are incorporated by reference and made part of these rules.q

(1) "Client" means a person to whom workers are provided under contract and for a fee on a temporary or leased
basis.q

(2)Beps v :

{3} "Director" means the director of the Department of Consumer and Business Services, or the director's de
legate forthe mattersignee

(43) "Division" means the Workers' Compensation Division of the Department of Consumer and Business
Services.q[

(54) "Employer at injury" means the organization that employed the worker when the worker:q

(a) Sustained the injury or occupational disease;q

(b) Made the claim for aggravation; orql
(
(

c) Requested an Own Motion opening under ORS 656.278.9]

65) "Insurer" means the insurance company or self-insured employer responsible for the workers' compensation
claim.q

(#6) "Premium" means the monieys paid to an insurer for the purpose of purchasing workers' compensation
insurance.q[

(87) "Regular work" means the job the worker held at the time of injury, claim for aggravation, or Own Motion
opening under ORS 656.278.97

(28) "Skills building" means a class or course of instruction taken by the worker for the purpose of enhancing an
existing skill or developing a new skill.q[

(409) "Transitional work" means temporary work with the employer at injury that is not the worker's full-duty
regular work and is assigned because the worker cannot perform full-duty regular work.
Statutory/Other Authority: ORS 656.622, ORS 656.726(4)
Statutes/Other Implemented: ORS 656.622
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AMEND: 436-105-0006

RULE SUMMARY: Amended rule 0006 modifies the spelling of monies to moneys to be consistent with other uses of
this word in OAR chapter 436.

CHANGES TO RULE:

436-105-0006
Workers Benefit Fund

(1) The department maintains the financial integrity of the Workers' Benefit Fund under ORS 656.605 and all
reimbursement is subject to the availability of funds. If the funds are too low for all reimbursements, the director
has the final authority to determine how the funds will be disbursed.q

(2) Monieys in the Workers' Benefit Fund may not be used to provide concurrent benefits under the Employer-at-
Injury Program and the Preferred Worker Program under OAR 436-110 for the same worker for the same period
of time, with the exception of claims costs reimbursed under OAR 436-110-0330.9

(3) The director may use monieys from the Workers' Benefit Fund for activities to provide information about and
encourage the re-employment of injured workers. A maximum of $250,000 may be used in a fiscal year, July 1 to
June 30. The director must approve all expenditures. Activities include, but are not limited to:

(a) Advertisements and promotion of re-employment assistance programs and associated production costs; and{
(b) Public re-employment assistance program conferences and workshops.

Statutory/Other Authority: ORS 656.622, ORS 656.726(4)

Statutes/Other Implemented: ORS 656.622
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AMEND: 436-105-0008
RULE SUMMARY: Amended rule 0008 has a minor wording change to enhance clarity.
CHANGES TO RULE:

436-105-0008
Denial of Reimbursement, Reconsideration, Directors Review q]

(1) Denial of reimbursement. The director will deny any reimbursement for Employer-at-Injury Program
assistance it finds violates these rules. The director has the discretion to deny any reimbursement of Employer-at-
Injury Program assistance it determines is not reasonable, practical, or feasible, or considers an abuse of the
program.q[

(2) Reconsideration.q]

(a) Parties directly affected by an Employer-at-Injury Program decision may request reconsideration by
submitting a written request to the division no later than 60 days after the date the decision was issued.q

(b) The request ferreconsideration-must specify the reasons why the-decisienisappealreconsideration is being
requested and may include additional documentation.q

(c) The director will reconsider the decision and will notify all directly affected parties of its decision upon
reconsideration.q

(d) Reconsideration must precede a director's review under section (3) of this rule.q]

(3) Director's review.q

(a) Parties affected by the reconsideration may request a director's review by submitting a written request to the
division no later than 60 days after the date the reconsideration was issued. The request must specify the reasons
why the decision is appealed and may include additional documentation.q]

(b) The director may require any affected party to provide information or to participate in the director's review. If
the party requesting the director's review fails to participate without reasonable cause as determined by the
director, the director may dismiss the review.q[

(c) The director's review decision will be issued in writing. The director's review decision is final and not subject to
further review by any court or other administrative body.

Statutory/Other Authority: ORS 656.622, ORS 656.726(4)

Statutes/Other Implemented: ORS 656.622
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AMEND: 436-105-0500

RULE SUMMARY: Amended rule 0500:

- Explains how to calculate the amount of wage subsidy reimbursement if neither the payroll records nor supplemental
documentation show the amount of wages earned by the worker for reimbursable partial payroll periods;

- Implements Senate Bill 1534 (2018) by including among the types of records an insurer must maintain, documentation
that payments for a personal support worker were made to the Oregon Department of Human Services or Oregon
Health Authority, if applicable; and

- Includes minor wording changes to enhance clarity.

CHANGES TO RULE:

436-105-0500
Insurer Participation in the Employer-At-Injury Program 9

(1) Insurer participation. An insurer must be an active participant in providing re-employment assistance under
the Employer-at-Injury Program with the employer's consent. Participation includes issuing notices of the
available assistance and administering the Employer-at-Injury Program as specified in these rules.q

(2) Notice of assistance available. The insurer must notify the worker and employer at injury in writing of the
assistance available from the Employer-at-Injury Program. A notice must be issued:q]

(a) Upon acceptance or reopening of a claim; and{[

(b) Within five days of a worker's first release for work after claim opening unless the release is for regular work.q
(3) Required notice language .1l

(a) The notice to the worker required by section (2) of this rule must be in bold type and contain the following
language:-1

The Employer-at-Injury Program provides Oregon's qualified injured workers help with staying on the job or
getting back to work. Because of your injury, your employer may be eligible for assistance to return you to
transitional work through this program while your claim is open. Your employer may contact [insurer name and
phone number].q

(b) The notice to the employer at injury required by section (2) of this rule must be in bold type and contain the
following language:-I

Because of your worker's injury, you may be eligible for assistance through the Employer-at-Injury Program to
return the worker to transitional work while the worker's claim is open. To learn more about the assistance
available from the program, please call [insurer name and phone number].q]

(4) Insurer administration of program. The insurer must administer the Employer-at-Injury Program according to
these rules. The insurer must assist an employer to:q]

(a) ObtainGet a medical release from the medical service provider amedicalrelease-that meets the requirements
of section (5) of this rule;

(b) Identify a transitional work position:q]

(A) The transitional work position must be within the worker's injury-caused limitations and may be created
through modification of the worker's regular work, job restructuring, assistive devices, worksite modification,
reduced hours, or reassignment to another job;1[

(B) Unless the transitional work is skills building, the position must be within the employer's course and scope of
trade or profession; and{

(C) When skills building is the transitional work, the worker must agree in writing to take the class or course of
instruction;]

(c) Process employer wage subsidy requests as specified in OAR 436-105-0520(2);91

(d) Make worksite modification purchases as specified in OAR 436-105-0520(3);11

(e) Make Employer-at-Injury Program purchases as specified in OAR 436-105-0520(4); andq

(f) Request Employer-at-Injury Program reimbursement from the division as specified in OAR 436-105-0540.9
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(5) Medical releases.q

(a) Medical releases are required for purposes of the Employer-at-Injury Program.q[

(b) A medical release must be related to the compensable injury or occupational disease or, if the claim has not
been accepted or denied, the claimed workers' compensation injury or occupational disease.

(c) A medical release must:q

(A) State the worker's specific current or projected restrictions; orq

(B) Indicate the worker is not released to regular work and be accompanied by an approval of a job description
that includes the job duties and physical demands required for the transitional work.q[

(d) A medical release that releases the worker to part-time work or fewer hours than the worker normally worked
before the injury must specify the worker's hourly restrictions.

(e) A medical release must be dated and cover any period of time for which benefits are requested.q

(A) The date a medical release is issued is considered the effective date if an effective date is not otherwise
specified.q

(B) A medical release, and any restrictions it contains, remains in effect until another medical release is issued.
(C) If amedical release does not specify an end date or follow-up date and no subsequent medical release is issued,
and there is no indication that the worker followed up with the medical service provider, the medical release is
effective for no more than 30 days.q

(f) An employer or insurer may get clarification about a medical release from the medical service provider who
issued the release any time before submitting the reimbursement request.ql

(6) Required documentation. The insurer must maintain all records and documentation of the Employer-at-Injury
Program for a period of three years from the date of the last Employer-at-Injury Program reimbursement request.
All documentation must be prepared before reimbursement is requested from the division. The insurer must
maintain the following information at an authorized claim processing location:q

(a) The worker's claim file;qT

(b) Documentation from the worker's medical service provider that the worker is unable to perform regular work
due to the injury and dated copies of all work releases from the worker's medical service provider;q

(c) Documentation of the transitional work that includes the start date, wage and hours, and a description of the
job duties;

(d) Alegible copy of the worker's payroll records for the wage subsidy period.q]

A) Payroll records must include:q

i) The date of payment; 9]

i) The dates of work covered by the payment;q

iii) The rate or rates of pay;T

iv) Gross wages; 1l

v) Whether the worker is paid by the hour, shift, day, or week or on a salary, piece, or commission basis;q

vi) The regular hourly rate or rates of pay, the number of regular hours worked, and pay for those hours;

vii) The number of overtime hours worked, if any, and pay for those hours; andq]

viii) The overtime rate or rates of pay;q

B) Payroll records may be supplemented with documentation of how the worker's earnings were calculated for
the wage subsidy. Supplemental documentation may be used to determine a worker's work schedule, wages
earned on a particular day, dates of paid leave, or to clarify any other necessary information not fully explained by
the payroll record;ql

(C) If neither the payroll records nor supplemental documentation show the amount of wages earned by the
worker for reimbursable partial payroll periods, the allowable reimbursement amount may be calculated as
follows:Y

(i) Divide the gross wages by the number of days in the payroll period for the daily rate; andl

(i) Multiply the daily rate by the number of eligible days:q

(e) Documentation of the time of the appointment and hours and wages of transitional work for any days for which
a partial day's reimbursement is requested after the worker is released for transitional work, or before returning

~ o~ o~ o~ o~ o~ o~ o~ o~ —~
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from a medical appointment with a regular work release; 1
(f) A legible copy of proof of purchase;previdingproefthe-item that shows an item for a worksite modification or
Employer-at-Injury purchase was ordered during the Employer-at-Injury Program period, and proof of payment-ef

(g) Documentation of the insurer's approval of worksite modifications;q
(h) Documentation that payments for a home care worker or personal support worker were made to the Oregon
Department of Human Services or Oregon Health Authority, if applicable;Tl

(i) Written acceptance by the worker when skills building is the transitional work; and{

(j) Documentation, including course title and curriculum for a class or course of instruction, when Employer-at
Injury Program purchases are requested.

Statutory/Other Authority: ORS 656.622, ORS 656.726(4)

Statutes/Other Implemented: ORS 656.622
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AMEND: 436-105-0511

RULE SUMMARY: Amended rule 0511
- Implements House Bill 3146 (2019) by replacing a reference to “inmate” with “adult in custody”; and
- Includes minor wording revisions to enhance clarity.

CHANGES TO RULE:

436-105-0511
Worker Eligibility 9

To be eligible for the Employer-at-Injury Program, a worker must:$f
{4 H have an Oregon workers' compensation injury or occupational disease claim at the time of the Employer-at-
Injury Programs;and$f

; 3 - - - . Adults in custody
eligible for benefits under ORS 655.505 to 655.555 and OAR 125-160 are not eligible for the Employer-at-Injury
Program.

Statutory/Other Authority: ORS 656.622, ORS 656.726(4)

Statutes/Other Implemented: ORS 656.622
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AMEND: 436-105-0512

RULE SUMMARY: Amended rule 0512:

- Specifies that the earliest occurrence of any one of the listed events will end eligibility for the Employer-at-Injury
Program; and

- Clarifies that the Employer-at-Injury Program and Preferred Worker Program may not overlap “for the same claim
during the same claim opening.”

CHANGES TO RULE:

436-105-0512
End of Eligibility €I

Employer-at-Injury Program eligibility ends_at the earliest of any of the following:ql

(1) When the worker or employer no longer meets the eligibility provisions stated in OAR 436-105-0510 and 436-
105-0511;97

2) When the worker's claim is closed or denied:

3) When sanctions issued under OAR 436-105-0560 preclude eligibility; ]

4) When the insurer ends the Employer-at-Injury Program at any time while the worker's claim is open;q

5) Two years after the original date of acceptance of a nondisabling claim; orql

(6) When benefitsunderthe Preferred Worker Program benefits under OAR 436-110 begin for the same claim
during the same claim opening, including premium exemption but excluding claims costs reimbursed under OAR
436-110-0330.

Statutory/Other Authority: ORS 656.726(4), ORS 656.622

Statutes/Other Implemented: ORS 656.622

P
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AMEND: 436-105-0520

RULE SUMMARY: Amended rule 0520 increases wage subsidy reimbursement from 45 to 50 percent of the worker’s
gross wages.

CHANGES TO RULE:

436-105-0520
Assistance Available from the Employer-at-Injury Program I

(1) General provisions. 9

(a) The Employer-at-Injury Program may be used only once per worker per claim opening or request for
reopening. If a nondisabling claim becomes a disabling claim after one year from the date of acceptance, the
disabling claim is considered a new opening and the Employer-at-Injury Program may be used again.{

(b) Assistance available includes wage subsidy, worksite modification, and purchases.

(c) Any modification and other purchases must be ordered before the end of the Employer-at-Injury Program.q
(2) Wage subsidy. Wage subsidy provides reimbursement of 450 percent of the worker's gross wages for the wage
subsidy period. Wage subsidy benefits are subject to the following conditions:q

(a) A wage subsidy may not exceed 66 workdays and must be completed within a 24-consecutive month period;q
(b) A wage subsidy may not start or end with paid leave; 1

(c) If the worker has hourly restrictions, reimbursable paid leave cannot exceed the maximum number of hours of
the worker's hourly restrictions. Paid leave exceeding the worker's hourly restrictions will not be reimbursed;
andql

(d) Any day during which the worker exceeds his or her injury-caused limitations will not be reimbursed. If,
however, an employer uses a time clock, a reasonable time of up to 30 minutes per day will be allowed for the
worker to get to and from the time clock and the worksite without exceeding the worker's hourly restrictions.q
(3) Worksite modification.q

(a) Worksite modification is altering a worksite by renting, purchasing, modifying, or supplementing equipment
to: 1l

(A) Enable a worker to perform the transitional work within the worker's limitations that resulted in the worker's
Employer-at-Injury Program eligibility;q

(B) Prevent a worsening of the worker's compensable injury or occupational disease; or{

(C) If the claim has not been accepted or denied, to prevent a worsening of the claimed workers' compensation
injury or occupational disease.q[

(b) For purposes of the Employer-at-Injury Program, a "worksite" is a primary work area available for a worker to
use to perform the required job duties. The worksite may be the employer's, client's, or worker's premises,
property, or equipment used to conduct business under the employer's or client's direction and control. A
worksite may include a worker's personal property or vehicle if required to perform the job.

c) Worksite modification assistance is subject to the following conditions:q

A) The insurer must determine the appropriate worksite modifications for the worker;q

B) The insurer must document its reasons for approving the modifications; and{]

C) Worksite modification items become the employer's property at the end of the Employer-at-Injury Program.q]
4) Employer-at-Injury Program purchases. Employer-at-Injury Program purchases are limited to:q

a) Tuition, books, fees, and materials required for skills building or to meet the requirements of the transitional
work position. Maximum expenditure is $1,000. Tuition, books, fees, and required materials will be provided
under the following conditions: 9T

(A) The insurer must determine the class or course of instruction will help the worker enhance an existing skill or
develop a new skill, and must document its decision; andql

(B) The worker must begin participation in the class or course of instruction while eligible for the Employer-at-
Injury Program;q

(b) Clothing required for the job, except clothing the employer normally provides. Clothing becomes the worker's

—_— e~ o~ o~ o~ —
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property. Maximum expenditure is $400; and{

(c) Tools and equipment required for the worker to perform transitional work, including consumables required to
support the functioning of the tools or equipment. These purchases become the employer's property. 9]

(5) Other conditions for worksite modifications and purchases.q

(a) Worksite modification and purchases of tools and equipment are limited to a combined maximum
reimbursement of $5,000.97

(b) Extended warranties that are in addition to the standard or manufacturer's warranty are not reimbursable
under the Employer-at-Injury Program.q[

(c) All modifications and purchases made by the employer in good faith are reimbursable, even if the worker
refuses to return to work, or if the worker agreed to take part in training and then later refused to attend training.
Statutory/Other Authority: ORS 656.622, ORS 656.726(4)

Statutes/Other Implemented: ORS 656.622
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AMEND: 436-105-0540

RULE SUMMARY: Amended rule 0540:

- Requires that the insurer receive from the employer all required documentation for reimbursement within one year
from the end of the Employer-at-Injury Program; and

- Requires the insurer to include specified documentation with its request for agency reimbursement for Employer-at-
Injury Program purchases and worksite modifications.

CHANGES TO RULE:

436-105-0540
Employer-at-Injury Program Reimbursement Procedures 9

The following provisions apply when the insurer requests reimbursement from the division under the Employer-
at-Injury Program:q[

(1) Reimbursable benefits. Reimbursements may include wage subsidy, Employer-at-Injury Program purchases,
and worksite modification.q

(2) Program administrative costs. The insurer is entitled to a program administrative cost of $120 for the first
approved reimbursement request for an Employer-at-Injury Program. Subsequent requests for reimbursement,
including amended requests, for the same Employer-at-Injury Program are not entitled to additional program
administrative costs.q[

(3) Minimum reimbursement request. The first reimbursement request for an Employer-at-Injury Program must
be for a minimum of $100. Subsequent requests, including amended requests, may be for less than $100.9

(4) Required documentation. The insurer must have all documentation required for reimbursement in its
possession at the time reimbursement is requested. The insurer must stamp or display evidence of the initial date
of receipt on each document as required under OAR 436-060-0017(2).97
(5) Timeframe for submitting requestform-—Fhe-rsurermust-submitFe

wed-oregen.govimbursement request and required documentation. The employer must submit all required

documentation for reimbursement to the insurer within one year from the end of the Employer-at-Injury Program.

Within one year and 30 days from the end of the Employer-at-Injury Program, the insurer must submit to the
division:9

(a) Form 2360, "Employer-at-Injury Program (EAIP) Reimbursement Request Form." The form is published with
Bulletin 260, both of which are available on the division's website at wcd.oregon.gov; and{

(b) For EAIP purchases and worksite modifications:q

(A) Documentation of the transitional work that includes the start date, wage and hours, and a description of the
job duties: Tl

(B) The corresponding medical release that the transitional work was based on;{l

(C) A legible copy of proof of any purchase showing the item was ordered during the Employer-at-Injury Program
period and proof of payment for the item: andql

(D) Documentation of the insurer's approval of any worksite modifications. 1l

(6) Corrected request forms. If the reimbursement request form is incomplete or contains an error, the division
may return the form to the insurer for correction. The insurer has 60 days from the date it receives the returned
reimbursement request form from the division, or one year and 30 days from the end of Employer-at-Injury
Program eligibility, whichever is later, to make the corrections and return the corrected form to the division.q

(7) Amended requests.q]

(a) Amended reimbursement requests must be submitted to the division within one year and 30 days from the end
of the Employer-at-Injury Program eligibility except as otherwise permitted in this rule.q]

(b) An amended reimbursement request must clearly state that it is an amendment and clearly state the corrected
information.q[
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(8) Denied claims.q

(a) The insurer may request reimbursement when a claim that was initially denied is subsequently accepted after
the Employer-at-Injury Program eligibility ended and more than one year and 30 days have passed. In that case,
the insurer must submit a completed Form 2360, "Employer-at-Injury Program (EAIP) Reimbursement Request
Form," {publishedwith Bulletin 260, available onthe division's website atwed-oregon.govwith the documentation
specified under 436-105-0540(5)(b) to the division within 60 days of the first litigation order or stipulation and
order accepting the claim. A copy of the order or stipulation must be attached to the reimbursement request
form.q[

(b) The insurer may request reimbursement for a qualifying Employer-at-Injury Program that took place before a
claim denial even if the claim is denied at the time the insurer submits the request to the division.

(9) Effect on rates, dividends, premiums, or assessments. The insurer may not use Employer-at-Injury Program
costs subject to reimbursement for rate making, individual employer rating, dividend calculations, or in any
manner that would affect the employer's insurance premiums or premium assessments under ORS 656.612 and
OAR 436-085 with the present or a future insurer. The insurer must be able to document that Employer-at-Injury
Program costs do not affect the employer's rates or dividend.ql

(10) Claim costs. If a preferred worker employed by an eligible employer with active premium exemption under
OAR 436-110-0325 incurs a new injury, the claim is subject to claim costs reimbursement under OAR 436-110-
0330. If the worker subsequently begins an Employer-at-Injury Program, program costs must be separated from
claim costs and will not be reimbursed as claim costs.$f

Statutory/Other Authority: ORS 656.622, ORS 656.726(4)

Statutes/Other Implemented: ORS 656.622
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AMEND: 436-105-0560

RULE SUMMARY: Amended rule 0560:

- Modifies the spelling of monies to moneys to be consistent with other uses of this word in OAR chapter 436; and

- Eliminates the provision that the department may include its legal costs in an order demanding repayment of moneys
reimbursed.

CHANGES TO RULE:

436-105-0560
Sanctions I

(1) Penalties for false statement or report or misrepresentation. Any person who knowingly makes a false
statement or misrepresentation to the director or an employee of the director for the purpose of obtaining any
benefits or reimbursement from the Employer-at-Injury Program, or who knowingly misrepresents the amount of
a payroll or knowingly submits a false payroll report, is subject to penalties under ORS 656.990.91

(2) Reasons for sanction. Reasons for the director to sanction an insurer, self-insured employer, employer, or their
representative include, but are not limited to:q[

(a) Misrepresenting information in order to receive Employer-at-Injury Program assistance;

(b) Making a serious error or omission that resulted in the director approving reimbursement in error;q

(c) Failing to respond to employer requests for assistance or failing to administer Employer-at-Injury Program
assistance; orq[

(d) Failing to comply with any condition in these rules.q

(3) Possible sanctions. The director may order one or more of the following sanctions:q]

(a) Ordering the person to take corrective action within a specific period of time;{

(b) Ordering the person being sanctioned to repay the department all, or part, of the monieys reimbursed, with or
without interest at a rate set by the department-Fhe-ordermayinclude the department'stegalecosts; I

(c) Ending the employer's eligibility to use the Employer-at-Injury Program for a specific period of time; or{[

(d) Pursuing civil penalties under ORS 656.745 or criminal action against the party.

Statutory/Other Authority: ORS 656.622, ORS 656.726(4)

Statutes/Other Implemented: ORS 656.622, 656.745, 656.990
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