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Meeting summary:
Fred Bruyns welcomed the committee members. After introductions, Fred turned the conduct of
the meeting over to Summer Tucker.
Summer guided the committee through the agenda, which has been copied in below. “Minutes”
have been added below agenda item and at the end. Most of the recorded conversation is
paraphrased, though quotation marks are used for some verbatim comments.
______________________________________________________________
Background
Effective January 1, 2024, HB 4138 (2022) will make various changes to workers’ compensation law
related to temporary disability, recovery of overpayments, and medically stationary status. These changes
will have direct impact on worker benefits and claim processing procedures.
The division wants input on how stakeholders will be impacted by these changes and if there are areas of
the new law that require further clarification. This meeting is intended to be a preliminary conversation.
Though the division anticipates rulemaking will be required in the future, specific rule language is not the
primary focus of this meeting.
Any stakeholders who cannot attend the May 3 meeting are still welcome to provide input via email
before or after the meeting. Please send any written input to wcd.policy@dcbs.oregon.gov.

Minutes:
Summer Tucker explained the purpose of the meeting, including that HB 4138 will be effective
Jan. 1, 2024.
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Minutes:
Summer Tucker explained that HB 4138 includes two new notice requirements, one related to
temporary disability benefits, and another related to medically stationary status. See shaded box
above.
Julie Riddle said that, from the perspective of injured workers, it might be good to have
something about next steps, to improve understanding of what comes next in their claim. Julie
continued that the notice is issued before temporary disability has ended; is that even when the
injured worker has returned to work? It seems a little broad there.
Summer said that is a good point and probably something we will touch on further down on our
agenda.
Ashley Willard said that regarding when a person is declared medically stationary, insurers are
required to issue the notice within seven days, but they are also required to submit within five
days that someone is released for full duty or put on permanent restrictions. If they are still trying
to get clarification on the work status, and they are sending the medically stationary letter, the
worker might be confused. It would be nice if it was all in one document, but they are on
different timeframes, five and seven days.
Summer asked, regarding the five-day requirement, is this one that goes with the Notice of
Closure?
Ashley said no, it is the one issued when the worker is released to full duty or released with
permanent restrictions – must include reinstatement rights, explanation of wage subsidy, job site
modifications. It is a five-day turnaround on those. It is confusing for the worker. A lot of the
time the doctor will declare them medically stationary, but there are outstanding questions that
might not be resolved until after the medically stationary determination.
Keith Semple said they (OTLA) discussed the bill with SAIF yesterday. One thing that came up
was to make sure that the multilingual form would be included in what is sent to the worker, and
maybe refer to the Ombuds Office as a resource, and include the right to have counsel.
Regarding temporary disability benefits being terminated, they wanted to be sure there is
sufficient information so the worker can figure out what the problem is – as when the attending
physician isn’t a valid attending physician or the insurer didn’t receive the work restrictions –
without having to make an additional phone call to the adjuster. Keith added that one of the
questions was whether notice would go out when all conditions are medically stationary or when
each condition was medically stationary. What they had in mind was when there was sufficient
information to close the claim, so that would mean all conditions are medically stationary.
Ashley Willard said, regarding multiple conditions, if the claimant’s attorney requests additional
conditions within that five-day timeframe, what effect would that have, because they have to
determine whether the additional conditions are related and if they are medically stationary –
would they send out two medically stationary statuses or one, and at what point?
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Keith Semple replied that there will be times when there will be duplicate notices, and they think
more notice is better. They don’t want to confuse workers, but they do want them to get these
notices so they know what is going on in their claims. If the medically stationary notice has gone
out and then something changes, a second notice may be warranted.
Thais Lomax said the claims processor would need a lot of clarification on who declaring
someone medically stationary would trigger this timeframe, and specifically, is it all of the
currently accepted conditions? Would it include a claimed new condition under review? Do they
need to send it out when an IME doctor says the accepted conditions are stationary but they don’t
have the attending physician’s response yet? There is so much confusion already, not just for the
processor but for the worker, possibly getting multiple notices.

Minutes:
Ashley Willard said Washington has templates for notices and envisions this being provided by
the state (Oregon), with an option to show the reason, but otherwise standard language. That
would eliminate much confusion on the injured worker’s part, especially if they have multiple
claims with multiple carriers.
Cdavid Cottrill agreed with Ashley that there should be some standardization for the general
message and then some flexibility to add in some specifics. Standard language will be really
helpful for those who help workers navigate the system.
Keith Semple said that was their feeling as well.
Kirsten Adams said it would make sense to have a standard notice from the division, but also a
run down of what should be included, so an insurer that wants to do its own notices has the
option of to do that, but with all of the same information. Seems to be the best of both worlds.
Elaine Schooler said their preference would be to have the option to have a more customizable
process, so they can include specific criteria but can incorporate some standardized language as
well. They would like the opportunity to have their own form that they can then automate.

Minutes:
Julie Riddle said they need a minimum of 30 days, though 90 would be better.
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Allison Miller agreed with Julie Riddle – a minimum of 90 days is ideal.
Jaye Fraser referred to the 2024 effective date. This is a major IT lift for SAIF, and they have
other IT projects going on. To the extent systems need to be adjusted, their preference would be
to implement down the road.
Summer noted that in the chat, Sue Quinones said 90 days; Lloyd Cawley said at least 90 days
[additional from chat – at least 90 days: Ashley Willard, “LSELLI,” and Virginia Jones].

Minutes:
Summer Tucker described the changes to retroactive authorization – see shaded box above.
Jennifer Millemann asked if everyone agreed on what it means to “end temporary disability” and
that it is no longer due and payable? Meaning, you have a worker whose benefits are being
prorated to zero in a two-week period, and the following two weeks their benefits are not
prorated to zero – do people have a feel for what it means to end the benefits? Will notices need
to go out based on prorated benefits every couple of weeks?
Summer said that is a good question, and one that will come up with some subsequent questions
on the agenda. We will be happy to discuss in the next section.
Ashley Willard said there is a question whether this changes any of the rules regarding type B
attending physicians. If a chiropractor is going back 45 days, the insurer would still only owe for
30 days, based on the current rules for type B attending physicians? That may be confusing for
an injured worker. There should be some clarification in the rule regarding type B attending
physicians.
Ashley asked, regarding when the insurer does not provide written notice, how would that apply
in claims in which they do not get a notice of the claims for perhaps six or eight months? Maybe
it is paid under short term disability or private insurance and then changes over to workers’
compensation. Would they then pay that time-loss all of the way back, even though the worker
received short term disability? Delays occur quite often in occupational disability claims. Maybe
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they initially don’t know it is related to work. In these situations, the insurer would not have
issued the required notice, because they did not have the claim.
Summer Tucker replied that we don’t have exact answers for some questions, but we are noting
them so we can look into them. These changes are related to the amount of time you can go
backwards, and situations where a worker is going from private insurance to workers’
compensation might not be different.
Jovanna Patrick said, regarding claims that are not timely filed, we should look at the purpose of
the law, which is to make sure workers know what is expected of them and that they are given a
meaningful chance to go out and get that. Workers don’t know what they are supposed to get
until they are told and what is wrong with what they have until they are told they are not going to
get paid. In the examples about delayed filing, the worker doesn’t know what they need to do to
obtain workers’ compensation benefits. The notice is the notice, and until they have that
information, they don’t have what they need to go back and fix something. This is all dependent
on doctors. It is unlikely that a worker who hasn’t been treating or who hasn’t been treating with
the right doctors will be able to get a new doctor of the right type to go back and authorize six
months or a year in the past. But, if they are able to do that and it is medically appropriate, then
the worker did what they are supposed to do when they knew what they were supposed to do.
This might result in a worker getting time-loss during the period of time before the claim was
filed. That was the intent.
Julie Riddle said the agenda is very clear that this is when the insurer is ending benefits. As it is
right now, if a claim came in as short-term disability and then comes in as a workers’
compensation claim, they are not sure how this would apply.
Summer apologized if the presentation of the issue caused any confusion, but noted that this
agenda item is primarily about retroactive authorization, though it is affected by the timeliness of
written notice about ending temporary disability benefits.
Keith Semple said, regarding when the claim is received late, the written notice would not be
required unless the benefits were being cut off. Upon late receipt of the claim, the worker would
still have 45 days to get backdated restrictions. Probably offsets for benefits such as short-term
disability would then come into play. Keith added that the worker might not be able to go back
indefinitely, but would have an increased ability to go back. This may be more of a notable effect
of the law, but not necessarily something for a rule to address.

Minutes:
Jaye Fraser said that any time there is a process change, it takes time – adjusters to retrain and
systems that have to be adjusted. They need as much as they can have.
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Elaine Schooler added that when they were discussing these changes during the Session, a
concern for SAIF Corporation was a major overhaul in progress affecting IT and the Claims
Division. They are in the process of doing that right now and it affects their resources
substantially. Looking ahead, if we can have as much time as possible, that would be helpful.
They appreciate that we are starting this conversation early, so they can adjust their expectations
for 2024.
Dave Barenberg said the minimum necessary is not necessarily the optimum amount of time.
Dave Boyd asked if the minimum time referenced is the time before the 1/1/2024 effective date
for everything to be decided. Or, is it a grace period after the effective date?
Fred Bruyns said the question gets to the timing of the Workers’ Compensation Division’s
rulemaking. If we do it sooner rather than later, and we actually adopt something – that gives
everyone a clear idea of what the expectations are. If we are just in the process of rulemaking
going into 2023, and stakeholders didn’t know the final disposition, it is hard to program for that.
Summer Tucker added that we do have time to do rulemaking. How soon will affect how much
lead time people have to make adjustments. On Jan. 1, 2024, these requirements will be the law.
Probably the sooner you have notice, the easier it will be to meet that requirement. We didn’t
have a clear understanding of how much time is needed, and this input is helpful.
Fred Bruyns read some chat from Amber McMurry, related to retroactivity, “to clarify - this is
not meant to say that the AP can authorize prior to the date of first treatment with them, correct?”
Summer Tucker said retroactive authorization probably was not meant to go back before the
attending physician was actually seeing the worker, but we can certainly look into that.

Minutes:
Thais Lomax asked what they can do to get physicians in Oregon to actually look at the WCD
website and read about their rights and responsibilities and to participate. Dozens of times each
week their adjusters try to get basic information from doctors’ offices – to get time-loss
authorization or an 827 for taking over treatment. It would be very good for adjusters and
processors if we could get providers to participate fully and to read the requirements – so if we
can adjust the WCD website and enforce their participation as an AP under the rules, that would
be helpful in general and especially if we are expanding their ability to backdate.
Summer Tucker read some chat input from Ashley Willard: “agree- due to staffing shortages
being told 827 being sent out to carriers is around 30-45 days.”
Keith Semple said in terms of additional information, they are not sure what is given to the
doctors about the rules on 14-day authorization, but it would be a similar amount of information
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to give them. It might not be helpful to give doctors too much detail, such as a list of all of the
exceptions.
Jaye Fraser said SAIF would agree with what Keith said.
Elaine Schooler said MCOs could assist with this – in notifying their providers.
Jaye added that they (MCOs) will do that.
Summer Tucker relayed some chat input from Amber McMurry about backdating beyond the
date of first treatment, and from Jennifer Flood, Ombuds for Oregon Workers, that there are
times when the worker has to wait to get in to see the attending physician, and time-loss is
retroactively authorized. Keith Semple also had a comment that an attending could authorize
prior to the date of first treatment, currently for 14 days, but under the revised law for 45 days
with some exceptions to that limit.

Minutes:
Summer said that with issue #6 we are shifting gears to focus on the payment of temporary
disability. HB 4138 states “…the insurer or self-insured employer may not end temporary
disability until written notice has been mailed or delivered to the worker and the worker’s
attorney….” Written notice is going to be a new requirement that insurers must fulfil before
ending temporary disability. We anticipate there is going to be some variation in when the notice
is issued and for how long temporary disability is paid, depending on the circumstances. We
would like to understand expectations regarding the intent of this provision, and especially on
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how long temporary disability should be paid through, once the notice is mailed or delivered. We
have listed some scenarios, but these are not the only scenarios. We would like input on how
long temporary disability should be paid in these scenarios – and other scenarios.
Ashley Willard said, regarding bulletin point #3, if an injured worker is not providing us their
releases and not providing it to their employer, and they have an attending physician who is not
responding to our requests for records or for work status notes, they could be paying time-loss
way past a full duty release. So, in that scenario, if they are released to regular work and they
don’t get the work note for weeks or months, they are going to be paying months of time-loss
past the full duty release. How will that impact them when they issue the Notice of Closure,
because they are released to full duty? Technically no time-loss is owed past the full duty
release, but this rule is saying they have to continue to pay.
Rod Ewing said it would seem that if it has to be sent when temporary disability is ending, there
will be times when the worker is back at work. Now the insurer has to pay them temporary
disability even though they did return to work?
Ashley Willard said the insurer would offset it. One of the other issues you will run into is not
just when they are released, but when you are getting a claim late, and the worker is already back
at work – we didn’t send the written notice, so would we still owe all of that? We would be able
to offset, but based on the rule, we still have to pay it – and in some circumstances will not know
how much to pay.
Thais Lomax added that (the same concern applies to) those workers who no longer work for the
employer at injury and are not providing you with the time-loss slips – post-exam.
Jovanna Patrick said they did talk about this. As written, payment must continue through the date
of the notice. They understand concerns about claims that are not brought right away. Ideally
these notices would be sent at or before the time that time-loss is going to end, so the worker has
notice, and if they disagree they would have time to go back and fix that. Regarding scenario #3,
certainly there will be times when time-loss is paid past an authorization date, but that is not
really different from where we are now. If this scenario #3 happens now, and the worker was
released on March 1, and the insurer received the regular work release on March 5, they
potentially would have paid for those additional days. What is different here is that we are
adding a notice provision, so the worker is notified that payment will end and why.
Elaine Schooler commented (similar to Keith’s and Jovanna’s input) that the intent was that the
notice is provided, and then on the processing aspect. Whether they have returned to work and
are receiving wages – that goes into the offsetting and prorating – it is a situation they already
encounter, where they don’t receive releases within a certain period of time to prevent benefits
from lapsing with no notice being provided to the worker.
Dave Boyd described a scenario where a worker is released to full duty on the first of a month,
but they are not notified until the fifth of the month, then employers would still be on the hook
for time-loss for those days?
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Elaine Schooler responded that if we think of a worker who has a modified work release, and
they go back to work, they still have an entitlement, but it is not payable. If they return to work
with a regular work release, not only has the entitlement ended, which is what the notice would
explain, but also time-loss is not due and payable because they are earning their wages. Just as
the insurer would offset with a modified work release, the insurer would offset with a full duty
work release.
Dave Boyd said that a challenge that has come up a lot lately is light duty that misses the full
average weekly wage by a few cents per hour, so there is no credit for providing modified work,
because they didn’t quite get paid their average weekly wage due to a clerical error, such as not
factoring in overtime. Scenario: If the worker has a full release on the first at their normal work
rate, but without overtime, but is not notified until some subsequent time, there would still be a
difference between the pay and what would have been the average weekly wage, so therefore the
liability for time-loss would keep accruing.
Elaine Schooler replied that, in the example given, if the worker had worked a lot of overtime, so
they had an inflated rate, and they return to work with eight-hour shifts, there could be that
situation. There are two different types of time-loss, substantive and procedural. One is time-loss
the worker is entitled to keep and the other is recoverable at the closure from a disability award.
In their discussions with Keith Semple and Jovanna Patrick, they noted that some of this is
unclear and might need to be litigated down the road, because this is something new. In the past,
regular work release meant time-loss ended. Even if you paid past that, it would be recoverable
at closure. Does this change that process? They don’t know for sure.
Summer Tucker relayed chat from Tricia Jones: “Will days paid over the full duty release based
on when an ending time loss letter is issued qualify as an overpayment once notice of closure is
issued? The NOC would list dates authorized vs date ending time loss letter is sent. |
“Time loss can be paid up to a week in arrears. Would time loss need to be paid beyond the
return to work date if the worker returns to work modified or full duty before the person paying
time loss is aware of a release (employer received release but delayed forwarding to person
paying time loss).”
Summer Tucker asked if we have addressed Tricia’s comment. Tricia replied in chat: “yes.”
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Minutes:
Summer Tucker provided an overview of the issue – see shaded box above.
Jovanna Patrick said that, as written, we are looking at a disruptive event, a denial or dispute that
causes the worker perhaps not to be able to be seen by the doctor – the doctor not wanting to see
them while this disruptive event is happening. It would be on that date that the exception would
apply, because that is the date that availability to the doctor is likely to be disrupted. We have
various appeal deadlines, and for workers who are unrepresented, a denial or dispute might be
the trigger to get them to look for an attorney.
Ashley Willard asked, regarding circumstance i, if there is a denial, does the notice requirement
apply? If the denial is overturned, if the worker had previously been released to full duty – it
doesn’t apply, but how is that looked at? Do they just apply the old rules that nothing would be
owed after that date of release to full duty? Or, would they have to go back and pay that entire
time period because we didn’t send a notice? Some clarification about this is needed.
Jovanna Patrick replied that the intention was to provide exceptions to time-loss authorizations,
not to provide exceptions to the notice rules.
Ashley Willard asked if a notice would still be required on a denial, when they are released back
to full duty and they are in litigation.
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Jovanna Patrick replied that, as part of the ongoing processing requirements of the carrier, the
insurer would need to continue to send the notices that are required by different areas, regardless
of whether an exception applies to the requirement for the worker to get time-loss authorizations.
Thais Lomax asked if it would be better if there was additional language in the denial notice
about a worker’s rights and responsibilities while that denial is not final.
Jovanna Patrick replied that the division is looking at possibly modifying the denial wording,
which is already quite lengthy – a lot for workers to digest, and that they are not digesting well at
this time. The division could consider this as well.
Julie Riddle said that after a denial, the need to send an ending notice would seem not to be
applicable. When the denial is overturned, there should be a physician who is able to address the
disability aspect and the retroactivity – how far back they can go in that scenario. Whether it’s an
attending physician or IME, someone needs to address it. Just because someone is off work
doesn’t mean they are disabled for that period.

Minutes:
No additional input.

Minutes:
Summer provided an overview of the issue – see shaded box above.
Ashley Willard asked if the seven days are calendar or business days (excluding legal holidays
and weekends). Clarification will be helpful.
Summer Tucker said the bill doesn’t specify calendar or business days, so clarification might be
needed.
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Summer relayed a chat message from Keith Semple: “We didn't see a need for a specific process
on this issue.”
Thais Lomax said, going back to the problem they have had with doctor communication, as the
rule stands right now, a person can only be declared stationary on the date of an actual visit.
What can we do when we cannot get doctors to respond to our written requests for clarification
or updates – whether medically stationary, etc.? Under the rules that are going into effect, we
would have to set a whole new exam to get the closing information.
Keith Semple was not aware of a rule that required the medically stationary date to be the date of
a particular visit. They see concurrences with IMEs and other declarations of medically
stationary that isn’t on the date they saw the attending physician.
Thais replied that the stationary date doesn’t have to be the date they saw the attending
physician, but has to be the date of an exam.
Ashley Willard said it is just saying “a physician,” not the “attending physician,” so in the cases
where we do get an independent medical exam, and we send it (IME report) to the attending
physician, and the attending physician in not getting back to us on a concurrence, and the 60
days goes out – now they are in the position of having to get another IME or to see if the
attending physician is now willing to see the patient to declare them medically stationary,
because the IME is now past 60 days. That does come up – some doctors don’t respond for
months. Additional IMEs will increase insurers’ costs.

Minutes:
Keith Semple said that these are hard questions and good questions, but they think the main
effect will be on not so much the closure of the claim, but on the declaration of any
overpayments that would exist based on the medically stationary date and the transition between
substantive and procedural temporary disability. When the notice is not issued, they would think
there would be a simple civil penalty. The effects (of failure to give notice) on the worker in
terms of protection are somewhat open questions.
Ashley Willard responded that here it just says physician or nurse practitioner. If an IME doctor
says the worker is medically stationary, and they issue that letter within seven days, and then the
attending physician comes back and says the worker is not medically stationary – then we send a
letter saying “just kidding, you are not medically stationary.” Ashley added that the statute needs
something to clarify it. This might be confusing to workers and prompt calls to their attorneys.
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Keith Semple said the point is well taken.
Ashley Willard added that the way it is written, any physician can do it (declare worker
medically stationary).
Elaine Schooler said the goal was that workers not be surprised. In Ashley’s example, if the
worker is declared medically stationary, notice would go out. If the circumstances changes, and
the doctor disagrees, that would prompt follow-up, but the intent was that workers are informed
when the status of their claim is changing. Their thought is that this is not tied to the closure, nor
does it affect the closure. It is a notice requirement much like any other. The closure is a separate
step when there is sufficient information. If the insurer fails to provide the notice, then the
remedy would be a civil penalty. It wouldn’t otherwise delay or impact that closure process.
Scott Alto noted that, related to recent discussions about unrepresented workers receiving so
many forms all at once, we would like input on whether information should be spaced out.
Dave Barenberg said it seems every time we try to simplify the system we add more forms.
Elaine Schooler said, regarding the notices of both medically stationary and time-loss, the intent
there was to fill a gap where notices are not going out to workers, and there is potentially a
disruption to their benefits; a change is happening and they are unaware of it. While we are
generating more notices and this may lead to more questions, the goal was that workers are
informed about their claims through the various stages. SAIF Corporation already notifies
workers when their claims are determined medically stationary and inform them about the next
steps in their claims.
Summer Tucker relayed Keith Semple’s chat input: “On the issue of whether the attending says
med stat or an IME says med stat, it would be helpful if the notice said which.”

Minutes:
David Barenberg expressed thanks that the division jumped on this so quickly with a detailed
agenda.
Summer Tucker thanked the committee members for their input and for their time.
Fred Bruyns said we will send out meeting minutes. Also, if anyone has additional thoughts
about the agenda items, send written input to Fred [wcd.policy@dcbs.oregon.gov] or just pick up
the phone [971-286-0316] – within a couple of weeks, if possible.
Summer thanked the committee again and closed the meeting.
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