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OAR 436-180 Worker Leasing
OAR 436-162 Electronic Data Interchange; Proof of Coverage
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Issues Document

Stakeholder Rulemaking Advisory Committee Meeting
April 28, 2026, 1:00 PM, Room F

Rulemaking Background

Worker leasing companies, or PEOs, are businesses that contract with client employers to
provide payroll, benefits, and insurance to client workers, generally under an “employer of
record” model. This service is popular with small and mid-sized employers because it saves them
money and gives them access to resources they might not otherwise have.

At the same time, it poses some regulatory challenges. Many workers’ compensation laws and
processes are designed with a traditional employment model in mind. Because worker leasing
arrangements don’t necessarily fit this model, regulators need special tools to do things like track
client coverage, determine responsibility for claims, and deal with bad actors in the worker
leasing space.

In response to these challenges, Oregon enacted its first laws on worker leasing arrangements in
1993. These laws defined a worker leasing company as a person that provides workers to clients
by contract, for a fee, and on a non-temporary basis. They also required worker leasing
companies to be licensed and established clear rules of responsibility for providing coverage
under a worker leasing arrangement and processes for reporting that coverage.

By 2025, the number of licensees had skyrocketed, but industry practice had evolved to the point
where the original definitions no longer described licensees’ business models. The original
paper-based reporting requirements had also become outdated due to advances in electronic
reporting.

HB 2800 (2025) addressed these issues by making significant updates to worker leasing law.
First, the bill reclassified licensees as professional employer organizations, or PEOs, rather than
worker leasing companies. Second, it defined a PEO as a person that enters into agreements with
client employers to allocate employer responsibilities for some or all of the client employer’s
workers. Third, it made changes to the reporting requirements that apply to PEOs and gave the
division the authority to allow or require insurers to use certain coverage models by rule.

The purpose of this rulemaking is to implement HB 2800 and make other updates to rule to
reflect the changing nature of the industry. The rules will take effect on July 1, 2027, the
operative date of HB 2800.
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ISSUE No.1 [1539]
Rule: OAR 436-180-0003 et seq and other rules throughout chapters 436 and 836!

Issue: Adoption of HB 2800 definitions and terminology

Background: HB 2800 made a number of changes to the terminology used in Oregon worker
leasing law. Key terms updated by the bill include:

Current term New term New definition

Worker leasing Professional employer A person that enters into a PEO

company organization or PEO relationship with a client employer.

Provides workers [Enters into a] PEO An agreement between a PEO and a client
relationship employer under which certain employer

responsibilities for some or all of the
client employer’s workers are allocated.

Leased worker Covered employee A client worker for whom a PEO has
assumed employer responsibilities under a
PEOQ relationship.

Subject worker Direct hire employee A client worker for whom a PEO has not

employed by the client assumed employer responsibilities under a
PEO relationship.

The intent of the bill was to bring the statute up to date without significantly changing its
application. In other words, almost every person who is licensed as a worker leasing company
today will be considered a PEO under HB 2800. A PEO’s responsibilities for covered employees
will be identical to a worker leasing company’s responsibilities for leased workers under current
law.

To ensure conformity with statute, the new terms listed above should be used instead of the
current terms throughout the division. Achieving this will require amendments to practically
every rule in current OAR 436-180, as well as rules in other divisions that use the current terms,
including OAR 436-050, 060, and 0110 and OAR 836-043.

The issue document will use the new terms from this point on, except when it’s necessary to
refer to an old term for the sake of clarity. Draft rule language in subsequent issues will include
these changes.

Recommendation:

29 ¢¢

1. Amend all existing rules to use the terms “PEO”, “PEO relationship,” “covered

employee,” and “direct hire employee” instead of the current terms.

! See “Housekeeping Issues” for a complete list of revisions outside division 180.
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2. Delete definitions of the current terms and adopt definitions of the new rules consistent
with statute.

3. Amend title of division 180 to “Professional Employer Organizations; Temporary Service
Providers”

Fiscal Impacts, including cost of compliance for small business:
[PLACEHOLDER TO RECORD INPUT FROM THE ADVISORY COMMITTEE, BUT WE MAY
RECORD PROBABLE IMPACTS AS SOON AS WE KNOW WHAT THEY ARE.]

How will adoption of this rule affect racial equity in Oregon?
[PLACEHOLDER TO RECORD INPUT FROM THE ADVISORY COMMITTEE, BUT WE MAY
RECORD PROBABLE IMPACTS AS SOON AS WE KNOW WHAT THEY ARE.]

Recommendation: COMPLETE AFTER MEETING WITH STAKEHOLDER RAC. STATE
WHETHER RULE CHANGE IS RECOMMENDED AND INCLUDE AN EXPLANATION THAT
WILL HELP READERS UNDERSTAND THE REASONS FOR THE CHANGE OR THE
DECISION NOT TO CHANGE THE RULE.]
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ISSUE No. 2 [New issue]
Rule: OAR 436-180-0005 — Definitions

Issue: Definition of “employer responsibilities”

Background: HB 2800 reclassifies worker leasing companies as “professional employer
organizations” or “PEOs.” A PEO is defined in part as:

a person that enters into a PEO relationship with a client employer [...]
HB 2800 further defines “PEO relationship” as:

an agreement between a PEO and a client employer under which certain employer
responsibilities for some or all of the client employer’s workers are allocated.

Because assuming employer responsibilities for client workers is a prerequisite for being a PEO,
adopting a definition of “employer responsibilities” in rule would help distinguish between PEOs
and other providers.
One possible approach would be to define employer responsibilities in terms of the services only
a PEO may provide under current law, such as providing workers’ compensation coverage to
client employers. Using this approach, a person intending to provide these services would have
to license as a PEO, while a person providing other services generally would not.
Alternatives:

1. Define ‘employer responsibilities’ as follows:

(#) Employer responsibilities include, but are not limited to:

(a) providing workers' compensation coverage for a client under a policy in the
name of the PEO, and

(b) treating covered employees as the PEO’s own employees for payroll tax
reporting purposes as permitted by ORS 657.426.

2. Adopt a different definition of ‘employer responsibilities,” or no definition.

Fiscal Impacts, including cost of compliance for small business:
[PLACEHOLDER TO RECORD INPUT FROM THE ADVISORY COMMITTEE, BUT WE MAY
RECORD PROBABLE IMPACTS AS SOON AS WE KNOW WHAT THEY ARE.]

How will adoption of this rule affect racial equity in Oregon?
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[PLACEHOLDER TO RECORD INPUT FROM THE ADVISORY COMMITTEE, BUT WE MAY
RECORD PROBABLE IMPACTS AS SOON AS WE KNOW WHAT THEY ARE.]

Recommendation: COMPLETE AFTER MEETING WITH STAKEHOLDER RAC. STATE
WHETHER RULE CHANGE IS RECOMMENDED AND INCLUDE AN EXPLANATION THAT
WILL HELP READERS UNDERSTAND THE REASONS FOR THE CHANGE OR THE
DECISION NOT TO CHANGE THE RULE.]
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ISSUE No. 3 [1232]
Rule: OAR 436-180-0005 — Definitions

Issue: Definition of “administrative services”

Background: HB 2800 defines a PEO as not including:

... a person that provides payroll processing or similar administrative services without
assuming employer responsibilities for client workers.

The exclusion for administrative services was intended to distinguish between bona fide PEOs
and “administrative services only” providers, or ASOs. ASOs are distinct from PEOs in that they
don’t act as employer of record for client workers or directly provide workers’ compensation
coverage to clients. Accordingly, they are not required to license.

Adopting a definition of “administrative services” could make it easier to distinguish between
PEOs and ASOs when making licensing decisions.

Alternatives:
1. Adopt the following definition of “administrative services”:

(#) “Administrative services” include:

(a) Processing payroll at the client’s direction;

(b) Advising the client on human resources matters;

(¢) Facilitating the purchase of insurance for the client, including workers’
compensation insurance, if that insurance is in the name of the client;
and

(d) Meeting tax reporting obligations on the client’s behalf, if reporting is
done under the client’s BIN or FEIN

2. Do nothing.
Fiscal Impacts, including cost of compliance for small business:

[PLACEHOLDER TO RECORD INPUT FROM THE ADVISORY COMMITTEE, BUT WE MAY
RECORD PROBABLE IMPACTS AS SOON AS WE KNOW WHAT THEY ARE.]

How will adoption of this rule affect racial equity in Oregon?
[PLACEHOLDER TO RECORD INPUT FROM THE ADVISORY COMMITTEE, BUT WE MAY
RECORD PROBABLE IMPACTS AS SOON AS WE KNOW WHAT THEY ARE.]
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Recommendation: COMPLETE AFTER MEETING WITH STAKEHOLDER RAC. STATE
WHETHER RULE CHANGE IS RECOMMENDED AND INCLUDE AN EXPLANATION THAT

WILL HELP READERS UNDERSTAND THE REASONS FOR THE CHANGE OR THE
DECISION NOT TO CHANGE THE RULE.]
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ISSUE No. 4 [1802]
Rule: OAR 436-180-0005 — Definitions
OAR 436-180-0120 — Temporary Worker Distinguished from Leased Worker

Issue: Definitions of “temporary basis” and “temporary service provider”

Background: To qualify as a “temporary service provider” under current rule, a person must
meet strict prerequisites. In some cases, this leads to companies that should be classified as
temporary service providers being required to license as worker leasing companies.

Under current law, a person that provides workers to a client is categorized as either a worker
leasing company or a temporary service provider. The determining factor is whether the workers
are provided on a temporary basis, meaning for a “special situation” that is expected to end. If
not, or if the person provides some workers on a temporary basis and others on a non-temporary
basis, the person must license as a worker leasing company.

OAR 436-180-0120 implements the provisions of current law by providing that:

e A worker is provided on a temporary basis when they are provided to supplement a
client’s regular workforce for a special situation; and

e A placement will be considered temporary if the expected duration of the placement is
indicated in documents created at the time the placement was made.

Some arrangements that might otherwise be considered “temporary” don’t qualify as such under
these requirements. For example:

e A small family farm contracts with a farm labor contractor to supply workers at harvest
time. Because the farm has no employees during the rest of the year, it has no regular
workforce to supplement.

e A hospital contracts with a health staffing agency to supply traveling nurses due to a staff
shortage. The client cannot provide an expected duration for the placement because it
does not know when the shortage will end.

Under current rule, these arrangements would be considered worker leasing arrangements, and
the providers would be required to license as worker leasing companies. The program area sees
this as problematic, because the providers otherwise behave more like temporary service
providers: they hire workers directly and retain the right to fire, discipline, or reassign them
between clients.

HB 2800 retained the existing definition of “temporary basis,” but expanded the definition of
“temporary service provider” to mean a person that:

Provides workers on a temporary basis;

Directly employs the workers it provides;

Retains most employer responsibilities for these workers

Customarily reassigns them to other clients when they finish an assignment.
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The intent of this change was to allow the division to consider a person’s business practices
when determining if a person is a temporary service provider or PEO. This would allow the
division to adopt a broader definition of “temporary basis” without compromising its ability to
require bona fide PEOs to license, because if a placement did not clearly qualify as either
temporary or non-temporary under that definition, the division could consider additional factors.

However, further rulemaking is necessary for the division to change its approach to these cases.

Alternatives:

1.

Adopt the following definition of “temporary service provider” under OAR 436-180-

(#) “Temporary service provider” means a person that enters into contracts with clients
under which:

(a) The person provides workers to the client on a temporary basis;

(b) The worker’s contract of employment is with the person rather than the
person’s client. For the purposes of this definition, a person enters into a contract
of employment with a worker when they directly contract to pay a remuneration
for the services of the worker;

(c) The person retains all employer responsibilities for the worker, except to the
extent necessary to allow the person’s client to direct and control the services
provided by the worker for the client; and

(d) The person customarily attempts to reassign the person’s workers to other
clients when the workers finish each assignment, except for a worker provided as
a probationary new hire with a reasonable expectation of transitioning to
permanent employment with the client.

In addition to alternative 1, amend OAR 436-180-0120 as follows:

(1) Temporary service providers.

A person that provides a worker to a client by contract and for a fee will be considered a
temporary service provider if the worker is provided on a temporary basis, subject to the
following:

(a) "Temporary basis'" means the worker was provided to-supplementa-chent’s
regular-workferee-for a special situation, as a student worker, or as a probationary

hire as described under ORS 656.856849(+7)(b). The worker will be considered
to be provided on a temporary basis if there is contemporaneous written
documentation of the placement;

(b) "Contemporaneous written documentation' means documents that are
created at the time the temporary service provider and client make the
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arrangements for placement of the worker. The-documents-mustindicate-the
(A) If the worker was provided te-supplement-achient’sregular-workforee
for a special situation, the deeumentation-documents must describe the

special situation. A special situation includes, but is not limited to:

(i) An employee absence or leave, from which the employee is
expected to return;

(ii) A professional skill shortage that is expected to be temporary.
shortage in-skitted-professional staffwhether hicensed-or not, fora
knewn-duration-of-time- Supperting-deeumentationDocuments
may-inelide Heense-information,and-must establish-identify
whetherthe-workeris-provided-to-supplement-orto-satistya-the

professional skills required by the client’s-need-for-the-skil;
(iii) A seasonal or sporadic increase in workload thatreguires

4 o additi he cliont’ | Kforce.
Deecumentation-Documents must establish the nature of the

increase in workload; or

(iv) A special assignment or project outside of the routine activities
of the client’s business, where the worker will be terminated or
assigned to another temporary project upon completion.
Deeumentation-Documents must describe the project and how it is
outside of the routine activities of the client’s business;

(B) [omitted]
(C) [omitted]

(c) Eithertheperson-providingthe-worker-orthe-elient- A temporary service

provider must maintain contemporaneous written documentation and provide the
contemporaneous-written-decumentationit to the director upon request. If a-the
persen-provider fails to provide the-contemporaneous written documentation, the
director will investigate to determine if the contract between the temporary
service provider and the client constitutes a PEO relationship as defined by ORS

656 ### and these rules. %&weﬂeepw&s—pfewded—e&a—tempeﬁ&g#b&sks—ﬁthe

(2) Persons previdingleased-and-temporary-workersacting as both a temporary

service provider and a PEO.

If a person prev § g v
temporary service prov1der and a PEO does not maintain the records required under OAR
436-180-0150(2), all workers will be considered to be leased-weorkerscovered employees.

3. Something else.

Page 11



Issues document

Fiscal Impacts, including cost of compliance for small business:
[PLACEHOLDER TO RECORD INPUT FROM THE ADVISORY COMMITTEE, BUT WE MAY
RECORD PROBABLE IMPACTS AS SOON AS WE KNOW WHAT THEY ARE.]

How will adoption of this rule affect racial equity in Oregon?
[PLACEHOLDER TO RECORD INPUT FROM THE ADVISORY COMMITTEE, BUT WE MAY
RECORD PROBABLE IMPACTS AS SOON AS WE KNOW WHAT THEY ARE.]

Recommendation: COMPLETE AFTER MEETING WITH STAKEHOLDER RAC. STATE
WHETHER RULE CHANGE IS RECOMMENDED AND INCLUDE AN EXPLANATION THAT
WILL HELP READERS UNDERSTAND THE REASONS FOR THE CHANGE OR THE
DECISION NOT TO CHANGE THE RULE.]
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ISSUE No. 5 [1829]
Rule: OAR 436-180-0005 — Definitions

Issue: Definition of “client” and treatment of sister companies

Background: Current rule defines a “client” as not including

... a person that shares common majority ownership with the person providing workers
under contract and for a fee.

The intent of the exclusion is to exempt persons that only provide services to commonly owned
entities, or “‘sister companies,” from having to license as PEOs. A person doesn’t generally need
to license as a PEO to provide coverage to a sister company, because sister companies can
already be combined on the same policy under Oregon law and NCCI underwriting rules.

However, some entities that are exempt from having to license have chosen to apply for licensure
anyway, often for the purposes of reporting a sister company’s payroll taxes under their own
FEINs. The division’s current practice is to grant these licenses, but the fact that sister companies
do not technically qualify as “clients” could put them in an ambiguous position, because the
statutes on coverage responsibility and exclusive remedy in a PEO relationship only apply to
PEOs and their clients.

A secondary issue is that current rule does not provide a method for determining who owns a
given entity. This makes it challenging to apply the rules to nonprofits and other entities for
which there is no customary method of determining ownership.

Alternatives:

1. Adopt the following definition of “client:”
(2) "Client" means:
(a) a person to whom workers are provided on a temporary basis; or
(b) a person that enters into a PEO relationship with a PEO.

(¢) “Client” does not include a person that enters into a PEO relationship
with another person when the two persons share majority common
ownership, unless the other person is licensed as a PEO

2. In addition to alternative 1, amend the definition of “common majority ownership” as
follows:

(3) "Common majority ownership" means the same person or group of persons:

(a) Own a majority of issued voting stock in an entity;

2 See ORS 737.600 and rule ER-OWNC-CDO038 et seq of the Oregon Experience Rating Plan Manual — 2025.
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(b) Comprise a majority of the owners, partners, or members of an entity,
if no voting stock is issued; or

(¢) Comprise a majority of the board of directors or comparable governing
body if subsections (a) and (b) of this section are not applicable.

(d) If an entity owns a majority interest in another entity, which in turn
owns a majority interest in another entity, all entities so related are
considered to share common majority ownership.

This definition is based on NCCI rules for combining commonly owned entities on a
single policy.

3. Something else.

Fiscal Impacts, including cost of compliance for small business:
[PLACEHOLDER TO RECORD INPUT FROM THE ADVISORY COMMITTEE, BUT WE MAY
RECORD PROBABLE IMPACTS AS SOON AS WE KNOW WHAT THEY ARE.]

How will adoption of this rule affect racial equity in Oregon?
[PLACEHOLDER TO RECORD INPUT FROM THE ADVISORY COMMITTEE, BUT WE MAY
RECORD PROBABLE IMPACTS AS SOON AS WE KNOW WHAT THEY ARE.]

Recommendation: COMPLETE AFTER MEETING WITH STAKEHOLDER RAC. STATE
WHETHER RULE CHANGE IS RECOMMENDED AND INCLUDE AN EXPLANATION THAT
WILL HELP READERS UNDERSTAND THE REASONS FOR THE CHANGE OR THE
DECISION NOT TO CHANGE THE RULE.]
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ISSUE No. 6 [New issue]
Rule: OAR 436-180-0005 — Definitions

Issue: Definition of “person”

Background: Under current rule, a “client” is defined, in part, as a person to whom workers are
provided. Current rule defines a “person” as

an individual, partnership, corporation, joint venture, limited liability company,
association, government agency, sole proprietorship, or other business entity allowed to
do business in Oregon.

An entity that does not qualify as a person also cannot qualify as a client. As discussed in issue
no. 5, existing law about coverage responsibility and exclusive remedy in a PEO relationship
may not apply to non-clients.

One limitation of the “person” definition is that if an entity is not an individual, partnership, etc.,
it must be a “business entity allowed to do business in Oregon” to qualify as a person. Under this
framework, employers that are not businesses and also don’t use a conventional organizational
model may not technically qualify as clients.

Another limitation is that an entity must be “allowed to do business in Oregon” to qualify as a
person. This could lead to an entity not qualifying as a client due to technical violations of

Oregon law, such as failure to register with the Secretary of State.

We recommend replacing the term “business entity” with “employer” and deleting the phrase
“allowed to do business in Oregon” to avoid these results.

Alternatives:
1. Amend the definition of “person” as follows:
(#) “Person” means an individual, partnership, corporation, joint venture, limited liability
company, association, government agency, sole proprietorship, or other Oregon
employer.
2. Something else.
Fiscal Impacts, including cost of compliance for small business:

[PLACEHOLDER TO RECORD INPUT FROM THE ADVISORY COMMITTEE, BUT WE MAY
RECORD PROBABLE IMPACTS AS SOON AS WE KNOW WHAT THEY ARE.]

How will adoption of this rule affect racial equity in Oregon?
[PLACEHOLDER TO RECORD INPUT FROM THE ADVISORY COMMITTEE, BUT WE MAY
RECORD PROBABLE IMPACTS AS SOON AS WE KNOW WHAT THEY ARE.]
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Recommendation: COMPLETE AFTER MEETING WITH STAKEHOLDER RAC. STATE
WHETHER RULE CHANGE IS RECOMMENDED AND INCLUDE AN EXPLANATION THAT

WILL HELP READERS UNDERSTAND THE REASONS FOR THE CHANGE OR THE
DECISION NOT TO CHANGE THE RULE.]
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ISSUE No. 7 [New issue]

Rule: New rule or rules in division 180 and/or chapter 836, division 043.

Issue: Policy model used when providing coverage to a PEO

Background: Workers’ compensation coverage for PEOs can be provided using either a “master
policy” or “multiple coordinated policy” (MCP) model®. In a master policy model, a PEO and its
clients are all covered under a single policy in the name of the PEO. In an MCP model, a
separate policy is issued for each client of a PEO, and endorsements are used to coordinate
coverage between the PEO and client policies.

In many jurisdictions, insurers are allowed, or in some cases required, to provide voluntary
market coverage using an MCP model. Assigned risk coverage must be provided using an MCP
model in states where NCCI administers the assigned risk plan®.

Insurers that provide coverage to PEOs in Oregon must do so using a “hybrid master” model®. In
this model, a PEO and its clients are covered under a single policy in the name of the PEO, but
insurers also create “dummy policies” for each client in their systems. These dummy policies do
not actually afford coverage; rather, they are a workaround to allow insurers to comply with ORS
737.270, which requires insurers to segregate payroll and loss data for PEO clients so that each
client can have its own experience rating modification.

MCPs have administrative advantages over hybrid master policies. They allow insurers to report
all data associated with a client under a single policy, unlike the current state, in which coverage
data must be reported under the master policy and payroll and loss data must be reported under
each client’s dummy policy. They also make it easier for insurers and the division to send
notices- such as compliance posters- directly to clients.

Because of these advantages, the division intends to allow insurers to begin providing coverage
on an MCP basis as soon as possible after July 1, 2027. While we are open to discussion of
continuing to allow hybrid master policies as well, stakeholders should be aware that this would
require insurers and the division to implement more complicated reporting rules to accommodate
the differences between the two.

Alternatives (pick only one):

1. Allow insurers to provide coverage to PEOs on either a master policy or MCP basis on or
after July 1, 2027.

2. Allow insurers to provide coverage on either basis in the voluntary market, but require
assigned risk coverage to be provided on an MCP basis. This requirement would apply to
policies incepting or renewing on or after a given date. The date could be later than July

3 In Oregon and many other states, clients can also choose to purchase their own coverage.
4 See NCCI’s Nationwide Residual Market Manual, rule RM-PEDE-M1449.
3 See NCCI’s Oregon Basic Manual, rule BM-ELOR-CFA24.
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1, 2027 to give stakeholders more time to prepare.

3. Require insurers to provide coverage on an MCP basis in both the voluntary and assigned
risk markets. This requirement would apply to policies incepting or renewing on or after
a given date. The date could be later than July 1, 2027 to give stakeholders more time to
prepare.

Fiscal Impacts, including cost of compliance for small business:
[PLACEHOLDER TO RECORD INPUT FROM THE ADVISORY COMMITTEE, BUT WE MAY
RECORD PROBABLE IMPACTS AS SOON AS WE KNOW WHAT THEY ARE.]

How will adoption of this rule affect racial equity in Oregon?
[PLACEHOLDER TO RECORD INPUT FROM THE ADVISORY COMMITTEE, BUT WE MAY
RECORD PROBABLE IMPACTS AS SOON AS WE KNOW WHAT THEY ARE.]

Recommendation: COMPLETE AFTER MEETING WITH STAKEHOLDER RAC. STATE
WHETHER RULE CHANGE 1S RECOMMENDED AND INCLUDE AN EXPLANATION THAT
WILL HELP READERS UNDERSTAND THE REASONS FOR THE CHANGE OR THE
DECISION NOT TO CHANGE THE RULE.]
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ISSUE No. 8 [1790]
Rule: OAR 436-180-0100— Responsibility for Providing Coverage under a Lease Arrangement
OAR 436-180-0140— Qualifications, Applications, and Renewals for License as a PEO

Issue: Coverage requirements for inactive PEOs

Background: Under current rule, it is not clear that a PEO must sometimes maintain coverage
even if it has no covered or direct hire employees.

Statute requires a PEO to provide workers’ compensation coverage to all of its clients’ workers,
except when a client provides its own coverage. A PEO must also provide coverage to its own
direct hire employees, like any other employer.

In some cases, all of a PEO’s clients may have provided their own coverage. If the PEO also has
no Oregon workers, it may have no liability under ORS chapter 656.

The division’s current policy is to require these PEOs to maintain coverage anyway. This ensures
that coverage will be in place if the PEO takes on a new client that does not have its own
coverage. This protects the client as well as the PEO, because the client of a noncomplying PEO
is not entitled to exclusive remedy protections.

The division bases its policy on OAR 436-180-0140, which requires a PEO to maintain active

workers’ compensation coverage to qualify for an initial license or renewal. However, the rule
does not explicitly require a PEO to maintain coverage at all times while it is licensed. It might
be helpful to clarify this point.

The division also requires PEOs that have no current clients to maintain coverage. Again, the
motivation behind this policy is to ensure that coverage will be in place if the PEO takes on a
new client. However, it may be reasonable to allow a PEO to voluntarily suspend its license in
this situation. This would save the PEO the expense of obtaining coverage it does not need, as
well as the time and expense of reapplying for a license if it begins operating in Oregon at a later
date.

Alternatives:

1. Amend OAR 436-180-0100 as follows:

(1) Every PEO that enters into a PEO relationship with a client, and every person
licensed to provide services as a PEO, must satisfy the requirements of ORS 656.017
and 656.407.

2. In addition to alternative 1, amend OAR 436-180-0140 as follows:

Qualifications, Applications, Voluntary Suspensions, and Renewals for License as a PEO
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(#) A person licensed as a PEO that is not currently in a PEO relationship with any client
may voluntarily suspend its license by providing notice to the director, subject to the
following:

(a) A suspended license will automatically expire two years after the date it was
issued unless renewed as provided in section (6) of this rule.

(b) The PEO may not enter into a PEO relationship with a client during the period
in which its license is suspended.

(¢) The PEO may resume its license by providing notice to the director. Notice
must be provided prior to the date on which the PEO intends to resume
providing services as a PEO.

(d) Notwithstanding OAR 436-180-0100(1), a PEO is not required to satisfy the
requirements of ORS 656.017 and 656.407 during a period in which its license
is suspended and it has no clients.

3. Something else.

4. Take no action.

Fiscal Impacts, including cost of compliance for small business:
[PLACEHOLDER TO RECORD INPUT FROM THE ADVISORY COMMITTEE, BUT WE MAY
RECORD PROBABLE IMPACTS AS SOON AS WE KNOW WHAT THEY ARE.]

How will adoption of this rule affect racial equity in Oregon?
[PLACEHOLDER TO RECORD INPUT FROM THE ADVISORY COMMITTEE, BUT WE MAY
RECORD PROBABLE IMPACTS AS SOON AS WE KNOW WHAT THEY ARE.]

Recommendation: COMPLETE AFTER MEETING WITH STAKEHOLDER RAC. STATE
WHETHER RULE CHANGE IS RECOMMENDED AND INCLUDE AN EXPLANATION THAT
WILL HELP READERS UNDERSTAND THE REASONS FOR THE CHANGE OR THE
DECISION NOT TO CHANGE THE RULE.]
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ISSUE No. 9 [1373]

Rule: 436-180-0105 — Reporting Requirements for Carrier-Insured PEOs (new rule)
436-180-0110 — Notice of Client Coverage for Self-Insured PEOs; Changes to Coverage
Information; Termination; Reinstatements (new title)

Issue: EDI-based client coverage reporting

Background: Current rule requires PEOs to provide client coverage data to the division via
form. The division uses this data to ensure that Oregon employers maintain coverage as they
enter and exit PEO relationships.

PEO clients are the only carrier-insured employers whose coverage data is reported using a form-
based process. Coverage for most other Oregon employers is reported electronically by their
insurers using electronic data interchange (EDI). In EDI reporting, insurers transmit data on their
policyholders to NCCI in a standardized electronic format. NCCI then transmits that data to the
division and regulators in other states®.

EDI reporting is significantly more efficient and accurate than form-based reporting. An
important goal of HB 2800 was to enable the division to require coverage data for carrier-insured
PEO clients to be reported using EDI.

The transition to EDI reporting will require technical and procedural changes for insurers, PEOs,
and the division. As an initial matter, it will also require several rule changes in divisions 180
and 162.

First, current rule 180-0110, which requires PEOs to report coverage data on their clients using
forms, must be amended to exclude carrier-insured PEOs. Rule 180-0110 will continue to apply

to self-insured PEOs, which do not have access to EDI.

Second, a new rule must be adopted directing insurers of carrier-insured PEOs to report client
data to the division as provided by OAR 436-162, the division pertaining to EDI.

Third, conforming changes must be made to OAR 436-162. These changes will be addressed in
Issue No. 12 and Minor Issue No. 6 (see page 44).
Alternatives:
1. Replace the term “PEO” with “self-insured PEO” throughout OAR 436-180-0110.
2. Adopt the following new rule, as OAR 436-180-0105:

Notice of client coverage for carrier-insured PEOs; termination

6 In Oregon, SAIF Corporation reports coverage data to the division directly.
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(1) Reporting of client data When a PEO enters into a PEO relationship and the

PEOQ is responsible for providing workers’ compensation coverage to the client
under OAR 436-180-0100(2), the PEO must notify the insurer.

(2) Reporting of proof of coverage data The insurer of a carrier-insured PEO must
file proof of coverage for the PEO and each client to which the PEO provides
coverage. Proof of coverage must be filed as provided by OAR 436-162 within 30
days after coverage of the PEO or client becomes effective.

(3) [See Issue No. 12.]
(4) [See Minor Issue No. 6.]

3. Something else.

Fiscal Impacts, including cost of compliance for small business:
[PLACEHOLDER TO RECORD INPUT FROM THE ADVISORY COMMITTEE, BUT WE MAY
RECORD PROBABLE IMPACTS AS SOON AS WE KNOW WHAT THEY ARE.]

How will adoption of this rule affect racial equity in Oregon?
[PLACEHOLDER TO RECORD INPUT FROM THE ADVISORY COMMITTEE, BUT WE MAY
RECORD PROBABLE IMPACTS AS SOON AS WE KNOW WHAT THEY ARE.]

Recommendation: COMPLETE AFTER MEETING WITH STAKEHOLDER RAC. STATE
WHETHER RULE CHANGE IS RECOMMENDED AND INCLUDE AN EXPLANATION THAT
WILL HELP READERS UNDERSTAND THE REASONS FOR THE CHANGE OR THE
DECISION NOT TO CHANGE THE RULE.]
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ISSUE No. 10 [New issue]
Rule: 436-180-0105 — Reporting Requirements for Carrier-Insured PEOs (new rule)

Issue: Termination notice requirements for carrier-insured PEOs

Background: A PEO may terminate its obligation to provide coverage to a client by serving the
client with a termination notice and sending copies to the division and its insurer. Under current
law, these notices serve several purposes. First, they give the client advance warning that their
coverage will be terminated. Second, they give the insurer notice that it will no longer liable for
claims made by client workers as of the termination date. Third, they provide the division with
coverage data it would otherwise receive through EDI.

As discussed in issue no. 9, the division intends to require coverage data for carrier-insured PEO
clients to be reported using EDI going forward. However, PEOs will still be required to serve
clients and insurers with termination notices to terminate coverage obligations, and the division
still has an interest in ensuring that clients receive proper notice of termination.

Accordingly, the division may want to adopt requirements for termination notices issued by
carrier-insured PEOs. It may not be necessary for these requirements to be as prescriptive as the
requirements for self-insured PEOs under current rule 0110. We invite feedback from
stakeholders on this point.

Alternatives:

1. Require termination notices issued by carrier-insured PEOs to meet some or all of the
requirements of current rule 0110. Under these requirements, a termination notice be sent
to the client’s last known address by mail and must include:

A requested effective date
The reason for the termination
The client’s name, FEIN, phone number, email address, and mailing address.

The name, phone number, and signature of an authorized representative of the
PEO.

2. In addition to alternative 1, require termination notices for both carrier-insured and self-
insured PEOs to include additional mandatory language, such as:

e “Your workers' compensation coverage will end on [date] or 30 days after this
notice is received by the insurer, whichever is later.”

e (Contact information for the insurer.

3. In addition to alternatives 1 and 2, create a form PEOs may use to meet the requirements
of the new rule.

4. Something else.
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Fiscal Impacts, including cost of compliance for small business:
[PLACEHOLDER TO RECORD INPUT FROM THE ADVISORY COMMITTEE, BUT WE MAY
RECORD PROBABLE IMPACTS AS SOON AS WE KNOW WHAT THEY ARE.]

How will adoption of this rule affect racial equity in Oregon?
[PLACEHOLDER TO RECORD INPUT FROM THE ADVISORY COMMITTEE, BUT WE MAY
RECORD PROBABLE IMPACTS AS SOON AS WE KNOW WHAT THEY ARE.]

Recommendation: COMPLETE AFTER MEETING WITH STAKEHOLDER RAC. STATE
WHETHER RULE CHANGE IS RECOMMENDED AND INCLUDE AN EXPLANATION THAT
WILL HELP READERS UNDERSTAND THE REASONS FOR THE CHANGE OR THE
DECISION NOT TO CHANGE THE RULE.]
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ISSUE No. 11 [1842]

Rule: 436-180-0105 — Reporting Requirements for Carrier-Insured PEOs (new rule)
436-180-0110 — Notice of Client Coverage for Self-Insured PEOs; Changes to Coverage
Information; Termination; Reinstatements

Issue: Reporting terminations by operation of law

Background: A PEO may terminate its obligation to provide coverage to a client by serving the
client with a termination notice and sending copies to the division and its insurer.

A PEQO’s coverage obligation may also be terminated by operation of law if the client obtains
alternate coverage. In this case there is no need for the PEO to file a notice to effect the
termination. However, the PEQ’s insurer still has an interest in knowing that the coverage
obligation has been terminated; if it does not, it might accidentally accept a claim made by one of
the client’s workers. The division also has an interest in knowing that a coverage obligation
assumed by a self-insured PEO has been terminated.

Current rule provides- under 0110(3)(d)- that a termination notice must be sent within 30 days
after the final date of the PEO relationship or knowledge that the client obtained other coverage.
But because the parent section only addresses situations when the PEO intends to terminate a
coverage obligation, the requirement to file a notice when an obligation is terminated by the
client could be made more clear. The division will also need to adopt requirements for carrier-
insured PEOs.

As an alternative, the division could adopt new rules allowing terminations by operation of law
to be reported using a simplified form rather than the existing termination notice. This would
have the advantage of not requiring a redundant notice to be sent to the client.

Alternatives:

1. Amend 0110(3) as follows, and adopt equivalent language under new 0105:

A self-insured PEO must provide written notice to may-terminate its obligation to provide
coverage to a client, or upon becoming aware that a client has obtained other coverage-by

providing-written-netice-of the-termination, subject to the following:

2. Delete language on terminations by operation of law from rule 0110(3), and adopt a new
rule requiring PEOs to provide data on these terminations using a new form.

3. Do nothing.
Fiscal Impacts, including cost of compliance for small business:

[PLACEHOLDER TO RECORD INPUT FROM THE ADVISORY COMMITTEE, BUT WE MAY
RECORD PROBABLE IMPACTS AS SOON AS WE KNOW WHAT THEY ARE.]
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How will adoption of this rule affect racial equity in Oregon?
[PLACEHOLDER TO RECORD INPUT FROM THE ADVISORY COMMITTEE, BUT WE MAY
RECORD PROBABLE IMPACTS AS SOON AS WE KNOW WHAT THEY ARE.]

Recommendation: COMPLETE AFTER MEETING WITH STAKEHOLDER RAC. STATE
WHETHER RULE CHANGE IS RECOMMENDED AND INCLUDE AN EXPLANATION THAT
WILL HELP READERS UNDERSTAND THE REASONS FOR THE CHANGE OR THE
DECISION NOT TO CHANGE THE RULE.]
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ISSUE No. 12 [New issue]

Rule: New rule in division 162

Issue: Insurer retention of termination notices

Background: Although termination notices submitted by a PEO are procedurally similar to
cancelation notices submitted by an employer, they have different retention requirements.

Under ORS 656.423, an employer must give its insurer written notice in order to cancel its
coverage. The effective date of the cancelation is based on the date the insurer receives this
notice.

Accordingly, current rule requires insurers to retain records of cancelation notices, including
proof of the date a notice was received. This is important because the date of receipt would be a
key factor in resolving a dispute over when coverage actually ended- for example, if a worker
made a claim with a date of injury close to the cancelation date and the employer had not
replaced its coverage.

Under ORS 656.850, a PEO must give its client, the director, and its insurer written notice in
order to cancel a coverage obligation, and the effective date of a termination is based on the date
the insurer receives this notice. This is similar to how cancelation notices work under ORS
656.423.

However, insurers are not required to retain records of termination notices, unlike cancelation
notices. To minimize the likelihood of responsibility disputes, we recommend adopting this
requirement.

Alternatives:

1. Adopt the following new rule:

When a PEO terminates its responsibility to provide coverage to a client by giving written
notice of the termination to its insurer, the insurer must:

(1) Retain a record of the termination, including proof of date of receipt of that notice, for
inspection by the division; and

(2) Provide notice to the director by EDIL
2. Something else.
Fiscal Impacts, including cost of compliance for small business:

[PLACEHOLDER TO RECORD INPUT FROM THE ADVISORY COMMITTEE, BUT WE MAY
RECORD PROBABLE IMPACTS AS SOON AS WE KNOW WHAT THEY ARE.]
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How will adoption of this rule affect racial equity in Oregon?
[PLACEHOLDER TO RECORD INPUT FROM THE ADVISORY COMMITTEE, BUT WE MAY
RECORD PROBABLE IMPACTS AS SOON AS WE KNOW WHAT THEY ARE.]

Recommendation: COMPLETE AFTER MEETING WITH STAKEHOLDER RAC. STATE
WHETHER RULE CHANGE IS RECOMMENDED AND INCLUDE AN EXPLANATION THAT
WILL HELP READERS UNDERSTAND THE REASONS FOR THE CHANGE OR THE
DECISION NOT TO CHANGE THE RULE.]
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ISSUE No. 13 [New issue]

Rule: New rule

Issue: Client list requirements

Background: Under ORS 656.850 as amended by HB 2800, a PEO must provide the director
with reports listing all clients with which it has entered into a PEO relationship or to which it
provides coverage. The director must prescribe the form and interval of these reports by rule.

Adopting a standardized electronic format would make it easier for PEOs to provide these
reports and for the division to work with the data provided. Data relevant to the division include:

Client name and assumed business name, if any

Client FEIN

Number of Oregon subject workers

Date PEO relationship began in Oregon

If the PEO provides coverage to the client, the date Oregon coverage began and ended.
If PEO is self-insured, approximate client payroll (within bands- e.g. >100k, >500k,
>1000K)

What other services the PEO provides to its clients. In particular, it would be relevant to
know whether the PEO provides payroll services, and, if so, whether it reports that
payroll to OED under its own FEIN.

Any other information requested by the director.

A number of current licensees are accredited by the Employer Services Assurance Corporation
(ESAC), which requires accredited PEOs to provide monthly client lists. As far as possible, we
plan to align our form with ESAC requirements to minimize administrative burdens on PEOs
(e.g. by including the same fields in the same order in addition to Oregon-only fields.)

Alternatives:

1.

3.

Adopt the above requirements and require client lists to be submitted to the division
electronically using an approved form.

In addition to alternative 1, require client lists to be submitted on a quarterly or biannual
basis.

Something else.

Fiscal Impacts, including cost of compliance for small business:
[PLACEHOLDER TO RECORD INPUT FROM THE ADVISORY COMMITTEE, BUT WE MAY
RECORD PROBABLE IMPACTS AS SOON AS WE KNOW WHAT THEY ARE.]

How will adoption of this rule affect racial equity in Oregon?
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[PLACEHOLDER TO RECORD INPUT FROM THE ADVISORY COMMITTEE, BUT WE MAY
RECORD PROBABLE IMPACTS AS SOON AS WE KNOW WHAT THEY ARE.]

Recommendation: COMPLETE AFTER MEETING WITH STAKEHOLDER RAC. STATE
WHETHER RULE CHANGE IS RECOMMENDED AND INCLUDE AN EXPLANATION THAT
WILL HELP READERS UNDERSTAND THE REASONS FOR THE CHANGE OR THE
DECISION NOT TO CHANGE THE RULE.]
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ISSUE No. 14 [1519]

Rule: New rule

Issue: Compliance poster requirements

Background: ORS 656.056 requires every Oregon employer to display a compliance poster
provided by the division in their workplace. Compliance posters advise workers of their rights
and provide the employer’s policy information.

The division sends compliance posters to most employers automatically upon receiving a proof
of coverage filing via EDI. Under current rule, PEO clients are an exception, because client
coverage is not reported via EDI. Instead, PEOs must make copies of their own compliance
poster and provide these to clients, or request additional copies from the division.

Bulletin 273 provides that a PEO must ensure that compliance posters are posted in clients’
workplaces. It also provides that a PEO must ensure that compliance posters are removed when it
ceases providing coverage to a client. These requirements do not currently appear in rule.

Under the new rules, the division anticipates being able to automatically send compliance posters
to PEO clients whose coverage is provided under an MCP. The division may or may not be able
to automatically send posters to clients whose coverage is provided under a master policy.

New rule language should be added clarifying who is responsible for ensuring compliance with
ORS 656.056 under a PEO relationship.

Alternatives:

1. Adopt rule language providing that the client of a PEO is responsible for complying with
ORS 656.056, and a dd language to termination notices instructing clients to remove
compliance posters.

2. Something else.

Fiscal Impacts, including cost of compliance for small business:

[PLACEHOLDER TO RECORD INPUT FROM THE ADVISORY COMMITTEE, BUT WE MAY
RECORD PROBABLE IMPACTS AS SOON AS WE KNOW WHAT THEY ARE.]

How will adoption of this rule affect racial equity in Oregon?
[PLACEHOLDER TO RECORD INPUT FROM THE ADVISORY COMMITTEE, BUT WE MAY
RECORD PROBABLE IMPACTS AS SOON AS WE KNOW WHAT THEY ARE.]

Recommendation: COMPLETE AFTER MEETING WITH STAKEHOLDER RAC. STATE
WHETHER RULE CHANGE IS RECOMMENDED AND INCLUDE AN EXPLANATION THAT
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WILL HELP READERS UNDERSTAND THE REASONS FOR THE CHANGE OR THE
DECISION NOT TO CHANGE THE RULE.]
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ISSUE No. 15 [New issue]

Rule: 436-180-0140 — Qualifications, Applications, and Renewals for License as a Worker
Leasing Company

Issue: Status of existing licenses

Background: Current law provides that a person must have a license to provide services as a
worker leasing company. Once issued, a worker leasing license remains in effect for two years.

HB 2800 reclassifies worker leasing companies as PEOs effective July 1, 2027. As under current
law, a person must have a license to provide services as a PEO.

Most outstanding worker leasing licenses will remain in force past July 1, 2027. Technically
these licenses do not allow a licensee to provide services as a PEO, but requiring licensees to
reapply early would serve no purpose and be inconvenient for both stakeholders and the division.

Alternatives:
1. Adopt the following language under OAR 436-180-0140:

(#) A worker leasing license issued prior to July 1, 2027 is also a license to provide
services as a PEO on or after that date.

2. Something else.

Fiscal Impacts, including cost of compliance for small business:
[PLACEHOLDER TO RECORD INPUT FROM THE ADVISORY COMMITTEE, BUT WE MAY
RECORD PROBABLE IMPACTS AS SOON AS WE KNOW WHAT THEY ARE.]

How will adoption of this rule affect racial equity in Oregon?
[PLACEHOLDER TO RECORD INPUT FROM THE ADVISORY COMMITTEE, BUT WE MAY
RECORD PROBABLE IMPACTS AS SOON AS WE KNOW WHAT THEY ARE.]

Recommendation: COMPLETE AFTER MEETING WITH STAKEHOLDER RAC. STATE
WHETHER RULE CHANGE IS RECOMMENDED AND INCLUDE AN EXPLANATION THAT
WILL HELP READERS UNDERSTAND THE REASONS FOR THE CHANGE OR THE
DECISION NOT TO CHANGE THE RULE.]
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ISSUE No. 16 [1849]
Rule: 436-180-0140(3) — Qualifications, Applications, and Renewals for License as a PEO

Issue: Requiring ownership information with license application

Background: The division routinely requests that applicants for PEO licenses provide
organization charts showing their parent companies, affiliates, and subsidiaries. The division
uses this information in multiple ways:

e To ensure that when multiple PEOs are covered by the same policy, it is because they
share majority common ownership and not because one or more PEOs are improperly
providing coverage to other PEOs.

e To identify cases where a parent company is in financial or legal difficulties that could
create issues for a subsidiary licensee.

e To prevent persons with a history of financial crimes from controlling a licensee through
indirect ownership.

The division has the authority to request this information under 436-180-0140(3)(d), which
requires applicants to provide “any additional information requested by the director.” However,
the licensure process could be made more efficient if applicants were required to provide
organization charts with their initial application, rather than as follow-up documentation at the
director’s request.

Alternatives:

1. Amend current rule to require an applicant to provide an organization chart showing all
persons with which the applicant shares common majority ownership.

2. In addition to alternative 1, require an organization chart to show:
All persons that own more than 10 percent of the applicant. For the purpose of
this subparagraph, if a person owns an interest in another person, which in turn
owns more than 10 percent of the applicant, the first person is considered to own
an interest in the applicant in proportion to its interest in the second person.
For a definition of “common majority ownership,” see issue no. 5.

3. Something else.

4. Do nothing.

Fiscal Impacts, including cost of compliance for small business:
[PLACEHOLDER TO RECORD INPUT FROM THE ADVISORY COMMITTEE, BUT WE MAY
RECORD PROBABLE IMPACTS AS SOON AS WE KNOW WHAT THEY ARE.]
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How will adoption of this rule affect racial equity in Oregon?
[PLACEHOLDER TO RECORD INPUT FROM THE ADVISORY COMMITTEE, BUT WE MAY
RECORD PROBABLE IMPACTS AS SOON AS WE KNOW WHAT THEY ARE.]

Recommendation: COMPLETE AFTER MEETING WITH STAKEHOLDER RAC. STATE
WHETHER RULE CHANGE IS RECOMMENDED AND INCLUDE AN EXPLANATION THAT
WILL HELP READERS UNDERSTAND THE REASONS FOR THE CHANGE OR THE
DECISION NOT TO CHANGE THE RULE.]
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ISSUE No. 17 [New issue]
Rule: 436-180-0140(3)(a)(H) — Qualifications, Applications, and Renewals for License as a
Professional Employer Organization

Issue: Updating process for verifying tax compliance

Background: As part of its PEO licensure process, the division verifies that applicants are in
compliance with state and federal tax law. Current rule requires an applicant for a PEO license to
provide signed releases authorizing the division to obtain certificates of tax compliance from the
Oregon Employment Department (OED), Oregon Department of Revenue (DOR), and Internal
Revenue Service (IRS).

The division’s past practice was to forward these releases to the appropriate agency, at which
point the agency would provide the necessary certificate. However, DOR and IRS no longer
accept releases from third parties. Instead, a business must submit its release directly to the
agency, at which point the agency will send a certificate of tax compliance to DCBS.

A related issue is that some applicants may not be able to obtain certificates due to compliance
issues. The division would not necessarily decline to issue a license in that situation, because
sometimes the issues involved are relatively minor. However, staff would need more information
to make that decision. Requiring applicants that cannot obtain certificates to explain why they
are not in compliance as part of the application process, rather than at the division’s request,
would make the process more efficient.

Alternatives:

1. Amend the rules to require an applicant for a PEO license to obtain certificates of tax
compliance from OED, DOR, and the IRS for the three years preceding the
application.

(Although OED still honors releases from third parties, we recommend amending the
rule for it as well in the interest of maintaining a consistent process.)

2. In addition to alternative 1, amend the rules to require an applicant who cannot obtain
certificates to explain why it is unable to do so and provide documentation.

If this alternative is adopted, it may be advisable to amend OAR 436-180-0140(9)(j)
to provide that the division may deny a license application based on nonpayment of
taxes notwithstanding the applicant’s explanation.

Fiscal Impacts, including cost of compliance for small business:
[PLACEHOLDER TO RECORD INPUT FROM THE ADVISORY COMMITTEE, BUT WE MAY
RECORD PROBABLE IMPACTS AS SOON AS WE KNOW WHAT THEY ARE.]
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How will adoption of this rule affect racial equity in Oregon?
[PLACEHOLDER TO RECORD INPUT FROM THE ADVISORY COMMITTEE, BUT WE MAY
RECORD PROBABLE IMPACTS AS SOON AS WE KNOW WHAT THEY ARE.]

Recommendation: COMPLETE AFTER MEETING WITH STAKEHOLDER RAC. STATE
WHETHER RULE CHANGE IS RECOMMENDED AND INCLUDE AN EXPLANATION THAT
WILL HELP READERS UNDERSTAND THE REASONS FOR THE CHANGE OR THE
DECISION NOT TO CHANGE THE RULE.]
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ISSUE No. 18 [New issue]
Rule: 436-180-0140(6) — Qualifications, Applications, and Renewals for License as a PEO

Issue: Extension of licenses

Background: Current OAR 436-180-0140(6) provides that a license automatically expires two
years after the date it was issued unless renewed by the licensee. To renew a license, a licensee
must submit a renewal application at least 90 days before the expiration of the license. A renewal
application must include much of the information included on the initial application, as well as
disclosures of any information that has changed.

In some cases, licensees have not been able to provide all the information required on a renewal
application before the expiration of their current license. The division generally will not renew a
license based on an incomplete application. At the same time, allowing the license to expire
would be undesirable, because it would force the licensee’s clients to obtain alternate coverage at
short notice.

One alternative would be to allow a licensee to request a short-term extension to its license, to be
granted at the division’s discretion. This would minimize the disruption to clients and give the
licensee more time to address its issues without the risk of renewing a license based on an
incomplete application.

Alternatives:
1. Amend current rule as follows:
(6)(a) License renewal. A license will automatically expire two years after the date it

was issued unless renewed by the licensee or extended by the director. To renew a
license, the PEO must:

(b) The effective period of a license may be extended at the sole discretion of the
director, subject to the following:

(A) A request for extension must be made in writing and must identify the reason
why the PEO is unable to timely apply for a renewal and how it intends to resolve the
matter. The PEO may use form #### for this purpose.

(B) A license may be extended for not more than 60 days.

2. Something else.
Fiscal Impacts, including cost of compliance for small business:

[PLACEHOLDER TO RECORD INPUT FROM THE ADVISORY COMMITTEE, BUT WE MAY
RECORD PROBABLE IMPACTS AS SOON AS WE KNOW WHAT THEY ARE.]
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How will adoption of this rule affect racial equity in Oregon?
[PLACEHOLDER TO RECORD INPUT FROM THE ADVISORY COMMITTEE, BUT WE MAY
RECORD PROBABLE IMPACTS AS SOON AS WE KNOW WHAT THEY ARE.]

Recommendation: COMPLETE AFTER MEETING WITH STAKEHOLDER RAC. STATE
WHETHER RULE CHANGE IS RECOMMENDED AND INCLUDE AN EXPLANATION THAT
WILL HELP READERS UNDERSTAND THE REASONS FOR THE CHANGE OR THE
DECISION NOT TO CHANGE THE RULE.]
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ISSUE No. 19 [New issue]
Rule: 436-180-0140 — Qualifications, Applications, and Renewals for License as a PEO

Issue: Voluntary cancelation and nonrenewal of licenses

Background: Current OAR 436-180-0140(6) provides that a license automatically expires two
years after the date it was issued unless renewed by the licensee. To renew a license, a licensee
must submit a renewal application at least 90 days before the expiration of the license.

If a licensee does not intend to renew its license, the division requires the licensee to provide
written notice. Having this notice helps the division ensure that any remaining clients find
alternate coverage on a timely basis. However, the notice requirement is not explicit in rule.

Rule also does not provide a process for a PEO to voluntarily cancel its license (as opposed to
voluntarily suspending its license, as discussed in issue 8.) Having such a process, and requiring
notice to the division, would help ensure smooth offboarding of clients.

Alternatives:
1. Revise rule and adopt new rule language as follows:

(6) License renewal. A license will automatically expire two years after the date it
was issued unless renewed by the licensee or extended by the director’. [...]

(e) If the PEO does not intend to renew its license, it must provide written notice to
the director at least 90 days before the expiration of its license. The notice must
certify that as of the date the license expires, the PEO will have no clients with which
it has entered into a PEO relationship. The PEO may use form #### for this purpose.

(H) A PEO may cancel its license prior to expiration by providing written notice to the
director at least 90 days before the intended date of cancelation. The notice must
certify that as of the intended date of cancelation, the PEO will have no clients with
which it has entered into a PEO relationship. The PEO may use form #### for this

purpose.

+:2.Do nothing.

Fiscal Impacts, including cost of compliance for small business:
[PLACEHOLDER TO RECORD INPUT FROM THE ADVISORY COMMITTEE, BUT WE MAY
RECORD PROBABLE IMPACTS AS SOON AS WE KNOW WHAT THEY ARE.]

7 See previous issue.
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How will adoption of this rule affect racial equity in Oregon?
[PLACEHOLDER TO RECORD INPUT FROM THE ADVISORY COMMITTEE, BUT WE MAY
RECORD PROBABLE IMPACTS AS SOON AS WE KNOW WHAT THEY ARE.]

Recommendation: COMPLETE AFTER MEETING WITH STAKEHOLDER RAC. STATE
WHETHER RULE CHANGE IS RECOMMENDED AND INCLUDE AN EXPLANATION THAT
WILL HELP READERS UNDERSTAND THE REASONS FOR THE CHANGE OR THE
DECISION NOT TO CHANGE THE RULE.]
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Minor Issues

Addressing the following issues would require rule changes, but the program area doesn’t
anticipate any meaningful impact on stakeholders. Accordingly, these issues are being presented
in summary form. Policy is happy to facilitate a fuller discussion if the committee prefers.

Minor Issue No. 1 (new issue)

Rule: OAR 436-050-0005— Definitions

Current law defines a worker leasing company as a person that provides workers to a client “by
contract and for a fee.” HB 2800 deletes this term and replaces it with the term “PEO,” defined
as “a person that enters into an agreement to assume employer responsibilities for client
workers.”

In very rare cases, the division has determined that persons who would otherwise qualify as
worker leasing companies were not required to do so because they did not provide workers for a
fee- for example, a company owned by a family that provided services exclusively to farms
owned by members of that family. Arguably, these persons would be required to license under
HB 2800, which does not explicitly provide that an agreement must involve a fee to qualify as a
PEO relationship.

To maintain continuity with current law, we recommend defining “agreement” as “a verbal or
written contract to provide services for a fee.”

Minor Issue No. 2 (1540, 1541)

Rule: OAR 436-050-0110(2)— Notice of Client Coverage for Self-Insured PEOs; Changes to
Coverage Information; Termination; Reinstatements

Current rule requires PEOs to report client coverage data using division forms. The content of
these forms is prescribed by rule, but in some cases fields that appear on the forms are not

required by rule.

The division recommends updating the rules for consistency with the forms. We don’t anticipate
any impact to PEO stakeholders because they are already providing the requested information.

We recommend the following changes:
e Add date of reinstatement as a required field in form 5361 “Reinstatement Notice.”

¢ Add PEO name, Oregon license number, and FEIN as required fields on form 3271,
“PEO Termination Notice.”
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We also recommend deleting the requirement that PEOs report updates to clients’ NAICS codes
and NCCI class codes when submitting update forms.

Minor Issue No. 3 (1520, 1521, 1522, and 1845)

Rule: OAR 436-180-0140— Qualifications, Applications, and Renewals for License as a Worker
Leasing Company

Current rule requires an applicant for a PEO license to submit form 2466, “Worker Leasing
License Application,” or form 5362, “Worker Leasing License Application — Limited.” The
content of these forms is prescribed by rule, but in some cases fields that appear on the forms are
not required by rule.

The division recommends updating the rules for consistency with the forms. We don’t anticipate
any impact to PEO stakeholders because they are already providing the requested information.

We recommend the following changes:

e Add arequirement that applicants provide a contact person for questions about client
proof of coverage issues.

e Add arequirement that applicants disclose the date a controlling person started in their
current position.

e Add a requirement that controlling persons pledge to comply with ORS 656.850 and
OAR 436-180 by signing form 2466 or 5362.

We also recommend deleting the requirement that a PEO disclose the expiration dates of its
licenses in other states, as well as the requirement that applications be notarized.

Minor Issue No. 4 (new issue)

Rule: OAR 436-180-0140— Qualifications, Applications, and Renewals for License as a Worker
Leasing Company

A first-time applicant for a PEO license will sometimes submit its application materials in
several stages, usually because it is trying to obtain coverage or a certificate of compliance from
a third party. The division is generally willing to accommodate these applicants. However, the
division rejects applications that are not completed within certain timeframes, because earlier-
submitted materials may no longer be up to date.

Current rule does not provide a timeframe for completing an application. For transparency, we
recommend adopting the following rule:
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(#) An applicant must submit its application and all required documentation within a
period of no more than six months. An application that is not completed in this period
will be rejected.

Minor Issue No. 5 (new issue)

Rule: OAR 436-180-0140— Qualifications, Applications, and Renewals for License as a Worker
Leasing Company
OAR 436-180-0160— Suspension or Revocation of License

Current rule provides that the director may deny an application for a worker leasing license on
the basis of having previously denied an application for the same applicant. Current rule also
provides that when a worker leasing company’s license is suspended or revoked, the suspension
or revocation may be applied to a new worker leasing company created by the transfer of the
original company’s assets to another person.

As discussed in Issue No. 1, we intend to update references to worker leasing companies
throughout the chapter, including in the above rules, to refer to PEOs. However, to ensure that
WCD is able to take licensing decisions involving worker leasing companies into account, we
recommend adding the following language to both of these rules:

For the purposes of this rule, “PEO” includes a person licensed as a worker leasing
company prior to July 1, 2027.

Minor Issue No. 6 (new issue)

Rule: OAR 436-050-0200— Assessment of Civil Penalties

Current rule provides that the director may assess a civil penalty against a PEO that fails to
comply with ORS 656.850, 656.855, OAR 436-180, or the orders of the director.

This list excludes one statute specific to self-insured PEOs: ORS 656.403(4), which requires
self-insured PEOs to comply with the PEO-specific requirements of ORS chapter 737. Notably,
ORS 737.270(2) requires PEOs to report payroll and loss data for their clients to NCCI so that
experience rating modifications can be calculated for former clients.

We recommend adding failure to comply with ORS 656.403(4) to the list of reasons the director

may assess a civil penalty. We consider this a minor change, because we can already assess
penalties for this reason under our statutory authority.
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Minor Issue No. 7 (new issue)

Rule: OAR 436-162-0035(4)— General Filing Information

Current rule 162-0035(4) provides that a policy filing for a PEO does not eliminate the PEO’s
requirement to file worker leasing notices under OAR 436-180-0110. Because rule 180-0110
will only apply to self-insured PEOs going forward, rule 162-0035(4) should be updated to refer
to new rule 180-0105 instead.

The rule should also be updated to provide that a PEO must file termination notices rather than
worker leasing notices, because this is the only form of notice that must be reported to the
division under the new rules.

We recommend amending rule 162-0035(4) as follows:

PEO policies will be accepted by EDI, subject to the same data and transaction editing
standards as other policies. A policy filing for a PEO does not eliminate the PEO’s
requirement to file werkerleasing-termination notices under OAR 436-180-04+10 0105.

Housekeeping Issues

e Updates to terminology used in division 180.

e Various grammatical changes (see issue 1511)

e (003: Standardize “purpose and applicability” section with other divisions (see issue
1716)

e (0140: Add reference to Bulletin 271 (see issue 1517)

e 0140: Add cross-reference to language in OAR 436-180-0160 allowing suspensions or
revocations to apply to new PEOs created through the sale, transfer, or conveyance of
ownership or of the PEO’s assets to another person (see issue 1855)

e (0110: Add reference to Bulletin 273 (see issue 1823)

e 060-0025(4)(a)(A): Amend reference to worker leasing company with PEO
e 105-0005(1): Amend definition of “client” to reflect new regulatory scheme
e 110-0005(1): Amend definition of “client” to reflect new regulatory scheme
e 110-0310(1)(d): Amend reference to worker leasing company with PEO

[ ]

836-043-0005(9)(b), 0024(6), 0041(2)(c) and (2)(d), 0044(10), 0053(2), and 0068(1)(f):
Update terminology for consistency with HB 2800.
o 836-085-0215(7): Update terminology for consistency with HB 2800.
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Appendix: ORS 656.849, 656.850, and 656.855, effective July 1, 2027

656.849 As used in ORS 656.018, 656.403, 656.702, 656.850, 656.855 and 737.270 and this
section:

(1) “Client worker” means an individual who performs services for compensation for the client
of a professional employer organization.

(2) “Covered employee” means a client worker for whom a PEO has assumed employer
responsibilities under a PEO relationship.

(3) “Direct hire employee” means a client worker for whom a PEO has not assumed employer
responsibilities under a PEO relationship.

(4) “Multiple coordinated policy basis” means an arrangement under which a separate policy for
workers’ compensation coverage is issued to or on behalf of each client or group of affiliated
clients of a PEO, which coordinates the premium obligations and stated policy communications
with respect to the policy.

(5) “PEO relationship” means an agreement between a PEO and a client employer under which
certain employer responsibilities for some or all of the client employer’s workers are allocated.

(6)
(a) “Professional employer organization” or “PEO” means a person that enters into a
PEO relationship with a client employer.

(b) “Professional employer organization” or “PEO” does not mean a person that solely
provides workers to a client on a temporary basis or a person that provides payroll
processing or similar administrative services without assuming employer responsibilities
for client workers.

(7) “Temporary basis” means providing workers to a client:
(a) For special situations, including but not limited to employee absences, employee
leaves, professional skill shortages, seasonal workloads and special assignments and
projects with the expectation that the position will be terminated when the special
situation ends.
(b) As probationary new hires with a reasonable expectation of transitioning to permanent
employment with the client, if the client uses a preestablished probationary period in its
overall employment selection program.

(8) “Temporary service provider” means a person that:

(a) Regardless of the terminology the parties use to describe the relationship, enters into
contracts with clients under which:
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(A) The person provides workers to the client on a temporary basis;

(B) The worker’s contract of employment is with the person rather than the
person’s client; and

(C) The person retains all employer responsibilities for the worker, except to the
extent necessary to allow the person’s client to direct and control the services
provided by the worker for the client; and

(b) Customarily attempts to reassign the person’s workers to other clients when the
workers finish each assignment, except for workers provided as described in subsection
(7)(b) of this section.

656.850

(1)

2)

(a) A person may not provide services as a professional employer organization (PEO) in
this state without first having obtained a license from the Director of the Department of
Consumer and Business Services.

(b) No person required to obtain a license under this section shall fail to comply with this
section or ORS 656.855 or any rule adopted pursuant to such sections.

(a) When a PEO enters into a PEO relationship, the PEO shall satisfy the requirements of
ORS 656.017 and 656.407 and provide workers’ compensation coverage for all of the
client’s covered employees and direct hire employees unless, during the term of the
PEQ’s agreement with the client, the client has proof of coverage on file with the
director.

(b) If the client has proof of coverage on file with the director, the client’s coverage shall
extend to all of the client’s covered employees and direct hire employees.

(c) If the client allows the coverage to expire and continues to employ covered employees
or direct hire employees, the client shall be considered a noncomplying employer unless
the PEO has complied with subsection (4) of this section.

(3) When a PEO enters into a PEO relationship, the PEO shall ensure that the client provides
adequate training, supervision and instruction for the client’s covered employees to meet the
requirements of ORS chapter 654.
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(4) If a PEO enters into a PEO relationship and the PEO is responsible for providing workers’
compensation coverage to the client under subsection (2) of this section, the PEO shall:

(a) If the PEO is a carrier-insured employer, notify the insurer in writing. The insurer
shall file proof of coverage with the director within 30 days after workers’ compensation
coverage of the client becomes effective.

(b) If the PEO is a self-insured employer, notify the director in writing.

)

(a) A PEO’s responsibility to provide workers’ compensation coverage under subsection
(2) of this section shall continue until the earlier of the date on which:

(A) The client obtains alternate coverage; or
(B) The PEO terminates its responsibility to provide coverage.

(b) For purposes of paragraph (a)(A) of this subsection, if a client obtains alternate
workers’ compensation coverage, the PEO’s responsibility to provide coverage ends on:

(A) The effective date of a policy for which an insurer makes a proof of coverage
filing on behalf of the employer;

(B) The date on which another PEO becomes responsible for providing coverage
to the client; or

(C) The date on which the client becomes a self-insured employer.
(c) For purposes of paragraph (a)(B) of this subsection:

(A) A PEO may terminate its responsibility to provide coverage by giving written
notice of the termination to:

(1) If the PEO is a carrier-insured employer, the client, the director and the
insurer. The insurer shall file notice of termination with the director within
10 calendar days after the effective date of the termination or the date on
which the insurer receives notice from the PEO, whichever is later.

(11) If the PEO is a self-insured employer, the client and the director.

(B) Unless a later date is specified, the termination shall become effective at 12
midnight on the 30th day after the date on which the notice is received by:

(1) An authorized representative of the insurer; or
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(i1) If the PEO is a self-insured employer, the director.

(6) When a PEO satisfies its responsibility to provide workers’ compensation coverage to a client
under subsection (2) of this section by obtaining a workers’ compensation insurance policy,
coverage of the client under the policy shall continue until:

(7

(a) The PEO’s coverage under the policy ends under ORS 656.419 (4); or

(b) The PEO’s responsibility to provide workers’ compensation coverage ends under
subsection (5) of this section.

(a) A PEO shall submit reports to the director that list:
(A) All clients with which the PEO has entered into a PEO relationship;
(B) Each client to which the PEO provides workers’ compensation coverage; and
(C) The date on which the coverage begins.

(b) The director shall prescribe the interval and form of these reports by rule.

(8) The director may adopt any rules necessary for the implementation of this section, including
but not limited to:

)

(a) Prescribing the form and content of notices required under this section, including
requiring electronic transmission and filing; and

(b) Requiring insurers that provide coverage to PEOs to do so on a multiple coordinated
policy or other basis.

(a) Notice to the client under this section shall be given by mail, addressed to the client at
the client’s last-known address.

(b) If the client is a partnership, notice may be given to any of the partners.

(c) If the client is a corporation, notice may be given to any agent or officer of the
corporation upon whom legal process may be served.

(d) If the client is a limited liability company, notice may be given to any manager.

(e) If the client is a member-managed limited liability company, notice may be given to
any member.
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656.855.

(1) In accordance with any applicable provision of ORS chapter 183, the Director of the
Department of Consumer and Business Services, by rule, shall establish a licensing system for
professional employer organizations.

(2) The system established by the director shall include, but not be limited to:

(a) Prescribing the form and content of and the times and procedures for submitting
applications for license issuance or renewal.

(b) Prescribing the term of the license and the fee for original issuance and renewal of the
license. The fees shall be set in an amount necessary to support the administration of this
section and ORS 656.850.

(c) Prescribing those violations of this section or of ORS 656.850 for which the director
may refuse to issue or renew or may suspend or revoke a license.

(d) Prescribing the form and contents of records a licensee is required to maintain and
specifying the times, places and manner of audit by the director of those records.

(3) All moneys received by the director pursuant to this section shall be credited to the Consumer

and Business Services Fund and are appropriated continuously to the director to carry out the
provisions of this section and ORS 656.850.
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